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Juſtites of the peace. 


TUS TIC Es of the peace are judges of record, ap- 
pointed by the king, to be juſtices within certain 
limits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and within divers ſtatutes committed to their 
charge. Dalt. c. 2. ; 

And a record or memorial made by a juſtice of the peace, 
of things done before him judicially in the execution of 
his office, ſhall be of iſuch credit, that it ſhall not be 
gainſaid. One man may affirm a thing, and another man 
2 deny it; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 
ſhould be admitted to deny the ſame, there would never 
be any end of controverſies. And therefore to avoid all 
contention, while one faith one thing and another faith 
another thing, the law repoſeth itſelf wholly and ſolely 
in the report of the judge. And hereof it cometh, that 
he cannot make a ſubſtitute or deputy. in his office, ſeeing 
that he may not put over the confidence that is put in him. 
Great cauſe therefore have the juſtices to take heed that 
they abuſe not this credit; either to the oppreſſing of the 
ſubject by making an untrue record, or the defrauding of 
the king by ſuppreſſing the record that is true and lawful, 
Lamb. 63—66. | 

Hereof alſo it cometh, that if a juſtice of the peace 
certify to the king's bench, that any perſon hath broken 
the peace in his preſence, upon this certificate ſuch perſon 
ſhall be there fined, without allowing him any traverſe 
thereto, Dalt. c. 70. 

And that I may treat intelligibly concerning this office 
(of which lord Coke ſays the whole chriſtian world hath 
not the like, if it be duly executed, 4 Inf. 170,) I will 
ſet forth, | 


As. J. The 
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Conſervators by 
election. 


Juſtites of the peace. 


J. The office of conſervators of the peace at ihe 
common law, before the inſtitution of juſtices of 
the peace. yo | 8 

IT. The commiſſion of the juſtices of the peace, 
founded on the ſtatute law. 

III. The justice of ibe peace bis oath of offce. 

IV. Of fees to be taken by juſtice of the peace. 

V. Some general directions relating tg juſtices of the 
peace, not falling under any particular title of 
this book. | 

VI. Their indemnity and protection by the lam, in the 
right execution of their office ; and their puniſh- 
ment for the omiſſion of it. 


J. The office of  conſervators - of the peace 8} the 
common law, before the inſtitution of juſtices of 
the peace, | 


1. Of ancient times ſuch officers or miniſters, as were 
inſtituted either for preſervation of the peace of the county, 
or for execution of juſtice, becauſe it concerned all the 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeveral places, were by 
force of the king's writ in every ſeyeral county choſen in 
full or open county by the freeholders of that county: 
As before the inſtitution of juſtices of the peace, there 
were conſervators of the peace in eyery county, ' whoſe 
office {according to their names) was to conſerve the king's 
peace, and to protect the obedient and innocent ſubjects 
from force and violence, Theſe conſeryators, by the 
ancient common law, were by force of the king's writ 
choſen by the freeholders in the county court, out of the 


principal men of the county; after which election ſo made, 


and returned, then in that caſe the king directed a writ to 
the party ſo elected, to take upon him and execute the 
office until the king ſhould order otherwiſe. And thus the 
coroners ſtil] continue to be choſen in full county: As alſo 
the knights of the ſhire for the parliament, 2 Inf. 558, 
yp |: ; 


2. Be- 


STIL 
Juſtices of the peace. 5 

2. Beſides theſe conſervators of the peace properly ſo Conſerrators bß 

called, there were and are other conſervators of the peace oe. 

by virtue of certain offices: As for inſtance; 

(1) The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a general autho- 
rity to keep the peace throughout all the realm, and to 

d procefs for the ſurety of the peace, and to take 
recognizances for it. 2 Haw. 32. 

(2.) Alſo, every court of record, as ſuch, hath power to 
keep the peace within its own precin&. . 2 Haw. 32. 

(3.) Alſo, every juſtice of the peace is a conſervator of 
the peace. Crom. 6: ; 

(4) Alſo, every ſheriff is a principal conſervator of the 
peace, and may without doubt ex officio award proceſs of the 
peace, and take ſurety for it. And it ſeems the better opi- 
nion, that the ſecurity ſo taken by him is by the common 
law looked on as a recognizance, or matter of record, and 
not as a common obligation, 2 Haw. 33. 

(5) Alſo, every'coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
pegce, who makes an affray in bis preſence. But it ſeems 
the better opinion, that he has no authority to grant proceſs 
for the peace; and it ſeems clear, that the ſecurity taken 
by him for the keeping the peace (except only where it is 
taken'by him as judge of his own'court for an affray done 
in ſuch court) is not to be looked on as a recognizauce, 
but as an obligation. 2 Haw. 33. 

(6) Alſo, every high and petit conſtable are by the 
common law, conſervators of the peace. 2 Haw. 33. 

And it is ſaid, that if a conſtable ſee perſons engaged in 
an affray, or upon the very point of entring upon it, as 
where one ſhall threaten to kill, wound, or beat another, 
he may impriſon the offender of his own authority for a 
reaſonable time; till the heat ſhall be over, and alſo after- 
wards detain him till he find ſurety of the peace by obliga- 
tion. 1 Haw. 137. 

But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view; for it is the 
proper bufineſs of a conſtable to preſerve the peace, not to 
puniſſi the breach of it; nor doth it follow from his having 
power to compel thoſe to find ſureties who break the peace 
in his preſence, that he hath the fame power over thoſe 
who break it in his abſence. 1 Haw. 137. 

3. There were alſo other conſervators of the peace by Conſerraters by 
tenure ; who held lands of the king by his ſervice, among te. 
A 3 others, 
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Conſerva tors by 
pieſcription. 


Power of conſer- 
vators, 


Their duty. 


Juſitces of the peace. 

others, of being conſervators of the peace within ſuch 2 
diſtrict. 2 Haw. 33. E 1* $569 
4. Alſo there were other conſervators of the peace by 
preſcription ; who claimed ſuch power from an immemorial 
uſage in themſelves and their predeceſſors or anceſtors, or 
thoſe whoſe eſtate they had in certain lands, which wholly 
depended upon ſuch uſage, both as to its extent, and the 
manner in which it was to be exerciſed, 2 Haw. 33. 
Thus it is faid, that a mayor of a corporation may be a 
conſervator of the peace by preſcription. Crom. 6. 1 
It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a nature, 
and imply a power of keeping the peace within their own 
precincts, may be claimed by uſage, as it ſeems to be cer- 
tain that they may ; it ſeemeth that the bare authority of 
kceping the peace in a certain diſtrict may as well be claim- 
ed by ſuch uſage. 2 Haw. 34. 
5. Fhe anthority which fach conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
common law, is the ſame authority which conſtables of a 
vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 
6. The general duty of the conſervators of the peace by 
the common law, is to employ their own, and to command 


the help of others, to arreſt and pacify all ſuch who in 


their preſence, and within their juriſdiction and limits, 
by word or deed, ſhall go about to break the peace. Dalt. 
"7 | 

And if a conſervator of the peace, being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. Dalt. c. 1. p 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol delivery, 
there to object againſt them, Dalt. c. 1. 


II. Of the commiſſion of juftices of the peace. 


Juſtices of the peace at this day are of three ſorts; 1. By 
act of parliament; as the biſhop of Ely and his ſucceſſors, 
and the archbiſhop of York, and biſhop of Durham, 27 H. 
8. C.24. 2. By charter, or grant made by the king under 
the great ſeal ; as mayors and the chief officers in divers 

corpurate towns. 3. By commiſſion. | 
At the firſt, by the ſtatute of the 1 Ed. 3. which is the 
frlt ſtatute that ordains the aſſignment ot juſtices of the 
| | peace 


Juſtites of the peace. 
peace by the king's commiſſion, thoſe juſtices had no other 
power but only to keep the peace. But the very next year, 


the form of the commiſſion was enlarged, and continued 
ſill further to be enlarged both in that king's reign, and 
in the reign of almoſt every other ſucceeding prince, until 


the 3oth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddlin 

of things together, it was become ſo cumberſome an 

foully blemiſhed, that of neceſſity it ought to be redreſſed. 
Which imperſections being made known to Sir Chr, Trey, 
then Lord Ch. Juſtice of the king's bench, he cemmuni- 


cated the ſame with the other judges and barons, ſo as by 


a general conference had amongſt them, the commiſſion 
was carefully refined in the Michaclmas term 1590, and 
being then alſo preſented to the lord chancellor, he accep- 
ted thereof, and commanded the ſame to be uſed : Which 
continues with very little alteration to this day. Lamb. 


c. 9. 
Which is as follows : 


George the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth. 
To A, B. C. D. &c. greeting. 

Know ye that tue have aſſigned you, jointly and ſeverally and 
every one of yau our juſtices to keep our peace in our county of 
W. And ta keep and cauſe to be kept all ordinances and 
latutes for the good of the peace, and for preſervation of the 
ſame, and for the quiet rule and government of our people made, 
in all and ſingular their articles in our ſaid county (as well 
within liberties as without) according to the force, form, and 


effeft of the ſame ; And to chaſtiſe and puniſh all perſons that 


offend again/t ge ah of thoſe ordinances or ſtatutes, or any one 


of them, in the aforeſaid county, as it ought to be done according 
to the form of thoſe ordinances and ſtatutes ; And to cauſe to 
come before you, or any of you, all thoſe who to any one or more 
of our people concerning their bodies or the firing of their houſes 


ve uſed threats, 10 find ſufficient ſecurity for the peace, or 


their good behaviour, towards us and our people ; and if they 


Hall refuſe to find ſuch ſecurity, then them in our priſons until 


they ſhall find ſuch ſecurity to cauſe to be ſafely kept. 
We have alſa aſſigned you, and every two or more of you 


(of whom any one of you the 1 A. B. C. D. &c. 1 
4 101 
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will ſhall be one.) aur juſtices ta inquire. the truth more fully, 
by the oath of good and lawful men of the aforeſaid county, by 
whom the truth of the matter ſhall be the better known, of all 
and all manner of felomes, poiſonings, inchantments, ſorcer ies, 
arts magich, treſpaſſes, foreſtallungs, regratings, ingroſſings, and 
extor tions whatſoever ; and of all and ſingular other crimes and 
offences, of which the juſtices of our peace may or ought law- 
Sully ta inquire, by whomſaever and Es what manrer 2 
in the ſaid county done or perpetrated, or which ſhall happen 
to be there dane or attempted ; and 74 of all thoſe who in 
the aforeſaid county in companies againſt our peace, in diſlur- 
bance of our people, with armed force have gone er rode, or 
hereafter ſhall preſume to go or ride; Aud alſo of all thaſe 
who have there lain in wait, or hereafter ſhall preſume to lie 
in wait, to maim er cut or kill our people; And alſo of all 
viauallers, and all and ſingular other perſons, who in the abuſe 
of weights gr meaſures, or in ſelling victuali, againſt the form 
of the ordinances and ſtatutes, or any one of them therefore made, 
for the common benefit of England, and our people thereof, 
bave offended or attempted, or hereafter ſhall preſume in the 
ſaid county to offend or attempt; And alſo of all jheriffi, bai- 
liffs, flewards, conſtables, keepers of gaols, and other officers, 
who in the execution of their offices about the premiſſes, or any 
of them, have unduly behaved themſelves, or hereafter ſhall 
preſume to behave themſelves unduly, or have been, or ſhall 
happen hereafter to be careleſs, remiſs, or negligent in our- 
aforeſaid county; And of all and ſingular articles and circum- 
flances, and all other things whatſoever, that concern the pre- 
miſſes or any of them, by whomſoever, and after what manner 
ſeever, in our aforeſaid county done or perpetrated, or which 
hereafter ſhall there happen to be done or attempted in what 
manner faever; And to inſpect all indictments whatſoever ſa 
before you or any of you taken or to be taken, or before others late - 
our juſtices of the peace in the aforeſaid county made or taten, 

and not yet determined; and to make and continue proceſſes 
thereupon, againſt all and ſingular the perſons ſo indicted, or 
who before you hereafter ſhall happen to be indicted; until they 
can be taken, ſurrender themſelves, or be outlawed: And to bear 
and determine all and ſingular the felonies, poiſonings, inchant- 
ments, ſorceries, arts magick, treſpaſſes, fore/lallings, regra- 
tings, ingroſſings, extortions, unlawful aſſemblies, indiftments 
aforeſaid, and all and ſingular other the premiſſes, according 
to the laws and ſlatutes of England, as in the like caſe it has 
been accuſtomed, or ought to be done; And the ſame offenders, 
and every of them for their offences, by fines, ranſoms, amer- 
ciaments, forfeiturgs, and other means as according io the 2 
4 | | 


Juices of the peace, 
and cuſtom of England, or farm of the ordinances and ſtatutes 
aforeſaid, it has been accuſtomed, or ought to be done, to chaſtiſe 
and puniſb. 

Provided always, that if a caſe of difficulty, upon the deter- 
mination af any the premiſſes, before you, or any two or more of 
you, hail happen, to ariſe; then let judgment in nowiſe be 
given thereon, before yau, or any two or more of you, unleſs in 
the. preſinge of ane of aur juſtices of the one or other bench, or of 
one of our ju/liges appaintæd to held the aſſixes in the aforeſaid 
county. 

Ang therefore we command you and every of you, that to 

ing the peace, ordinances, flatutes, and all and ſingular other 
the præmiſſes, you, diligently apply yourſelves ; and that at certain 
days and places, which you, or any ſuch two or mort of you as 
is aforeſaid ſhall appoint for thiſe purpoſes, into the premiſes ye 
make inguiries ; and all and ſingular the promiſes hear and de- 
termine, and perform and fulfil them in the aforeſaid form, 
doing therein what ta juſtice appertains, according to the law and 
om of England: Saving to us the amerciaments, and other 
things ta us therefrom belonging. 

And we command by the tenar of theſe preſents our ſheriff of W. 
that at certain days and places, which you, or any ſuch two or 
mere of yu as is aforeſaid, ſhall make knewn to him, he cauſe 
ta come befare you, or ſuch two or more of you as aforeſaid, ſo 
many and ſuch good and lawful men of his bailiwick (as well 
within liberties as without) by whom the truth of the matter in 
the premiſſes ſhall be the better known and inquired into. 

Laſtly, we have aſſigned you the aforeſaid A. B. keeper of the 
ralls of aur peace in our ſaid county. And therefore you ſhall 
cauſe to be brought before you and your ſaid fellows, at the days 
and places aforeſaid, the writs, precepts, proceſſes, and indict- 
ments aforeſaid, that they may be inſpecled, and by a due courſe 
determined as is aforeſaid. 

In witneſs whereof we have cauſed theſe our letters to be made 
patent, Witneſs ourſelf at Weſtminſter, &c. 


George the third, &c.] This manner of iſſuing the com- 
miſſion in the King's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enaQts, that all juſtices 
of the peace ſhall be-made by letters patent under the king's 
great ſeal, in the name and by authority of the king; but 
reſerves to all cities and towns corporate which have juſtices 
the liberties which they have enjoyed in that behalf. 

To A. B. C. D. &c. greeting] From the perſons here 
named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. A 
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Juſtices of the peace. 


By the ſtatutes of 13 R. 2. c. 7. and 2 H. 5. f. 2. c. 1. 
The juſtices ſhall be made within the counties of the moſt 


ſulficient knights, eſquires, and gentlemen of the law: 


And by the 18G. 2. c. 20. it is enacted as follows : viz. 


No perſon ſhall be capable of being or acting as a juſtice of 
the peace, who ſhall not have in law or equity, for his own 
uſe, in poſſeſſion, a freehold, copyhold, or cuſtomary eſtate 
for life, or for ſome greater eſtate, or an eftate for ſome 
long term of years, determinable upon one or more lives, 
or for a certain term originally created for 21 years or more, 
in lands, tenements, or hereditaments, in Englandor Wales, 
of the clear yearly value of 1001, above what will diſchar 
all incumbrances affecting the ſame, and all rents and 
charges payable out of the ſame; or who ſhall not be in- 
titled to the immediate reverſion or remainder of lands 
leaſed for one, two, or three lives, or for any term of years 
determinable on the death of one, two, or three lives, upon 
reverſed rents of the clear yearly value of 300 l. 

And who ſhall not before he acts, at the ſeſſions of the 
county where he intends to act, take and ſubſcribe the oath 
following; 1 A. B. do ſwear, that I truly and bona fide have 

uch an eſtate, in law or equity, to and for my own uſe and 
benefit, conſiſting of —(ſpecifying the nature of ſuch eſtate, 
whether meſſuage, land, rent, tythe, office, benefice, or 
what elſe) as doth quabfy me to att as a juſtice 5 the peace for 
the county, riding, or diviſion of „according to the true 

intent and meaning , an att 1 parliament made in the 18th 
year of the reign of his majeſly king George the ſecond, intitled, 


5 


An att to amend and render more effettual an act paſſed m the 
fifth year of his preſent majefly's reign, intitled, An act for 
the further qualification of juſtices f the peace ; and that the 


fame 3 where it conſiſts of an office, benefice, or 


eccleſiaſtical preferment, which it ſhall be ſufficient to 
aſcertain by their known and uſual names) is lying or being, 
or iſſuing out of lends, tenements, or hereditaments, being 
within the pariſh, tewnſhip, or precinctis of or in the 
ſeveral pariſhes, townſhips, or precins of in the county 
of „ or in the ſeveral counties of (as the caſe 
may be. 

Which oath taken and ſubſcribed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 

And the clerk of the peace ſhall on demand forthwith 
deliver an atteſted copy to any perſon, paying 28 for the 
ſame; which being proved to be a true copy of ſuch oath, 
ſhall be admitted in evidence on any iſſue in an action 
brought on this act. 


And 


Juſtices of the peace. 


And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being qua- 
lified as above, he ſhall for every offence forfeit 1001; half 
to the poor of the pariſh in which he moſt uſually reſides, 
and half to him who ſhall ſue, with full coſts. The pro- 
ſecution to be in ſix months. 

And in ſuch action, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought, 

And if the defendant intends to infiſt on any lands not 
contained in ſuch oath, he ſhall at or before the time of 
pleading deliver to the plaintiff or his attorney a notice in 
writing ſpecifying ſuch lands, and the pariſh and county 
where they are ſituate (offices and benefices excepted, 
which it ſhall be ſufficient to aſcertain by their uſual 
names :) And if the plaintiff in ſuch ſuit ſhall think fit 
thereon not to proceed further, he may with leave of the 
court diſcontinue ſuch ſuit, on payment of coſts to the de- 
fendant as the court ſhall award. 

And upon trial no eſtate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the qua- 
lification. h | 

Provided, that where the qualification or any part there- 
of conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch 
oath or notice, ſo much of the lands, out of which ſuch 
rent is iſſuing, as ſhall be of ſufficient value to anſwer 
ſuch rent, 

And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe than as aforeſaid) or be nonſuit, or judgment be gi- 
ven againſt him, he ſhall pay treble coſts. 

But this ſhall not extend to any city, town, or liberty, 
having juſtices of their own ; nor to any peer, lord of the 
privy council, judge, attorney or ſolicitor general, or to 
the juſtices of the great ſeſſions for Cheſhire and I/ales, or 
to the eldeſt fon or heir apparent of a pcer, or of any per- 
ſon qualified to ſerve as a knight of a ſhire. 

Nor to the officers of the board of green cloth, or prin- 
cipal officers of the navy, or the two under ſecretaries in 
each of the offices of the principal ſecretary of ſtate, or 
the ſecretary of Chelſea college, in their reſpective liberties ; 


nor to the heads of colleges or halls, or vicechancellor, of 


either of the univerſities, or to the mayor of Oxford or 


Cambridge. ; 

And by the 1 G. 3. c. 13. and 7G. 3. c. 9. All per- 
ſons who were juſtices at the demiſe of his late majeſty, 
or who have been or ſhall be appointed juſtices by any 


commiſſion granted or to be granted by his preſent = 
— 
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jolly or any of his ſucceffors, and have taken and fub- 
feribed, or ffrall after the iſſuin - the — commiſſio 7 
whereby they ſhall be appointed juſtices have taken an 
— the oath of office | before the clerk of the peace 
or his deputy, and alſo the oath aforeſaid required by 
the 18 G. 2. c. 20, ſhall not be obliged during the reigi 
of his preſent majeſty, or during any future reign in 
which ſuch oaths ſhall have been ſo taken and'ſubſcribed, 
to take and ſubſcribe the fame again. And generally 
chere is an indemnifying clauſe in ſome act in almoſt every 
ſeſſion of parliament, provided they qualify as aforeſuid ac - 


cording to the 18 G. 2. c. 20, within @ time in ſuch act. 


limited. | 
By the 1 M. ſe . 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he acts 


as ſheriff, And the reaſon ſeems to be, becauſe he cannot 


act at the ſame time both as judge and officer, for ſo he 
would command himſelf to execute his on precepts. 
Dalt. c. 3. | a 

Alſo 15 he be made a coroner, this by ſome opinions is a 
diſcharge of his authority of juſtice. Dalt. c. 3. | 

But if he be created duke, archbiſhop, marquis, earl, 
viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 
this taketh not away his authority of a juſtice of the peace. 
1 Ed. 6. c. 7. Dalt. c. 3. 

Alſo, no attorney, ſolicitor, or proctor, ſnall be a juſtice 
of the peace, during the time he ſhall continue in the prac- 
tice of that buſineſs. 5 G. 2. c. 18. / 2. 

By Holt Ch. J. Though a man be a mayor, it doth not 
follow that he is a juſtice of the peace, for that muſt be 
by a particular grant in the charter, L. Raym. 1030, But 

though he be not a juſtice of the peace by the charter, 
yet there are many cathy; wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſta- 
tutes ; as for inſtance, with regard to the cuſtoms, ale- 


| houſes, lord's day, ſwearing, gaming, weights, ſervants, 


fuel, leather, orchards, ſoldiers, and divers others, 


Know ye that we haue aſſigned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. viz. For the better keep- 
ing and maintenance of the peace, the king will, that in 
every county, good men and lawful, which be no main- 
tainers of evil, or barretors in the country, ſhall be aſ- 
ſigned to.keep the peace. 

And from this act we are to date that great alteration in 
our conſtitution, whereby the election of conſervators of 

the 


Juſtices of the peace. 


the peace was taken from the people, and tranſlated to the 
alignment of the king. Lamb. 20. | 

And here we may obſerye, that the commiſſion hath two 
parts; or conſiſteth of two different aſſignments: By this 
firſt aſignment, any one or more juſtices have as well all 
the ancient power touching the peace, which the conſerva- 
tors of the peace had at common law, as alſo that 
whole authority which the ſtatutes have ſince added there. 
to, Dab.c.5 


Jointiy and ſeverally, and every one of you] What ſoever 


any ona juſtice alone may do, the ſame alſo may lawfully 


be done by any two or more juſtices ; but where the law 
giveth authority to two, there one alone cannot execute 
it, Dolt. c. 6. 

And yet where a ſtatute appointeth a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the offence, to any of thoſe juſtices, it ſeemeth that one 
of them may grant out his warrant to attach the offender, 
and to bring him before the ſame juſtice and the other juſ- 
tice fo appointed (at ſome convenient place), and then 
they to hear and determine the ſame. Dalt. c. 6. 

ut it ſeemeth, that when a thing is appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be dane by or before any other: and by ſuch 
expreſs deſignation of one, all others are 1 and 
their — — therein are caram non judice. Dalt. e. 6. 


Our juſtices] In that the king calls them our juſtices, 
their authority determines of courſe by his death gr demiſe, 
fa that he being once dead, or having given over his crown, 
they are no more his juſtices, and the 2 of the next 
prince they cannot be, unleſs it ſhall pleaſe him afterwards 
ſo to make them. Dalt. c. 3. | 

But by the 1 4n. A. 1. yn 2. No patent or grant of 
any office or employment ſhall determine by the king's 
death or demiſe, but ſhall continue in force for fix manths 
after, unleſs in the mean time made void by the ſucceſſor. 

Alſo, before his death or demiſe, the king may determine 
the commiſſion at his pleaſure ; and that either expreſſed, 
as by writ under the great ſeal, or by implication, by 
making a new commiſlion, and leaving qut the forme 
juſtices names. But until notice, or publiſhing of the 
pew commiſſion, the acts of the former juſtices are good 
in law. Dalt. c. 3. 
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are good. 2 Haw. 37. , 


Juſtices of the peace; 


But to mayors and chief officers in corporations, which 
have the authority of juſtices of the peace, or of conſerva- 
tors of the peace, by grant under the king's letters patent 
to them and their ſucceſſors, the authority remaineth, not- 


_ withſtanding the king's death or demiſe. Dalt. c. 3. 


Neither can the king diſcnarge theſe again at his plea- 
ſure : but yet ſuch grants and charters may for ſome great 
and general defect, or miſcarriage, in the execution of the 
powers therein granted, be repealed, and the liberties ſei- 
zed. Dalt. c. 3. 5 8 IX 


Juſlices to keep our peace] Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called #eepers of 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of 42epers of the peace; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace and juſtices of our lord the king, is good, without 


expreſſy naming them juſtices of the peace. 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 
mon law: and all that follows in the commiſſion, ſeems 
an addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved, that the deſcription of 


juſtices of the peace, by the name of ſjuſtices of our lord the 


king to keep the peace, is good, without ſaying, the peace 
of our lord the king ; for that is neceſſarily implied. 2. 
aw. 38. . 
Alſo, by theſe words our peace, when the king dies, the 
ſurety of the peace is diſcharged ; for when he 1s dead, it 


is not his peace. Crom. 124. 


In our county of W. ] Here are two conſiderations ; One 
is, that the juſtice cannot act when he is outof the county: 
And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both theſe are to be underſtood with ſome 
limitations, | 
As to the former caſe, when he is out of the county; 


It is faid, that the juſtices have no coercive power when out 


of the county ; and therefore, that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 
county is not binding. Yet it is ſaid, that recognizances 
and informations voluntarily taken before them in any place, 


And 


Juſtices of the-peace. 

And L. Hale ſays, that a juſtice of the peace may do a 
miniſterial a& out of his county, as examining a party rob- 
bed whether he knows the felons ; but that he cannot do 
a compulſory act, as committing a perſon for not giving 
recognizance. 2 H. H. 50, 51. | | 

Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or 
precinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for ſuch county 
at large. 

And as to the latter caſe, wherein it is ſuppoſed that his 
power is limited unto that county only,—it is enacted by 
the 24 G. 2. c. 55. that if any perſon againſt whom a war- 
rant ſhall be iſſued, ſhall eſcape, go into, reſide, or be 
in any place out of the juriſdickion of the juſtice granting 
the warrant, either before or after the iſſuing thereof; any 
juſtice for the county or place, where ſuch perſon ſhall ſo 
eſcape or be, upon proof on oath, of the hand writing of 
the juſtice granting ſuch warraiit, ſhall indorſe his name 
thereon ; which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to whom 
the 2 was originally directed, to execute the ſame in 
ſuch other county or place, and to carry the offender be- 
fore the juſtice who indorſed the warrant, or ſome other 
juſtice or juſtices of that county, if the offence be bailable, 
and the offender be ready to give bail for his appearance at 
the next aſſizes or ſeſſions for the county or place where 
the offence was committed; and ſuch juſtice or juſtices 
ſhall take bail accordingly, and ſhall deliver the recogni- 
zance together with the examination or confeflion of the 
offender, and all other proceedings relating thereto, to the 
conſtable or other perſon, who ſhall (on pain of 101 to 
him who ſhall ſue) deliver over the ſame to the clerk of 
aſſize, or clerk of the peace, where the offender is required 
to appear. And if the offence is not bailable, or he ſhall 
not give bail to the ſatisfaction of the juſtice before whom 
he is brought, the conſtable or other perſon ſhall carry the 
offender before a juſtice of the proper county or place, 


where the offence was committed, there to be dealt with 
according to law. 


The form of which indorſement may be thus: 


Weſtmorland, FNORASMUCH as proof upon oath hath 

1 been made before me J. P. eſquire, one of 
bis majeſly's juſtices of the peace for the ſaid county of Welt- 
morland, that the name A. B. is of the hand writing of the ju- 
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 Fudliceg of the peace. 

dice 12 peace within mentioned : I ds hereby exthorize A. C. 
who bringeth unto me this warranty and allother ptt ſors to when 
the-ſaid warrant 'ts directed to execate the fame within the rid 
county of Weſtmorland. Given under my hang, 1b 
day e in the year F . . | 4.8, 05 0 

And the Juſtice may further order (if he thinks fit) the 
party, according as he ſhall appear bailable or nat bail- 
able upon the face of the warrant, to be brought before 
himſelf or ſome other juſtice or juſtices of that county, or 
to be carried back into the county from whence the war- 
rant did iĩſſue. . ; SY 


And to keep and cauſe to be hept alt-o-dinantes and flatutes 
for the good of the peace} It ſeems certain, that by vittue 
ereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 
Winchefter and W://minſter, and all others concerning the 
E made before the reign of Ed. 3. in whoſe time (as 
th been ſaid) juſtices of the peace were firſt inſtituted ; 
for all thoſe ſtatutes were expreſſy mentioned in the ancient 
commiſſions of the peace, and have atways been undeubt - 
edly taken to be included in theſe general words of the pre- 
ſent commiſſion, .' And yet none of the ftatutey which or- 
dain the office of juſtices of the peace, fay any thing con- 
cerning the execution of the faid former ſtatutes ; ſo that 
the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend .on the king's commiſſion, 
and yet hath always been unqueſtionably allowed. From 
whence it appears, that regularly the king, by his com- 
miſſion, may àuthorize, when tie pleaſes, to execute an 
act of parliament. 2 Haw. 37. 

But if no power be expreſly given in any ſuch rag to 
any one juſtice alone, he cannot proceed upon it, du de 
may prefer the cauſe at the ſeſflons, and work it to a pre- 
fentment upon the ſtatute. Dat. c. S. 1 

But beſides the ſtatutes relating to the peace, there are 


4% 


alſo many other ſtatutes which are not ſpecified in the com- 


: 


miſſion, and yet are committed to the chirgy, ang care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion of themſelves, altha' they be not re- 
cited in the commiſſion, and are to be executed. by them, 
according as the ſame ſtatutes themſelves do ſeverally pre- 


ſeribe and ſet down. Dalt. c. 85. eee 
Statutes for the good of the peace} Although a præmunire 
is not within the letter of the commiſſion, yet inaſmuch as 


it 


* 
- 


Yuffices of the peace; 
it is againſt the peace of the king and of the realm, an 
juſtice may cauſt a perſon to be apprehended for ſuch of- 
fence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 
livery. 2 Haw. 39. And the ſame may be ſaid of other 
like offences, | 


And for n Of car peo- 
ple z yet it ſeemeth, that the ſubjects of a foreign prince 
coming into England, and living under the protection of 
our king, ſhall be ſubject to and have the benefit of the 
laws, in reſpect of the local allegiance which they owe 
to him. 2 Haw. 35+ 1 H. H. 93 94. | 


As well within liberties as without] By theſe words ſhall 
be intended ſuch liberties and franchiſes which have re- 
turn of writs, and not ſuch as are counties of themſelves, 
as London, Norwich, York, and ſuch like. Crom. 8. 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of itſelf ).altho' it have a ſpecial commiſſion of the peace 
for its own limits, unleſs ſuch commiſſion have a clauſe, 
that no other juſtices except thoſe named in it, ſhall any 
way eoncern themſelves in the keeping of the peace within 
the liberties of ſuch town :. And it may be queſtioned, 
whether ſuch a ſpecial clauſe in ſuch a commiſſion do ab- 
ſolutely make void the a& of any county juſtice within 
ſuch town ; ſince the commiſſion for the county ſeems as 
fully to give thoſe named in it a juriſdiction over all {uch 
towns within the precincts of it, as fuch commiſſion for 4 
town doth exclude them. And the juſtices for the county 
ſeem to be under no neceflity of informing themſelves of 
the contents of a commiſſion, which they have nothing to 
do with, Yet if they have expreſs notice given them of 
ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be puniſhable fot 
their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether their acts be void, for the 
reaſons abovementioned. 2 Haw. 37. 

And lord Hale treating on the ſame ſubject, ſays, if the 
king by charter grant to a corporation, that the mayor, 
and fecorder, ot other, ſhall be juſtices within the fame, 
yet if there be no words of excluſion, the juſtices of the 
county have à concurtent juriſdiction : But if this fran- 
chiſe of being juttices be granted, { that the juſtices of the 
conty ſhall nat intermeddte (fe non intromittant); then tho” 
a ſubſequent commiſſion be granted in the county at large, 
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it ſeems they have no juriſdiction in this corporation or 
town; yet it is queſtionable, whether an indictment in the 
franchil. be void, or only a contempt in the juſtices. 
2 H. H. 47. ee ehcp 
But in the caſe of Talbet and Hubble, T. 14 C. 2. The 
queſtion was, whether as the city of New Sarum had an 
excluſive commiſſion of the peace, the juſtices of the county 
of Wilts could by virtue of the 12 C. 2. c. 23. C15 C. 2. 
c. 2. act in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Les 
Ch. J. delivered the reſolution of the court: 1. That the 
crown might grant to any city, to have juſtices of their 
own within themſelves, and exclude the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch caſe, the act of the county 
juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho' the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 


or offence committed; yet it never was the defign of the 


legiſlature, to make any alteration in the reſpective juriſ- 
ditions of the juſtices, but only to veſt the exciſe juriſ- 
dition of juſtices of counties, cities, and places, with re- 
ſpect to their ſeveral local juriſdictions within ſuch places. 
Str. 1154. | grants 


Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his ſervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mr, Dalten is of opi- 
nion, that if one threatens to hurt a man's wife, or child, 
he may crave the peace by virtue of theſe words. Lamb. 
82. Dalt. c. 116. LN | 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
be underſtood of words only, but of threatning action like- 
wiſe, or any thing whereby a man has juſt cauſe to appre- 
hend the burning of his houſes, or ſome bodily hurt to be 


done to him. 


TJ find ſufficient ſecurity] This is done by recognizance z 


dy a reaſonable intendment of law, more than by any eſ- 


pecial law in that caſe provided, Crom. 125. 
For the peace or their good behaviour] Lord Hale ſpeaks 


ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mr 
. * 


Crompton 
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Crompton ſays the power of juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, tho” 
expreſſed generally, and without any time limited, yet is 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſũons, and in the mean 
time to be of good behaviour. 2 H. H. 136. 


In eur priſon] The king's priſon is the common gaol of 
the county: But by the ſtatute of the 6 G. c. 19. the ju- 
ſtices may: commit vagrants and other criminals, and per- 
ſons charged with ſmall offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for ſuch offen- 
ces, or for want of ſureties. 


Me have alſo aſſigned you and every two or more of you] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond affignment : All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dat. c. 5. 

And by this it appeareth, that two juſtices may hoid a 
ſeſions, but that one juſtice cannot. Crom. 6, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c, we. 
«ill ſhall be one] This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quarum (from that word 
in the Latin commiſſions, Quorum unum efje volumus.) 
For thoſe of the quorum were wont to be choſen ſpeciall 
for their knowledge in the laws: and this was it which 
led the makers of ſeveral ancient ſtatutes expreſly to enact, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all itatutes that 
require the preſence of the guorum, do tacitly ſignify ſuch 
a learned man. For albeit that a diſcreet perſon (not con- 
verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning the ſervice of the 
peace; yet when the proceeding muſt be by way of pre- 
ſentment or indictment, upon the evidence of witneſſes, 
and oaths of jurors, and by the order of hearing and deter- 
mining, according to the ſtreight rule and courſe cf the 
law, it muſt be confeſſed that learning in the laws is very 
neceſſary, Lamb. 48, 49. | | 

But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are now 
equally aſſigned to be of the quorum ; and by the ſtatute of 
26 G. 2. c. 27. no act, order, adjudication, warrant, in- 
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indenture of apprenticeſhip, or other inſtrument done or 
executed by two or more juſtices, which doth not exprefs 
that one or more of them is of the quorum, (altho* the ſta- 
tutes reſpectively require that one of the juſtices ſhall be 
of the guorum) ſhall be impeached, fet aſide, or vacated, 
for that defect only, | y | 

And by the 7 G. 3. c. 21. In cities, boroughs, towns 
corporate, franchiſes, and liberties, which have only one 
juſtice of the grorum ; all acts, orders, adjudieations, 
warrants, indentures of apprenticeſhip, or other inſtru- 
ments, done or executed by two or more juſtices qualified 
to act therein, ſhall be valid, altho' neither of the ſaid ju- 
ſtices ſhall be of the guorum. K 

By the oath of good and lawful mem] That is, by a jary 
ſworn, ria 

Of all and all manner of felonies] That is, either by the 
common law, or by ſtatute, Crom. 8. | 

Felonies] Tho' the —— doth not mention murders 
and man ers, by exprefs name, but only felonies ge- 
ae erty theſe general words, the 15 De to 

rear and determine murder and manſlaughter, and alſo may 

take an indictment of e defmdends, contrary to the opinions 
of Fitzherbert and Stamford. But tho' the juſtices have this 
power, yet they do not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences without 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the juſtices of affize ; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 P. & M. c. 13. which direQs ju- 
ſtices of the peace, in cafe of manſlaughter and other fe- 
lonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery: And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to che ſeſ- 


ſions: But this is only in point of difcretion and conve- 


nience, not becauſe they have not juriſdiction of the crime. 
EEE NS :: ; r 
So alſo, an inquiſition of helf murder, if the body can- 
not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it is a _— 
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Jultites of the peate. 
and within the extent of their commiſſion. 1 H. H. 


* alfo, if a perſon hath committed wegen, tho the 
juſtices have no cognizance of it as treaſon, yet they have 

izance of it as a felony, and as a breach of the peace; 
ne a juſtice of the peace, upon information 
an oath,- may iſſue his warrant to take the traytor, and 
may take his examination, and commit him to priſon, 
1 H. H. 580. | | 

Paiſoning] The words in the Latin commiſfions was 
veneficia ; and before the ſtatute of 22 G. 2. c. 5. 
which aboliſheth witchcraft, was in the ENgliſb tranſla- 
tions rendered witchcrafts. 45558 | 

1 arts magic] Theſe alſo are aboliſh- 
ed by the ſaid ſtatute, which enacts, that no profecution 
ſhall thereafter be commenced againſt any perſon, for 
witcheraft, forcery, inchantment, or conj uration. 

And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſhed, we may obferve the 
averſeneſs in the {ſuperior courts from altering ancient 
forms, 

Treſpaſſes] This is founded on the ſtatute of the 
Ed. 3. c. 1. which enacts, that the juſtices aſſigned ſhall 
have power to reftrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs 
or offence. ; 

And upon this Mr. Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprebende all inferior offences, which are 
properly and directly againſt the peace, as aſſaults and 
batteries, and ſuch like, but alfo all others which are (6 
only by conſtruction z as all breaches of the law in ge- 
neral are ſaid to be. Yet it hath been of late fettled, 
that juſtices of the peace have no juriſdiction over forgery 
or perjury at the common law ; the prigcipal reaſon of 
which refolution, he ſays, as he apprehended was, that 
inafmuch as the chief end of the inſtitution of the office 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs in its moſt proper and natural ſenie, is taken 
for ſuch kind of injuries, it mall be underſtood in that 
ſenſe only in the ſaid ſtatute and commiffion, or at the 
molt to extend to ſuch other offences only as haye a di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and fuch like, which on this account 
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Juſtices of the peace. 

have been adjudged indictable before juſtices of the peace. 
2 Haw. 40. | 

The word ſor treſpaſſes in the old Latin eommiſſions, 
is tranſgreſſiones, * 

Foreſtallings, + in 5 imgroſfſings] Over theſe offences 
the juſtices in ſeſſions had juriſdiction given to them, by 
the ſtatute of the 5 & 6 Ed. 6. c. 14. which is now re- 
pealed; but the ſame ſtil! continue offences puniſhable by 
indictment at the common law. n 


Extortions] The intent of this word is, to inquire of 
thoſe who have done exceſive wrongs ; for wrong Ke by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion ; and this is more properly in 
officers, as ſheriſis, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office have done great oppreſſion and ex- 
ceſſive wrong to the king's ſubjects, in taking exceſſive 
rewards or fees for doing their offices. Crom. 8. | 
The juſtices have nv expreſs power given them over 
this offence by any ſtatute; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiction of all 
inferior crimes within their commiſſion, whether fuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes are either directly or at leaſt by 
conſequence and judgment of law, againſt the peace: 
And, upon this ground principally, he ſays, as he appre- 
hended, it was lately reſolved, that they may take an in- 
dictment of extortion. 2 Haw. 46. 


And of all and ſingular other erimes and offences of which 
the juſtices ef our peace may or ought lawfully to inquire] 
Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them 
by many ſtatutes, and which are not particularly men- 
tioned in the commiſtion. 


And alſo of all thoſe who in companies againſt our peace in 
diflurbance of cur people with armed force have gone or rode] 
By theſe words they are to inquire of riots, routs, and all 
unlawful aſſemblies, Crom. 8. pats 


Weights or meaſures] This claufe was firſt eſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral ſubſequent ſtatutes, all which ſtatutes 
muſt be ſtrictly purſued in relation to the ſeveral offences. 


Selling victuals] Over this they have a juriſdiction given 
them, by the 2 & 3 Ed. 6. c. 15. intitlcd, The bill of 
gonſpiracies of vicluallirs and crafiſmen, And 


Juftires of the peace. 


And alſo of all ſberi f, bailiffs, feewards, conflabler, keep- 


ers of gaols, and other officers, wha in the execution of their 


offices have unduly behaved themſelves] This clauſe is as an- 


cient as the 4 Ed. 3. c. 2. on which it is founded. 
And-it hath been ſuffered to remain in the commiſſion, 


not as of any neceflity at all (fince it is incident to every 


court. of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured teſtifying of ſuch as ſhall either of 


contempt or negligence, do that which is amiſs. Lamb. 49. 


And to inſpedt all indictments ſo before you taken] But they 
cannot. proceed upon indictments taken before coroners, 
or juſtices of oyer and terminer or gaol delivery ; but on 
indictments taken before the ſherif in his turn they may 
proceed. 'Hale's Pl. 168. 


Or before «ther late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſſion; but the juſtices in the new commiſſion, after 


they ſhall have the records of the fame pleas and proceſſes 


before them, ſhall have power to continue the ſaid pleas 


and proceſſes, and to hear and finally to determine the 


ſame,” as the former juſtices might have done. 


And to make and continue proceſſes] This is by venire, 
diftringas, capias, or exigent, as the caſe ſhall be. And it 
differs from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
either in the name of the king or of the juſtice ; but the 


proceſs iſſues after indictment, and muſt be in the name 


of the king only, Dale. c. 193. 


Until they can be taken, ſurrender themſelves, or be out- 
lawed] For the proceſs is ſent out to this end, that either 
the party ſhall come in, to anſwer and to be juſtified by 
the law ; or elſe that he ſhall for his contumacy be de- 
prived of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable. that the power of the 
juſtices ſtops here, and goes no further; ſo that wy 


cannot make out a cap/as utlagatum, but the outlawry muſt 


* certified into the king's bench. Lamb. 521. 2 H. 
84. 
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But by the 12 Go, 103. they that have pawer to award 
proceſs of outlawry, bave alſo a power ta award a capiat 
utlagatum, as incident to their autharity and juriſdiction. 

Hear and determine] This power was firſt given ts them 
by the ſtatute of the 18 Ed. 3. fl. 2. c. 2. and afterwards 
confirmed and enlarged by divers ather ſtatutes. 

Vet this clauſe doth not in propriety make the juſtiees 
of the peace juſtices of oyer and terminer, becauſe that is 
a diſtinct commiſſion ; and therefare a ſtatute limiting an 
offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to juſtices 
the peace. Hale's Pl. 165. , + 

And thereupon it is faid, that although they have 
to hear and determine felonies, yet they cannot deliver a 
perſon ſuſpected thereof by proclamation (as juſtices af 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 

deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commiſſioners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 


ruled otherwiſe in caſe of juſtices of the peace, unleſs by 


conſent ; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thole reſolutions, that it 
muſt extend only to popular actions or indictments for 
miſdemeanors, and not in cafes of felony. 2 H. H. 48. 
By fines, ranſams, amerciqments, forfeitures, and ether 
means---to 7 and pumfh] Hereby the juſtices are paw 
armed with far more ample authority and power, than the 
ancient confervators of the peace were; fax they had na 
power te eonvene the offender before them, ner to exa- 
mine, hear, or determine the cauſe, nor to puniſh except 
in ſome few cafes as mentioned befare. Nals. e. 6. 
But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dall. c. 5. 
evertheleſs, theſe words are inferted, not as of ne- 
ceflity (for the puniſhment of all offenders is implied in 
the word deter mins), but for the plainer declaration af the 
juſtices power, and fer the more aſſured terrifying of of- 
tenders. Lamb. 49. | 


di Gall t ; That i ih- 
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Then let pudgment in nowiſe be given] But yet if they lift 
to proceed without the judge's advice, their judgment is 
not void; but it ſtandeth good and effectual, until it be 
reverſed by a ſuperior court. Lamb. 50, 


At 


Juſtites of the prate. 

. eartain days end ploces] That is, when they bold thei 

ſeſions,, whieh they are empowered aud required to da by 
ſeveral agate p> Gar — huer 
| » We you . 
1. 205 This is in purſuance of the ſtatute of the 35 H. 8. 
c. 1. Which enacts, that the lord chancellor ſhall by com- 
miſſion. afign ſuch perſen te be rotulorum as the 
king ſhall by writing under his appoint. 


1. The jufics of the poacs his oath of offee. 


On renewing the commiſſion of the peace (which ge- 
nerally happeneth as any perfon is newly brought into 
the fame) there cometh a writ of dedimus poteffatem di- 
rected out of chancery, to fome ancient juſtice (or other} 
to take the oath of him which js newly inferted, which 
is uſually in a fchedule annexed; and to certify the 
ſame into that court, at ſuch a day as the writ comman- 
deth. Lamb. 53. | 

And ſuch as have once taken the oaths under a writ of 
dedimus pote/tatem, ſtiall not be obliged, upen the iſſuing 
of a new commiſſion, to ſue out or have any other dedimus 
pote/hatem, from the clerk of the crown ; but the elerk of 
the peace ar his deputy, ſhall on ſuch new commiſſion be- 


ing iſſued, prepare a parchment rol}, with the oaths an- 


nexed to and uſually taken under the ſaid writ of dedimus 
poteftatern ingrofied on ſuch roll, and fhall adminiſter with- 
aut fec to fuch juſtices the oaths in ſuch roll fpecified ; 
which juſtices having taken the faid oaths ſhall ſubſcribe 
their names on the faid parchment roll: and the ſaid roll 
ſhall be kept amongſt the records of the ſeſſions. r G. 


Þ e. 51 2. 
4 — orm of which oath of office at this day is as fol- 
Ie ſhall ſwear, that as juſtias of the is the cou 

W. . ve the 22 2 — S 
Hall da equal right ta the haar and 1 the vich, your cun- 
ung, wit, and power, and aftey the lmus and cuftoms of the 
maln, and fatutes ther oof made: And ye Hull not be of coun» 
ſel of any gnarret banging before hen. And that ye hold your 
Seffams. after the form of the fatates thereof mad: : the 
Met, finas, am ameruanents that all happen to be made, 


and all for feitures which all fall before you, ye fhall cauſe to 
be entre without any 5rd pa — and des 
fend them to the Ang f excheguer, Ie ſhall not let, for gift or 
aber cauſe, but well and truly ye ſhall do your office of juſtice 
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of the peace in that 'behalf : 'And that you take nothing for your 
office of Juffice of the peace to be done, but of the king, and fees 
accuſtomed, and cofts limited by flatute. And ye ſhall not di- 
red, nor cauſe to be directed, any warrant (by you to be made) 
m the parties, but ye ſhall direct them to the bailiff of the ſaid 
county, or other the king's officers or miniſters, or other mdif<- 
ferent perſons, to do execution thereof. So help you God, 
This oath ſeems to be founded on the ſtatute of the 
I3 R. 2. c. 7. which enacts, that the juſtices ſhall be 
fworn wy and without favour, to keep and put in ex- 
ecution all the ſtatutes and ordinances touching their 
offices, | F | 7 0 
Beſides this oath of office, he is likewiſe to take the 
oath mentioned in the foregoing ſection concerning his 
qualification by eſtate: and he muſt, within ſix months 
after, take alio the oaths of allegiance, ſupremacy, 
and abjuration, and make and: ſubſeribe the declaration 
againſt tranſubſtantiation, at the ſeſſions, as other per ſons 
mitted to offices, | | | 


V. Of fees 60 be taken by juſtices of the peace. 


1 In the oath of - office abovementioned are theſe words ; 
Aud that you take nothing for pour office of juſtice of the peace 


to be done, but of the king, and fees accuſtomed, and coſis li- 


anited by flatute. | | | \ 
And by ſtature their fees in many caſes are limited and 
aſcertained ; as is noted under their reſpective titles where 
hey fall in throughout this book. | R 

And for the reſt, it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. That the juſtices at Miaſummer 
ſeſſions 1753, ſhall ſettle a table of their clerks fees; 
which being approved by the juſtices at the next ſueceed- 
ing ſeſſions, with ſuch alterations as the juſtices there 
hall think proper, ſhall be laid before the judges at the 
next aſſizes, who ſhall confirm the ſame with ſuch alte- 
rations, additions, or abatements, as to them ſhall appear 
juſt and reaſonable; And the ſeſſions from time to time 
may make any other table of fees, and after the ſame 
I have been approved by the next ſucceeding ſeſſions, 
fha!l lay the ſame before the judges at the next aſſizes, 
who may ratify the ſame in like manner: and no table of 

fees ſhall be valid, until confirmed by the judges. /. 1. 
And if after three months from the time that ſuch table 
Mall be confirmed, any juſtice's clerk ſhall demand 2 
| take 
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take any other or greater fee than ſhall have been ſo con- 
ficmed, he ſhall forfeit 201, to him who ſhall ſue in three 
months. /. 2, 4+ 

And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof 
to be kept conſtantly in a conſpicuous part of the room 
where the ſeſſions are held, on pain of 10 l. / 3. S 

And by the 27 G. 2. c. 16. In Middleſex, the like table 
ſhall be confirmed, by the two lords chief juſtices, and 
the lord chief baron or any two of them. /. 4. 


V. Seme general direBions relaling to juſtices of the. 
peace, not falling under any particular title of this 
back . 1 * 
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1. Regularly, juſtices of the peace ought not to exe- Juſtice cing © 


cute their office, in their own caſe ; but cauſe the offen- Py 


ders to be convened or carried before ſome other juſtice, 
or deſire the aid of ſome other juſtice being preſent. Dall. 


c. 173. 

By Fl Ch. J. M. 10 V. The mayor of Hereford was 
laid by the heels, for ſitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court. 1 Salk. 
396. EDS, 
H. 3 An. The caſe of Foxham tithing in the county of 
Wilts. A juſtice of the peace was ſurveyor of the high- 
ways, and a matter which concerned his ofice coming 
in queſtion at the ſeſſions, he joined in making the order, 
and his name was put in the caption. But by Holt Ch. J. 
It ought not to be; as if an action be brought by my lord 
chief Juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevill, knight, and his affociates, and 
not before Thomas Trevor, c. And it was quaſhed. 2 
Salk. 607. | 

MH. 16 G. 2. Great Chart and Kenningt:n. An order 
ef removal of a poor perſon from Great Chart to Kenning- 
ton was quaſhed, becauſe one of the juſtices who made 
the order was an inhabitant of Great Chart at the time, 
and charged to the poor rate there, And by the court, 
no rule of law or reaſon is more eſtabliſhed, than that a 
judge ought to ſtand diſintereſted, Burrow's Settlem. Caf. 
194. ; 

Yet in ſome caſes, if the juſtice ſhall act in his own 
taufe, it ſeemeth to be juſtifiable ; as when a juſtice " 
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be aſſaulted, or (in the doing his office eſpecially). ſhall 
be abuſed to his face, and no other juſtice preſent with 
him; then it ſeems he may commit ſuch offender until he 
ſnall find ſureties for the peace or good behaviour, as the 
cafe ſhall require: But if any other juſtice be preſent, it 
were fitting to deſire his aid. Dalt. c. 173. Str. 420, 

I 

x And by the 16 G. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and. Kennington aforeſaid) the juſtices may do 
all things appertaining to their office, ſo far as the ſame 


relates to the laws for the relief, maintenance, and ſot- 


tlement of the poor; for paſſing and puniſhing vagrants; 


for repair of the highways ; or to any other laws concern- 


ing parochial taxes, levies, or rates ; notwithſtanding that 
they are rated, or chargeable with the rates within any 
place affected by ſuch their acts. Provided that this ſhall 
not empower any juſtice for any county at large, to act in 
the determination of any appeal to the quarter- ſeſſions 
of ſuch county, from any. order, matter, or thing, rela- 
ting to any ſuch pariſh, townſhip, or- place, where ſuch 
juſtice is ſo charged or chargeable. mo: 

And as it is unjuſt in many caſes for the magiftrate to 
act in his own cauſe, ſo it is alſo imprudgnt : To which 
purpoſe the advice of lord Coke is applicable, who upon 
the occaſion of mentioning a certain * „ who made a 
ſettlement of his eftate which was voi i and brought 
an action in his own name, which all the other judges, 
of his own ſhewing in the count, were of opinion did 
not lie, makes this obſervation, that it is not ſafe for any 
man (be he never ſo learned) to be of counſel with him- 
ſelf in his own cauſe, but to take advice of other great 


and learned men ; and the reaſon he gives is, for that 


men are generally more fooliſh in their own concerns, than 
in thoſe of other people. 1 If. 379. 

2. If a juſtice exceed his authority, in granting a war- 
rant, yet the officer muſt execute it, and is indemniſied 
for ſo doing; but if it be a cafe wherein he bath no 
juriſdiction, or in a matter whereof he hath no cognizauce, 
the officer ought not to execute ſuch warrant ; ſo that the 
officer is bound to take notice of the authority and juriſ- 
diction of the juſtice. Cre. Car. 394. 10 Cs. 76. 

Thus if a juſtice ſend a warrant to a conſtable to take 
up one for flander, or the like, the juſtice hath no juriſ- 
diction in ſuch caſes, and the canſtable ought to refuſe the 
execution of it, Mood. b. 1. c. 7. 


But 
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But by the 24 G. 2. c. 44. If the officer in ſix days after 

demand ſhall grant to the party complaining a peruſal and 

copy of the warrant, he ſhall not be liable to any action, 

but the juſtice only. 
3. T. 2 __ and — 2 ald. TIO my over —— woo 

of two juſtices for the removal of a poor perſon, from the 

pariſh bf Pancras to Rumbald. Within three days, the — y_ 

juſtices reciting that they were ſurprized, ſuperſeded it 5 

and commanded the church-wardens to return the former 

order to be cancelled. It was inſiſted, that the juſtices 

could not iſſue ſuch a ſuperſedeas. But by the court, The 

ſuperſedeas is well ſent by the juſtices, and to prevent the 

charge of an appeal. And the laſt order was confirmed, 

Str. 6. 

4. In the caſe of the mayor and corporation of York againſt Cannot deter- 
Sir Lionel Pilkington, May 14, 1742, The plaintiffs claim- Me 3 * 
ed the ſole right of fiſhing in the river Ouſe, and the de- 
fendant claimed a right likewiſe ; and a bill and crofs bill 
were brought in chancery to eſtabliſh their ſeveral rights. 

Whilſt theſe ſuits were depending, the plaintiffs cauſed 
the agents of the defendant to be indicted at York ſeſſions 
for a breach of the peace in fiſhing in their liberty. 
A motion was made in behalf of the defendant, to ſtop 
the, proſecution. By the lord chancellor Hardwicke : This 
court hath not originally and ſtrictly any reſtraining power 
over criminal proſecutions ; but, in this caſe, if the de- 
fendant had applied to the attorney general he would have 
pane a noli proſegui. If an action of treſpaſs had been 
rought, this court would have ſtopped them, But, tho' 
I cannot grant an injunction yet as the parties have 
ſubmitted their right to this court, I can make an order 
to reſtrain the parties from proceeding at the ſeſſions, 
till the hearing of the cauſe in this court, and till 
further order. hich order was made accordingly. 2 
At. 302. 
5. In ſummary convictions, the party ought to be heard, Not to ende 
and for that purpoſe ought to be ſummoned in fact; and 9 N 
if the juſtice proceed againſt a perſon without ſummoning 
| him, it would be a miſdemeanor in him, for which an in- 
formation would lie. 1 Salk. 181. L. Raym. 1407. Str. 
678. | 
But before an information is granted, the court will firſt 
require, that the conviction be removed before them, Str. 
| 915. 
E. 11G, 2. K. and Harwoid. The defendant being a 
juſtice of the peace, was convicted on an information, for 


a con- 


| a conviction by him, made of an alehouſe-keeper, who was 
1 ne ver ſummoned or heard. It was moved, as of courſe, to 
difpenſe with his appearance. This was oppoſed, unleſs 
there was ſome reaſon given, or affidavit — And upon 
| debate the court reſolved, it was not of courſe ; and the 
Wir defendant afterwards appeared in perſon. Str. 1088. 
Refuſing to pro- 6. M. 9 G. K. againſt Todd and others. By the 6 G. 
ceed in a cauſe : 2 T. the juſtices of the peace have a juriſdiction given 
1 ore them in ſome caſes to receive an information, and make 
their determination, upon a ſeizure of brandy. Upon in- 
formation exhibited by the officer of the cuſtoms, the fat 
appeared not to warrant the ſeizure ; but the juſtice, in 
favour of the officer refuſed to diſmiſs the information, ſo 
as the owners might have their brandy again. And now a 
mandamus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 530. 
H. 7 G. K. againſt Newton and others. By the 1 C. 
c. 13. J. 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them; and if they do 
not appear, then on oath cf ſerving . ſuch ſummons, the 
Juſtices are to certify the ſame to the quarter ſeſſions, where 
if the party ſo ſummoned doth not appear to take the oaths, 
he ſhall ſtand convicted of recuſancy. The defendants 
were juſtices of the peace, and iflued their ſummons ac- 
cordingly ; but coming afterwards to underſtand, that the 
party was a gentleman of faſhion, and not ſuſpected to be 
againſt the government; left a tranſaction of this nature 
ſhould be an imputation upon him, they refuſed to give 
the proſecutor his oath of the ſervice of ſuch ſummons, 
that the matter might go no further. And now upon 
motion againſt them for an information, the court declared, 
that the juſtices had no diſcretionary power to refuſe to 
put the act in execution, and therefore granted an infar- 
| mation againſt them. Str. 413. 22 
Authority to 3p" 7. Where a ſpecial authority is given to juſtices out of 
prog on cler. ſeſlions, it ought to appear in their orders, that that au- 
2 thority was exactly purſued. 2 Salk. 475. 
To make a re- 8. In all caſes where juſtices may hear and determine 
cord of their pro- Out of ſeſſions (viz. on their own view, or confeſſion, or 
* oath of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs ; 
which record notwithſtanding in many caſes they may keep 
by them. Dall. c. 115. Wigs 
To eftreat fine. 9, And if upon ſuch conviction, the offender is to be 
fined to the king, then the juſtices are to eſtreat ſuch fine, 
and to ſend the eſtreat into the exchequer, Wo the 
| arons 
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barons of the exchequer may cauſe the ſaid fine or forfeiture 
to be levied for the king's uſe. Dat. c. 115. 3 

10. Lord Hale ſays (contrary to the opinion of Lord — 0 
Coke) that the juſtices out of ſeſſions may iſlue their warrant ne for o. 
for beads perſons charged of crimes within the fences cognizable 
cognizance of the ſeſſions, and bind them over to appear dani the ſef- 
at the ſeſſions, although the offender be not yet indicted, 
i H. H. 579. | 

But in another place he ſays, this ſeemeth doubtful; and 
that one thing which ſeemeth to make againſt it is, that in 
moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the 
firſt proceſs, but a venire facias, and di/tringas. 2 H. H. 


113. 
And Mr. Hawkins on this point faith thus: It ſeems that 
rr one juſtice could legally make out a warrant R 
for an offence againſt a penal] ſtatute, or other miſdemeanor, 
cognizable only by a ſeſſions of two or more juſtices ; for 
that one ſingle juſtice hath no juriſdiction of ſuch offence, 
and regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it ; yet the long, conſtant, 
univerſal and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an r- f hamrayeg to ſuch arreſts, 
not now to be diſputed, 2 n 
However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power {unleſs in ſpecial caſes; which operate againſt, 
rather than eſtabliſh, a general power); it ſeemeth beſt in 
ordinary caſes,” and more conſonant to the practice of the 
ſuperior courts, to iſſue a ſummons againſt the offender, 
and not a warrant, in the firſt inſtance ; unleſs in caſes of 
felony, or where the offender in other reſpects is to ſuffer 
corporal puniſhment, | 
11. Foraſmuch as moſt of the buſineſs of a juſtice of N to trut to 
the peace, conſiſteth in the execution of divers ſtatutes, tracts and 
which cannot be ſufficiently abridged, but that they will * 
come ſhort of the ſubſtance and body thereof, therefore 
it ſhall be ſafeſt for the juſtices to have an eye to the 
ſtatutes at large, and thereby to take their further and 
better directions, for their whole proceedings: For (as 
lord Coke obſerveth) abridgements are of good and neceſ- 
ſary uſe to ſerve as tables, but not to ground any opinion, 
much leſs to proceed judicially upon them. Dalt. c. 
173. 
% 12. In 
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Not to tru to 22. In like manner, It is not ſafe for them to truft al- 

— together to the cate and judgment of their clerks, in 
drawiriy warrunts and other inſtruments ; much leſs, to 

the ſtill of pariſh officers in maleing copies of orders, and 

the like : But rather it is adviſable to have good printed 

forms ; undd inſtead of copies to be taken upon verafion, 

to make out duplicates. | 


VI. Their indemmity and protefion 
right execution of thtit office ; 
Fer the omiſſion of it. 


1. A juſtice of the peace is ſtrongly protected by the 
law, in the juſt execution of his office. 

Thus in the firſt place, he is not to be ſlandered or 
report : AM. 11 G. 
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abuſed ; as appears by followi 
Afton and Blagrave. The plaintiff declared, that he was 
a juſtice of the peace, and that upon a colloguium of him 
and the execution of his office, the defendant ſaid, You 
are a __ a villain, and a liar. Aſter verdi& for the 
plaintiff it was moved in arfeſt of judgment, that theſe 
words are not a&tionable. It was urged for the plaintiff; 
There is a great difference between magiſtrates and com- 
mon : Words of the latter muſt affect · them in 
their particular way of dealing; but any thing that tends 
to impeach the credit of the former is actionable: And 
although an idi&ment might not lie for theſe words, as 
1 1 not tending to a breach af the peace, yet never- 
theleſs they are aclianable; for in many caſes words are 
actionable which are not indictable. After conſideration, 
Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 
with liar, and ſpoken of a juſtice of the peace, they did 
import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintiff, 
Str. 617. L. Kaym. 1396. 

Afterwards, T. 15 G. 2. Kent and Poceck. Theſe words 
ſpoken of a juſtice of the peace in the execution of his 
office, and relating thereto, were held actionable, vis. 
Mr. Kent is a rogue; according to the aforeſaid caſe of 
Alten and Blagrave. Str. 1168. 

E. 7 G. K. and Reuel. The defendant was indicted, for 
ſaying of Sir Edward Lawrence a juſtice of the peace, in 
the execution of his office, You are a rogue and a liar. It 
was moved, after verdict for the king, in arreſt of judg- 

| ment, 
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ment, that thoigh the Juſtive might have committed him 
r 


for the contempt, yet the words are not indictalle, fince it 


is not to be preſumed they would provoke the juſtice to a 
breach of the peace, which is the reaſon why indictments 
have been held to lie for words. But by the court, The 


allowing he might be committed, ſhews they were indic- 
table. Ir is true, the juſtice may make himſelf judge and 
puniſh him immediately; but till, if he thinks proper to 


proceed leſs ſummarily by way of inditment, he may. 


The true diſtinction is, that where the words are ſpoken 
in the preſence of the juſtice, there he may commit; 
but where it is behind his back, the party can be only in- 
dicted for a breach of the peace. Judgment for the king, 
Str. 420. | 

T. 14 G. 2. X. and Pocect. An information was moved 
for againſt the defendant, on account of words ſpoken of 
Mr. Kent a juſtice of the peace. And the affidavit tated, 
that in a converſation about, a warrant granted by Mr. 
Kent, the defendant aſked, if Mr. Rent was a ſworn juſtice ; 
and being anſwered, to be ſure he was, elſe he would not 
act, the defendant replied, - | be is a foworn juſtice he is a 
rogue, and a forfworn ew. o this it was objected; that 


the words were not ſpoken to him in the execution of his 


office, but only in relation to what he had formerly done; 
And by the court, There ought to be no information ; it 
is not the ſame inſult and contempr, as if ſpoken to him in 
the execution of his office, which would make it a matter 
indictable. Str. 1157. 


+ Nevertheleſs, according to the diſtinction in the afore- 


faid caſe of Aan and Blagrave, although an information or 


imdiftment might not lie, yet it doth not follow but that 
the words were aclianable; and fo it feemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and 
Pococt, which ſeemeth to have been no other than an ain 
brought for this very ſame offence, after it had been de- 
termined that an information would not lie. : | 

In the next place; he is not puniſhable at the ſuit of 
the party, but only at the ſuit of the king, for what he 
doth as judge, in matters which he hath power by law to 
hear and determine without the concurrence of any other ; 
for regularly no man is liable to an action for what he doth 
as judge: But in cafes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable to 
an action at the ſuit of the party, as well as to an informa- 
tion at the ſuit of the king. 2 Faw. 85. 
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And more explicitly, in the caſe of the ning ggainf 
Young and Pitts, eſquires, juſtices of the peace for Milſſbire, 
which was upon an ihformation moved for againſt the juſ- 
tices, for arbitrarily and unreaſonably refi to grant 
an alehouſe licence; lord Mansfield Ch. J. dec that 
the court of king's bench hath no power or claim to re- 
view the reaſons of juſtices of the peace, upon which they 
form their judgments in granting licences, by way of 
appeal from their judgments, or over-ruling the diſcretion 
in that behalf intruſted to them. But if it clearly ap- 
pears, that the juſtices have been partially, maliciouſly, 
or corruptly influenced in the exerciſe of this diſcretion, 
and have (conſequently) abaſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa- 
tion ; or even, * by action, if the malice be very 
groſs and injurious. If their judgment is wrong, yet their 
heart and intention pure, God forbid that they ſbould be 
puniſhed. And he declared that he ſhould always lean 
towards favouring them; unleſs partiality, corruption, or 
malice ſhall clearly appear. Mr. Juſtice Deniſon alſo ex- 
preſsly allowed the diſcretionary power of the juſtices in 
granting licences, without appeal from their judgments, 
or having their juſt and honeſt reaſons reviewed by any 
body. But yet, an improper and unjuſt exerciſe of their 
diſcretion, he ſaid, ought to be under controul. But it 
muſt be a clear and apparent partiality or wilful miſbeha- 
viour, to induce the court to grant an information : Not 
a mere error in judgment. Mr Juſtice Fofter concurred 
in the ſame general principles. And Mr Juſtice Milnot 
was alſo very explicit, that the ſole diſcretion of granting 
licences is in the juſtices of the diviſion, Which being ſo, 
the rule is invariable, that this court will never interpoſe 
to puniſh a juſtice of the peace for a mere error in 
judgment. Therefore, even ſuppoſing the juſtices in the 

2 ks caſe to have been miſtaken from beginning to end; 
yet there is no ground, from any of the afhdavits, to infer 
any partiality, malice, or corruption. And the court, 
being unanimouſly of 2 that the juſtices had acted 
in this affair with candour and impartiality, diſcharged 
the rule to ſhew cauſe, with coſts. * Burrow, Mansfield. 

6. | 
gr © in the caſe of the King and Cox,” E. 32 G. 2. On 
' ſhewing cauſe why an information ſhould not be granted 
againſt the defendant being a juſtice of the peace, for re- 
fuſing to receive an information againſt a baker for exer- 
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eiſing his trade on a Sunday; the court declared, that they 
would never grant an information againſt a juſtice for a 
mere error in pudgment : But in this caſe they were of 
opinion that the juſtice had ated right in refuſing ; and 
they ordered the rule to be diſcharged, with coſts. 2. 
Mansfield. 785. 

And finally, in the caſe of the King againſt Palmer and 
Baine, eſquires, and others, E. 1 G. 3. Upon —_ 
cauſe why an information ſhould not be granted again 
two juſtices of the peace and others, for a miſdemeanor, 
relating to the conviction of a poacher, and the circum- 
ſtances attending it ; the court thought proper, on conſi- 
deration of the affidavits, to diſcharge the rule, as to all 
the defendants ; with coſts to be paid to the juſtices, but 
without coſts as to the others. And they were, upon this 
occaſion, moſt explicit in their declaration, that even 
where a juſtice acts illegally (which however was not the 
preſent caſe), yet if he has ated honeſtly and candidly, 
without oppreſſion, malice, revenge, or any bad view or 
il intention whatſoever, the court will never puniſh him 
in this extraordinary courſe of an formation ; but leave 
the party complaining to their ordinary legal remedy or 
welle of ken by aclion or by ind Ament, Burrow, 
Mansfield. 1162. | | 
And the juſtice ſhall not be liable to be puniſhed both 
ays, that is, both criminally and civilly ; but before the 
ourt will grant an information, they will require the 
party to relinquiſh his civil action, if any ſuch is com- 
enced. And even in the caſe of an indictment, and 
hough the indictment is actually found, yet the attorney 
eneral, (on application made to him) will grant a nel 
roſequi upon ſuch indictment, if it appear to him that 
he proſecutor is determined to carry on a civil action 


at the ſame time. Burrow, Mansfield. 719. K. and Field- 


ng. 
In the next place, by the 7 J. c. 5. it is enacted, that 


fany action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general iſſue, 
ind give the ſpecial matter in evidence; and if he recovers, 
e ſhall have double coſts. 
And by the 21 J. c. 12. ſuch action ſhall not be laid, 
put in the county where the fact was committed. 


And err the 24 G. 2. c. 44. it is enacted, that 


0 writ ſhall be out againſt, or copy of any proceſs at 

he ſuit of a ſubje& ſhall be ſerved on an juſtice, for an 

ling done by him in the execution of * office; unti 
> . 
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notice in writing ſhall have been given to him, or left at 


his uſual place of abode, by the attorney for the party, one 
month before the ſuing out, or — the ſame ; contain- 
ing the cauſe of action, and indorſed with his name and 
place of abode ; for which he ſhall be intitled to a fee of 
20 s, and no more. /. 1. | 

And unleſs it is proved upon the trial, that ſuch notice 


was given, the juſtice ſhall have a verdict and coſts, 


And the juſtice may at any time, within one month after 
ſuch notice, tender amends to the party complaining, or to 
his attorney ; and if the ſame is not accepted, he may plead 
ſuch tender in bar to the action, together with the plea of 
not guilty, and any other plea with leave of the court; 
and if upon iſſue joined, the jury ſhall find the amends 
tendered to have been ſufficient, they ſhall give a verdict 
for the defendant ; and in ſuch caſe, or if the plaintiff ſhall 
be nonſuit, or diſcontinue, or if judgment be given for the 
defendant upon demurrer, the juſtice ſhall be intitled to 
the like coſts, as if he had pleaded the general iſſue only, 
And if the jury ſhall find that no amends, or not ſufficient, 
were tendered, and alſo againſt the defendant on ſuch 
other plea, they ſhall give a verdict for the plaintiff, and 
ſuch damages, as they ſhall think proper, which he ſhall 

recover with coſts, { 2. 

And if the juſtice ſhall negle to tender amends, or ſhall 
have tendered inſufficient, before the action brought, he 
may, by leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit ; whereupon ſuch pro- 
ceedings and judgment ſhall. be had, as in other actions 
where the defendant is allowed to pay money into court, 


te | 
And no evidence ſhall be permitted to be given by the 
laintiff on trial, of any cauſe of action, except ſuch as 

is contained in the notice, / 5, | 
And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of 2 
juſtice, until demand hath been made, or left at the, uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for fix days after ſuch demand: And 
if after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice, who ſigned the 
warrant, defendant; on producing and proving ſuch 
Warrant 
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warrrant at the trial, the jury ſhall give their verdict for 
the defendant, notwithſtanding any defect of juriſdiction 
in the juſtice. And if ſuch action be brought jointly againſt 
the juſtice and conſtable, on proof of ſuch warrant the 
jury ſhall find for the conſtable : And if the verdict ſhall 
be given againſt the juſtice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed in ſuch manner by the proper 
officer, as to include ſuch coſts as the plaintift is liable to 
pay to ſuch defendant, for whom ſuch verdict ſhall be 
found. / 6. | 

And moreover, no action ſhall be brought againſt.any 
juſtice for any thing done in the execution of his office, 
unleſs commenced within fix months after the act commit- 
ted. / 8. : 


37 


2. On the other hand, it is enaQted likewiſe, by the laſt Their puniſh« 


mentioned ſtatutes, that where the plaintiff in ſuch action 
againſt a juſtice, ſhall obtain a verdict, and ond udge ſhall 
in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was wilfully and 
maliciouſly committed, the plaintiff ſhall have double coſts, 
24 C. 2. c. 44. / 7. 7 * | 

Moreover, if a juſtice will not, on complaint to him 
made, execute his office, or ſhall miſbehave in his office, 
the party grieved may move the court of king's bench for 
an information, and afterwards may apply to the court of 
chancery to put him out of the. commiſſion, Crom. 7. 
2 Ath. 2. 

But the moſt uſual way of compelling them to execute 
their office in any caſe, is by writ of mandamus out of the 
king's bench. | 

And in actions brought againſt the juſtices, (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 


grounded, muſt be produced and proved in court. S 


Caf. V. I. p. 372. Hill and Bateman. 12 G. 

In the caſe of the King and Symonds, E. 9 G. 2. An 
information was moved for againſt the defendant, for 
aſſaulting and beating the mayor of Yarmouth, being a 
juſtice of the peace, in the execution of his office. On 
ſhewing cauſe, the queſtion was, Whether the defendant 
could juſtify, the mayor having ſtruck him firſt. By lord 
Hardwicke chief juſtice : He may juſtify it; for though a 
magiſtrate is protected by the law whilſt he is in the 
execution of his office, yet in this inſtance he bath 
torfeited that protection, by beginning a breach of the 

C 


peace 


Juſtices of the peace, 
peace himſelf. Caſes in the time of lord Hardwicke, 
240. . 
*By the 18 G. 2. c. 20. If any perſon ſhall act as juſtice 


without a qualification of 1001 a year, and without 
making oath at the ſeſſions, as before is mentioned; he 


ſhall forfeit 1001, half to the poor, and half to him that 
ſhall ſue, with full coſts. | 


Other matters relating to the very extenſive office of 
this magiſtrate, may be found under their proper heads, 
in almoſt every title of this book. 


Labourers. See Servants. 
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T\HE land tax hath ſucceeded into the place of the 
ancient fifteenths and ſubſidies : And the land tax 
acts are framed in many reſpects after the manner of the 
ancient ſubſidy acts. . 1 
We meet with the payment of fi/teenths as far back as 
the ſtatute of Magna Charta; in the concluſion of which, 
the parliament grant to the king, for the conceſſions by 
him therein made, 4 fifteenth part of all their moveable 
goods, 
This taxation was originally ſet upon the ſeveral indivi- 
duals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 
tion; which commiſſioners rated every town at the fifteenth 
part of the value thereof at that time, and their taxation 


was recorded in the exchequer : And the inhabitants rated 


themſelves proportionably for their ſeveral parts, to make 
x up 


i 
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up the general ſum upon the whole townſhip. This 
fifteenth amounted in the whole to 29,001. or near there- 


abouts. 
But as the neceſſities of t multiplied, and 
Fewer veakge re warp ͤ ———— 


cient for the occaſions of the public; and thereupon the 
number of fifteenths was augmented to two or three fif- 
teenths, Which ſtill proving defective, another and quite 
different taxation was ſuperadded, namely the ſubſidy ; 
which was an aid to be levied of every ſubject of his 
lands or yo after the rate of 4 s in the pound for 
lands, and 2 

ancient ſubſidy acts, there is firſt a grant of ſo many f, 
tenths, and then the grant of a ſubſidy. P: 

Theſe fifteenths were certain, as hath been ſaid, from the 
time of the eighth of Edward the third; but the fub/idy 
was uncertain, and amounted anciently to about 70,0001 ; 
and a ſubſidy of the clergy at the ſame time (including 
the monaſteries) was 20,0001. In the 8 Eliz. a ſubſidy 
amounted to 120,0001, In the 40 Eliz. it was not above 
78,0001. Afterwards it fell to 70,0001 ; and, by reaſon 
of a looſe and uncertain way of aſlefling the ſame, kept 
continually decreaſing, until the parliament found it ne- 
ceflary to change the method of taxation, and in the time 
of the long parliament certain ſums were fixed upon the 
ſeveral counties ; which courſe of 9 ſtill continues. 
2 Inft. 77. 4 Inft. 33, 34. Hume Hift, of Eng. vol. 5. 
p. 226, 7. El 2 cb. 14. 


The land tax acts are annual, but with little variation. 
The ſubject matter thereof, according to the natural order 
of the buſineſs, diſtributes kf under the following 


s 8d for goods. And accordingly, in the 


39 


40 


Qualification of 
commilioners, 


J. The firſt mecting of the commiſſioners, for iſſuing 

precepts to return aſſeſſors. © 
II. The ſecond meeting: Charge to the aſſeſſors, and 
| therein concerning the mauner of laying, the 


aſſeſſment. 


III. The third meeting Signing the aſſe ment, with 


' warrant to colle. 
TV. Fourth meeting: The appeal. 
V. Collecting. 
VI. Collector Paying to the receiver general. 
VII. Receiver paying into the . 
VIII. Duplicates to be tranſmitted, 
TX. General penalty on officers nat doing their duty. 
By « Funn of officers in doing their 14. 


J. Ti be frf meeting of- the commillonens, for. ſuing 
mage to return afſe Lors, ? 


1. No perfon ſhall be capable to act as * in 


any county or riding at large (the counties of Merioweth, 


Cardigan, Carmarthen, Glamorgan, Montgomery, Pembroke, 
and Monmouth excepted) unleſs ke be ſeifed of Tands, tene- 
ments, or hereditaments, being freehold, copyhold, or 
leaſchold, over and above all ground rents, incumbrances 
and other reſervations, payable out of or in reſpect of ſuch 


leaſehold eſtates, which were taxed or did pay, in the year 


next before, in the ſame county or riding, for the value of 
1001 a year of his own eſtate. 

But this ſhall not extend to commiſſioners being inhabi- 
tants of cities, boroughs, towns corporate, or cinque ports, 
or the inns of court or chancery, 

And no attorney or ſolicitor, or perſon practiſing as ſuch, 
ſhall act as commiſſioner, without having 100 1 a year as 
above. Nor ſhall any receiver general, or collector of any 
aid granted to his majeſty, a& as commiſſioner, 

And if any commiſſioner diſabled ſhall preſume to act, 
he ſhall forfeit 50 1 to him who ſhall ſue (in fix months, 
5 G. 2 c. 21.) ö 


And 
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And if there is not a ſufficient number of qualified com- 
miſſioners within any city or place for which commiſſioners 
are particularly appointed, the commiſſioners of the county 


may act therein. 


2. And no commiſfioner ſhall act, until he hath taken To take the 
the oaths of allegiance, ſupremacy, and abjuration, which abs. 
ſhall be adminiſtred to him by two or more commitkioners, 
on pain of 2001 to the king. | 

3. And they ſhall meet at the moſt uſual and common Tire nd place 
places of meeting, on or before April 30. Eg 

4. At which firſt meeting, they may ſubdivide them- gypgniding. 
ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall not 
thereby reſtrain any commiſſioners from acting in any other 
part of the county. * A101 | | 

And thall ſet down in writing, who, and what number 
of the commiſſioners ſhall act in each diviſion, and ſhall 
deliver a copy thereof to the receiver general. | 

5. Which receiver general ſhall be appointed by the Receiver general, 
king, or in purſuance of his directions; and ſhall have a *. 
ſalary allowed to him by the lords of the treaſury, not ex- 
ceeding 2d a pound. 

And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment. | 

And the receiver general ſhall give notice under his hand 
and ſeal of his appointing a deputy (which appointment 
ſhall be alſo under hand and ſeal) to two or more commiſ- 
fioners, in ten days after the firſt meeting, and in ten days 
after the death or removal of a deputy. 

6. And the ſaid commiſſioners, at ſuch firſt meeting, Commiſioners 
ſhall ſet down in writing the ſums to be charged on each to {et down oy 
diviſion, in proportion to the ſums which were atleſſed s. 
thereon by the land tax act, in the fourth year of the 
wn of W. & M. | 

ote : There is ſaid to have been a hearing on Feb. 10. 
1746, before the barons of the exchequer, upon the que- 
ſtion, whether the commiſſioners of the land tax, at their 
general meeting for the city and liberty of J/:/tminfter, 
have power to alter the gquota's in their ſeveral pariſhes, 
which was continued next day, and that the barons de- 
clared they could not depart from the 4 V. M. and the 
parliament only could redreſs the aggrieved pariſhes, 

But where the proportion upon any diviſion ſhall ex- 
ceed 48 in the pound, by reaſon of the eſtates of papifts 


and 
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and nonjurors having been charged double within ſuch 
diviſion, in the 4 . & M. — raiſed in that year 
on diviſion governing the proportions at preſent) and 
the ſaid eſtates are not now liable to pay double, by rea- 
ſon of their being in the hands of perſons who have taken 
the oaths; in ſuch caſe, two or more commiſſioners may 
certify the ſame to the barons of the exchequer, who may 
order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 4s in the pound upon 
the eſtates therein. 

7. Alſo, at ſuch firſt meeting, two or more commiſ- 
ſioners ſhall direct their ſeveral or joint precepts (A) to 
ſuch inhabitants, high conſtables, petty conſtables, bai- 
liffs and other officers and miniſters, and ſuch number 
of them as they ſhall think moſt convenient, to be pre- 
ſentors and ors, requiring them to appear before the 
faid commiſſioners, at ſuch time and place, not exceed- 


' They ſhall alſo appoint afſefſors and collectors in pri- 


vileged and extraparochial places. 
But no perſon in a city, borough, or town corporate, 


mall be compelled to be an or collector out of 


. Aſſeſſor not ap- 
pearing. | 


Charge to the 
or 


Aſſeſſment on 


the limits thereof. 


II. The ſecond meeting: Charge to the aſſeſſors, and 
| therein concerning the manner of laying the 


aſſeſſment. 


1. Aſſeſſor not appearing, without lawful excuſe to be 
made out on the oath of two witneſſes; or appearing, and 
refuſing to ſerve, ſhall forfeit to the king, not more than 
51, norleſs than 40s. 

2. The commiſſioners ſhall openly read, or cauſe to be 
read to the aſſeſſors, the ſeveral rates, duties, and charges, 
and openly declare the effect of their charge unto them, and 
how and in what manner they ought to make their aſ- 
ſeſſments, and how to proceed in the execution of the 
act, . 
Which ſhall be in the manner following; that is to ſay, 
3. Towards raiſing the ſums required, the charge upon 


perſonal eſtate?. perſonal eſtates ſhall be thus: viz. All perſons having an 
eſtate in goods, wares, merchandizes, or other chattels, or 
perſonal eſtate whatſoever, within Great Britain or with- 
out, belonging to or in-truſt for them, ſhall pay 4s in the 


pound, 
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pound, according to the true yearly value thereof; that is 
to ſay, for every 1001 of ſuch ready money and debts, 
and for every 190] worth of goods, 208 and after that 
rate for every greater or lefler quantity. Excepting and 
deducting thereout ſuch ſums as they bona fide owe, and 
ſuch debts as the commiſſioners ſhall judge deſperate ; and 
except ſtock upon lands and houſhold ſtuff, and debts and 
loans ing from his majeſty. | 

Every perſon having any publick ge or employment 
and their ſubſtitutes ſhall pay 48 for every 20s of their 
ſalaries. Except military officers in the army or navy. 

Every perſon having an anmity or penſion out of the ex- 
chequer, -or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 4s for every 
20s 3 except ſalaries charged upon lands which pay to 
the full, and except annuities eſpecially exempted by act 
of parliament. And except annuities paid to ſuperannuated 
commiſſion or warrant ſea officers, or to the widows of ſea 
officers ſlain in the ſervice of the crown. And except 

lent, or advanced to the government, on the ſecu- 

rity of the at. And except turnpike tolls, and the fala- 
ries of turnpike officers. 
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4. The charge upon real eſtates ſhall be as follows :— On real eme, 


That the entire ſum may be raiſed, all manors, meſſuages, 
lands and tenements ; all quarries, mines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works; ſalt ſprings, and ſalt 
works; all allom mines and works; all parks, chaſes, 
warrens, woods, underwoods, coppices; all fiſhings, 
tithes, tolls, annuities, and all other yearly profits; and 
all hereditaments whatſoever---ſhall be charged with as 
much equality and indifference as poſſible, by a pound 


rate, to make up the ſeveral ſums charged by the act on 


each county or place, 


5. Where manors, meſſuages, lands, tenements, tithes, Rent charged, 


and hereditaments are incumbered with rent charges, an- 


nuities, fee-farm rents, rent ſervice or other rents there- 


upon reſerved or charged, the owners thereof may detain 
out of the payment of the ſame, a proportionable ſhare of 
the land tax ; provided that ſuch rent or annual payment 
amount to 208 a year or more. 


6. Receivers of fee- farm rents, or other chief rents due p. fum rents 
to the king, or to any perſon claiming by grant or purchaſe of the crown. 


from him (by which are meant ſuch fee-tarm rents only, 
as are anſwerable to the king, or have been purchaſed from 


the crown by virtue of the ſtatutes of 22 C. 2. c. 6, and 
| 22 
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22 & 23 C. 2. c. 24. orone of them, and which before 
March 25, 1693, were not payable to any college, hoſ- 
pital, reader in the univerſities, or other perſon exempted } 
ſhall allow 4s for every pound of the ſaid rents, and ſo 
proportionably for any greater ſum than 10s, to the part 
paying the ſame; on pain of 201 to the party il, 
with full coſts. Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 
of which ſuch purchaſed fee-farm rent iſſues, 

7. But nothing hercin ſhall charge any college or hall 
in Oxford or Cambridge, or the colleges of Windſor, Eaton, 
Winton, or W:/tminfler, or the corporation of the governors 
of the charity for the relief of the poor widows and chil- 
dren of clergymen, or the college of Bromley, or any hoſ- 
pital for or in reſpect of the ſites of the ſaid colleges, halls, 
or hoſpitals, or any of the buildings within the walls or li- 
mits of the ſame : Or any maſter, fellow, or ſcholar, or 
exhibitioner of any ſuch college or hall, or any reader, of- 
ficer, or maſter of the ſaid univerſities, colleges, or halls, 
or any maſters or uſhers of any ſchools ; for or in reſpect 
of any ſtipends, wages, rents, profits, or exhibitions what- 
ſcever, ariſing or growing due to them in reſpect of the 
faid ſeveral places or employments : Or any of the lands 
which before March 25, 1693, did belong to the fites of 
any college or hall, or to Chriſt's hoſpital, St. Bartholomew, 
Bridewell, St. Thomas, and Bethlehem hoſpitals in London 
and Southwark ; or any other hoſpitals or alms-houſes, in 
reſpect of any rents, or revenues, which before March 
25, 1693, were payable to them, being to be received 
and diſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms-houſes only. 

But this ſhall not diſcharge any tenants of any houſes or 
lands belonging to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to pay and diſcharge all rates, taxes, and 
impoſitions. 

In general, all ſuch lands, revenues, or rents belong- 
ing to any hoſpital or alins-houſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4 V. & M. ſhal! 
be liable; and no other lands, revenues, or rents, then be 
longing to any hoſpital or alms-houſe, or ſettled to any 
charitable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 

And if there ſhall be any queſtion, how far any lands 
or tenements, belonging to any hoſpital or alms-houſe. 
not exempted by name, ſhall be liable, the ſame ſhall be 
finally determined at the appeal. 

[But 
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But lands given to charities ſince the 4 V. & A. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
ſions being now charged as they were in that year, if any 
lands, not then exempted, ſhould now by being appro- 
priated to charities or otherwiſe become exempred, this 
would Jay a greater burden upon all the reſt, But chari- 
ties then exempted do lay no greater burden upon the reſt 
now, becauſe they were not charged in the general ſum 
upon the diviſion at that time. And ſuch charities were 
exempted all along in the ſubſidy acts before.] | 
8. No poor perion ſhall be charged with, or liable to the poor exempted. 
pound rate, whoſe lands, tenements, or hereditaments are 
not of the full yearly value of 20s in the whole. 
The commiſſioners ſhall aſſeſs the aſſeſſors. Who ſhall aſſcſs 
10. And all places, conſtablewicks, diviſions, and al- b. afleffors. 
lotments, ſhall be aſſeſſed in ſuch county, hundred, rape, — — 
wapentake, conſtablewick, diviſion, place, or allotment, ſons ſhall be aſ- 
as they have been uſually aſſeſſed in. ons 
Every perſon, whether he hath a certain place of reſi- 
dence or not, ſhall be rated for his perſonal eſtate, at the 
place where he is reſident at the time of the execution of 
the at: And if he is out of the realm at the time of the 
afleſiraent, he ſhall be rated at the place where he was 
laſt abiding in the realm. 
H. 7 G. Purrett and Weeks. At Taunton aſſizes, before 
Price, baron of the exchequer. The plaintiff was an ex- 
ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
pariſh that extended into Somerſetſbire. And the commiſ- 
ſioners of that county, apprehending they had a concur- 
rent power with the commiſſioners of Devon, to tax him 
for his ſalary, on account that he executed his office in 
their county, they tax him accordingly, and for want of 
ponds diſtrain. For which, treſpaſs was brought; and 
ruled, that it well lay ; for though he rides about to the 
publick houſes in that county, yet he muſt be ſaid to keep 
his office in the town where ha [;ves and hath his books, 
and there he was only taxable, Str. 417. 
And every houſholder ſhall, on demand of the aſſeſſors, 
give an account of the names and qualities of ſuch perſons 
as ſhall ſojourn and lodge in their houſes ; on pain of 51, to 
be recovered as the other penalties. 
In a city or town corporate, perſons having their houſe in 
one pariſh or ward, and goods in another, ſhall be aſſeſſed 
for the whole where they inhabit, 5 
ut 
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But if a perſon hath goods in any other county than where 
he is reſident, or had his laſt refidence ; he may be aſſeſſed 
for ſuch goods in the county where they are. 8 

Members of parliament ſhall be aſſeſſed for their perſonal 
eftate, at their manſion houfes, or places where they moſt 
ufually reſide during the interval of parliament. 

Offers ſhall pay for the profits of their offices or em- 
ployments, where the office is executed ; and not where 
the ſalary is payable : But all other penſions, ſtipends, and 
annuities (not charged upon lands) ſhall be alleſſed where 
N are payable. 

ficers in the receipt of the exchequer, and other pub- 
liek offices, ſhall, on requeſt of the aſſeſſors, deliver gratis 


true liſts or accounts of all penſions, annuities, ſtipends, 


or other annual payments, and all fees, ſalaries, and other 
allowances ; and if the tax thereupon fhall not be after- 
wards paid, it ſhall be ftopped in ſuch offices, and an 
account thereof ſhall be given to the collectors. 

And deputies in office ſhall pay for their principals. 

[By the 32 G. 2. c. 33. relating to the duty upon offices, 
it is provided, that in all future aſſeſſments to the land 
tax, ſuch officers ſhall not be aſſeſſed at an higher rate to 
the land tax, than they were in the year 1758. ] 

If a perſon, having two places of reſidence or otherwiſe, 
ſhall be doubly charged for any perſonal eſtate, office, or 
otherwiſe; then on certificate of two commiſſioners for 
the place of his laſt perſonal reſidence, under hand and 
ſeal, of the ſum charged upon him there, and on oath 
made of ſuch certificate before a juſtice of the place where 


the certificate ſhall be made, the perſon ſo doubly charged 


ſhall be diſcharged elſewhere. | 

If any perſon who ought to be taxed for his perſonal 
eſtate, wall, by changing his place of reſidence, or by 
any other fraud or covin efcape from the taxation, and 
the fame be proved before two commiſſioners or one ju- 
ſtice where ſuch perſon reſideth, within one year after 
ſuch tax made, he ſhall pay treble, to be levied on his 
lands and goods, on certificate thereof made into the ex- 
chequer by ſuch juſtice or commiſſioners, | 


Every perſon ſhall be aſſeſſed for lands where they lie, 


and not elfewhere. 

And ſuch tax ſhall be paid by the tenant, who ſhall 
deduct it out of his rent: and if any difference ſhall ariſe 
between landlord and tenant, the commiſſioners, or two 


of them, ſhall ſettle the ſame, 
| But 
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But contracts between landlord and tenant, or other 
perſons, about paying taxes ſhall not be avoided thereby. 

11. The tax on foreign miniſters houſes ſhall be paid Foreign mini- 
by the landlord. ters. | 
12. Every papiſt, or reputed papiſt, being 18 years of Papiſts and non- 

„and upwards, who ſhall not have taken the oaths Joos. 
of allegiance and ſupremacy, 1 V. c. 8. ſhall pay double; 
unleſs he take the ſaid oaths, before two commiſſioners 
in ten days after the firſt meeting. | 

Alſo every perſon (whether papiſt or not) being 18 
years old and upwards, and not having taken the ſaid 
oaths, and upon ſummons under hand and ſeal of two 
commiſſioners, refuſing to take them, or neglecting to 
appear, ſhall pay double in like manner. 

But quakers refuſing to take the oaths, ſhall not pay 
double, if they ſball make and ſubſcribe the declaration 
of fidelity in the act of 1 . c. 18. 

13. And at and after the charge given, the commiſſion- Appointinga | 
ers ſhall take care, that warrants be iſſued forth, and di- ir aeg. 
rected to two at leaſt of the moſt able and ſufficient inha- 
ditants, appointing and requiring them to be aſſeſſors (B); 
and ſhall alſo therein appoint a day and place for the ſaid 
aſſeſſors to appear before them, and to bring in their 
aſſeſſments in writing. 


III. The third meeting : Signing the aſſeſſment, with 
| warrant to colle. 


1. The aſſeſſor, after he is appointed, neglecting or re- Penalty on the 
fuſing to ferve, or not appearing at ſuch third meeting, r 
without lawful excuſe, to be proved on oath of two wit- 
neſſes, or not performing his duty, ſhall forfeit to the 
king any ſum not exceeding 401, to be levied as the rates, 
and Charged to the receiver general, _ 

2. At ſuch third meeting, the aſſeſſors ſhall deliver two —— 
duplicates of the aſſeſſment in writing, ſigned by them, 
to the commiſſioners. 

3. And ſhall then alſo return the names of two or more 3 
able and ſufficient perſons, living within the places where 
they ſhall be chargeable reſpectively, to be collectors; for 
whom the pariſh or place ſhall be anſwerable. 

4. Then three or more commiſſioners ſhall ſign an 
ſeal two duplicates of the aſſeſſments, and deliyer one o 
them to the collectors (whom they ſhall nominate and 
Woot) with warrant to the ſaid collector to collect the 


(C) 
5. And 


d Signing the du- 
f plicates. 


: 

| 
: 
; 
; 
' 

' 
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Moen the F. And they ſhall at the ſame time give notice to the 
* ” collectors, at what time and place appeals may be heard 
| and determined: which ſhall be at leaſt 30 days from the 
time of ſigning and ſealing and delivering the duplicate to 
the collectors. | | Gn Sd had 


* Fourth meeting : The appeal. . 


Notice of the ap- 1+ Every collector ſhall, within ten days after the re- 
pea! day to be ceipt of the duplicates, cauſe publick notice to be given 
88 the in every pariſh church or chapel within his diſtrict, im- 
mediately after divine ſervice on the Lord's day, (if any 

ſuch divine ſervice ſhall be performed therein within that 

time) of the time and place ſo appointed by the commiſ- 

fioners ſor hearing and determining appeals: And hall 

alſo, on the ſame day, cauſe the like notices to be fixed 

27 in writing on the door of ſuch church or chapel. | 
Collector ſhall 2. And the collector ſhall permit the duplicates to be 


wa bord gf inſpected, at all ſeaſonable times of the day, without fee. 


ſpefted 3. Every perſon intending to appeal, ſhall give notice 
AppeNant to give thereof in writing to one or more aſſeſſors, that they may 


nonee 16 wills: attend, if they think fit, to juſtify the aſſeſſment. 
4. And in caſe of any controverſy in apportioning the 
Commiſſioner aſſeſſments, which concerns any commiſſioner, ſuch com- 
imereſied to miſſioner concerned therein in his own right, or in right 
—— any other for whom he ſhall act as ſteward, agent, 
attorney, or ſolicitor, ſhall have no voice, but ſhall with- 
draw until it be determined; on pain of any ſum not ex- 
ceeding 201, to be levied and paid as the other fines. 
— of 5+ where it appears by proof upon oath, that lands 
overcharge, are overcharged by the pound rate, the commiſſioners at 
the appeal may make abatement, and cauſe the ſum abated 
to be reaſſeſſed upon the whole hundred, lathe, wapen- 
take, or other diviſion where the overcharges happen, al- 
though the pound rate of 45 in the pound be thereby ex- 
ceeded ; or upon any perſon therein undercharged ; fo that 
the whole ſum charged on ſuch diviſion be fully anſwered. 


6. And appeals once heard and determined on the ap- 


2 2 peal day ſhall be final, without any farther appeal upon 
any pretence whatſoever ; and without further trouble or 
ſuit in law, either in the king's bench or any other court. 


7. Colleling, 


1. The collectors ſhall make demand of the parties 
Vomand, themſelves if they can be found, or elſe at the place of 
their laſt abode, or upon the premiſſes charged. 


2, And 


—_ .—_ — a a alk ae. as 


FP ap = aA ww i= &c 
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2. And if any perſon ſhall fefuſe or neglect to pay to Diſtreſs, 


the col lector on demand, he may levy the ſame by diftreſs 
and ſale of the goods of the perſon ſo neglecting or re- 
fuſing : | 

And where any refuſal, neglect, or refiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) 
break open in-the day time any houſe, and by warrant of 
two commiſſioners any cheſt, trunk, box, or other thing; 
where any ſuch s are: | 

Or he may diftrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken, may keep 
for four days, at the charges of the owner; and if not 
paid in four days, then the diftreſs ſhall be appraiſed by 
two inhabitants or other ſufficient perſons, and ſold by 
the collector, returning the overplus immediately (if any 
be) over and above the tax, and charge of taking and 
keeping the diſtreſs. 

And if any difference ſhall ariſe upon taking the diſtreſs, 
the ſame ſhall be determined and ended by two commiſ- 
ſioners. 

In the caſe of the India Company and Skinner, T. 7 N. 
The defendant pleaded the general iſſue; and upon evi- 
dence it was objected, that the warrant was to break open 
in caſe of oppoſition ; and this warrant was granted be- 
fore any default; which ought not to be, no more than a 
watrant to diftrain for poor rates before demand made; 
for the firſt ought to be only a confirmation of the aſſeſſ- 
ment, and afterwards upon refuſal a new warrant is to be 
made for diflreſs. And Holt Ch. J. ſaid, that ſtrictly it 
was ſo; but the practice having been, in this caſe of taxes, 
to grant ſuch a conditional warrant to diſtrain, communis 
error facit jus. Caſes of S. 250. 

However it is ſafer not to leave the non- feaſance of the 
party to the judgment of the officers ; but firſt to iſſue 
watrarits empowering them to collect, as the act directeth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. | 


3. If any perſon ſhall refuſe or neglect to pay for ten Commitment for 
days after demand, or ſhall convey his goods ſo that di- want of di 


ſtreſs cannot be made, he ſhall be committed (unleſs he is 
a peer) by warrant of two commiſſioners to the common 
gaol, until payment of the money aſſeſſed, and of the 
charges for bringing in the ſame, 


4. Arrears may be levied by the preſent commiſſioners, Levyiogarreare. 


in the ſame manner as the preſent tax. 


Tax on wood- 
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And where lands or houſes are unoccupied, and no 
diſtreſs can be found thereon, the collectors for the time 
being may diſtrain at any time aſter ; and ſhall diſtribute 
the money to thoſe who contributed to make it up. 

5. Where woodlands are aſſeſſed, and no diſtreſs can 
lande how to be be had, the collector or conſtable by warrant of two com- 
levied. miſſioners, at ſeaſonable times of the year, may cut and 

ſell wood (except timber trees) to pay the tax. 
3 6. If the tax upon any tithes, tolls, profit of markets, 
tolls and other fairs or fiſheries, or any other annual profits, not diſtrain- 
annvel profits, able, ſhall not be paid in fix days after demand, the col- 
bow to be leviec Ie ctor, conſtable, or other officer, by warrant of two com- 
miitoners, may ſeize and fell ſo much thereof, whereſoever 
found, as ſhall be ſufficient to pay the tax and charges 
occaſioned by non-payment, ME 


VI. Collector paying to the receiver general. 


Coll Aer to pay , I. The collector ſhall pay the money received, to the 
io the receiver. receiver general or his deputy, quarterly; on or before 
| June 24, Sept. 29, Dec. 25, and March 25, at ſuch time 
and place as two commiliioners thall appoint ; - fo as the 
whole ſums due be anſwered by the reſpective quarterly 
pay days; and fo as the collector ſhal} not be obliged to 
travel above ten miles fram his uſual place of abode. 
Receiver ne- 2. And if the receiver general ſhall wilfully negle& to 
g\eting to at- attend at the time and place appointed, he ſhall forfeit 
g's 1001; half to the king, and half to him who ſhall ſue. 
Receiver to gie 3. The receiver general, or his deputy, ſhall give a re- 
. ceipt gratis. 6 3 
Receiver t2 deli- 4. And at every time and place appointed by the com- 
ver liſts ot money miſſioners for the collectors to pay the money to the 


received, receiver general, he ſhall deliver a liſt of the money re- 


ceived by him, to ſuch perſon as two or more commiſ- 
fioners ſhall under their hands appoint ; on pain of for- 
fejting a ſum not exceeding 201, to be paid into the ex- 
chequer, as the fines on aſleſſors and collectors. 
Coll-Qor to have 5+ And the collectors ſhall have 3 d in the pound, for 
34 a pound, collecting aud giving receipts, which they may detain out 
of the laſt payment. | | 
Coileftor ma- 6. It the collector ſhall keep in his hands any part of 
king default. the money by him collected, longer than the time limited, 
or {hall pay any part of it to any other perſon than to the 
receiver general, or his deputy, be ſhall forfeit 40 1. 
And it any collector ſhall refuſe or negle& to pay any 
- ſum by him received, or ſhall,Jetain in his hands any mo- 
| LH N 13. 5 Be} 


- 


. 
- 


. — 


LTaand tar. 

ney by him received, and not pay the ſame as the act di- 
rects, two commiſſioners may impriſon him, or may ſeize 
his eſtate as well freehold as copyhold, and all other eſtates 
both real and perſonal, to him beloagin „or which ſhall 
come to his heirs, executors, or adminiſtrators, Which 
ſaid commiſſioners may appoint a general meeting of the 
commiſſioners, and ſhall give public notice thereof at 
leaſt ſix days before : And the commiſſioners at ſuch ge- 
neral meeting may fell ſuch eſtates, or any part thereof, 
for payment. 

And the commiſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their on uſe, and cauſe them to pay the ſame, 
to make up the deficiency if there is any in that place; 
and if there is no deficiency, then to diſcharge ſo much of 
the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall neglect or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize 
and ſell his eftate for payment. 

And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for n.aking and keeping, or 


otherwiſe relating to the diſtreſs, as two commiſſioners, - 


who ordered the diſtreſs ſhall judge reaſonable. 
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7. And in caſe of failure in payment, the receiver ge- Receiver to cer- 
neral ſhall certify the ſame into the exchequer; and the *ify defaulu. 


place or perſons neglecting ſhall be liable to proceſs. 


8. If the full proportion upon any diviſion ſhall not be Deficiency to be 
fully aſſeſſed, levied and paid; or if any ſhare thereof reaſſeſſed. 


ſhall be aſſeſſed upon any perſon not able to pay, or upon 
any empty or void houſe or land, where it cannot be col- 
lected or levied ; or, if through wilfulneſs, neglect, miſ- 
take, or accident, the aſſeſſment ſhall not be paid to the 
receiver general or his deputy : the ſame ſhall be reaſſeſſed 
upon ſuch diviſion, 


9. If the receiver general ſhall return any perſons in p.ceiver falſely 
arrear who have paid, he ſhall forfeit treble damages to returning a- 


the party, and double the ſum unjuſtly certified, to the“ 


king, 

And no receiver ſhall return any place in arrear, after 
three years ; but the ſame ſhall be a debt on him and his 
ſecurities, | 


VII, Receiver paying into the exchequer. 


1. No receiver general, or any of his agents, ſhall Receiver robbed. 
maintain an action againſt the hundred, on account of 
1 being 
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being robbed in carrying the money; unleſs they be tage- 
ther i company, — in number dies at the lead. * 
2. And the receiver general, within 20 days after re- 
ceipt, ſhall pay the money into the exchequer. 
Which if he ſhall pay otherwiſe than into the exche- 
quer, or not within the time limited; he fhall forfeit 5001, 
to him who ſhall ſue. | ; ws 


VIII. Duplicates to be tranſmitted. 


N 1. The commiſſioners on or before Aug. 8, or in 20 
— 2 days after (all appeals being firſt 3 ſhall cauſe to 
the 1 be delivered to the receiver general or his deputy a ſche- 
— dule or duplicate in parchment under their hands and ſeals, 
containing the whole ſum aſſeſſed upon each pariſh or 
place; and ſhall tranſmit a like ſchedule or duplicate into 
the king's remembrancer's office in the exchequer; for 
which the remembrancer, or his deputy, ſhall give a re- 
ceipt gratis, on pain of 101. Ne | 
And in the ſchedules to be tranſmitted into the king's 
remembrancer's office, the commiſſioners ſhall diſtinguiſh 
and ſet down the groſs ſum charged in any diviſion for 
double taxes, that it may be known how much the double | 
taxes amount to in ſuch diviſion. 
To the clerk of 2. And by the 18 G. 2. c. 18. which requires that no 
the peace, perſort ſhall vote in the election of a knight of a ſhire, 
for any lands which have not been aſſeſſed to the land 
tax for 12 calendar months next before, it is enacted, 
That the commiſſioners or 3 of them ſhall ſign and ſeal 
a duplicate of the copies of the aſſeſſments to be delivered 


Paying into the 
exchequer, 


to them by the aſſeſlors, after all appeals determined, and 20 
cauſe the ſame to be delivered to the clerk of the peace, 
to be kept amongſt the records, and inſpected by any ti 
perſon without fee. | ce 

Commiſioners . All which being done, the commiſſioners clerks, for 

pag ages have their trouble in writing the affeſſments, duplicates, and 

on + in the copies, and all warrants, orders, and inſtructions relating ta 
thereunto, ſhall have 14d. in the pound, to be paid by the fa 
receiver general, according to the warrant of two commil- to 
ſioners. | | tri 


And on the death or removal of the commiſſioners clerks, 

into whoſe cuſtody the duplicates of the ſeveral books dl 
aſſeſſments, minute books, and other books and papers re- 
lating to the land tax have been delivered; ſuch clerks fe 
removed, or the executors or adminiſtrators of ſuch clerk 
dying, ſhall within one calendar month after notice in wri- 
Dos | tin, 


—— 
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ting ſigned by 3 or more commiſſioners, or a true copy 
thereof given or left at the uſual place of abode of ſuch 
perſon or perſons,” deliver up all ſuch books and papers to 
ſuch perſon as the ſaid commiſſioners ſhall by ſuch notice 
appoint : on pain * I, with full coſts; half to the re- 
ceiver general in aid of the land tax, and half to him 
who ſhall ſue. ö 


IX. General penalty on officers not doing their duty. 


1. If any aſſeſſor, collector, or other perſon, ſhall wil- General penalty. 
fully negle& or refuſe to perform his duty, or ſhall be 
guilty of fraud or abuſe, three or more commiſſioners 
may ne him, not exceeding 401; which ſhall not be ta- 
ken off, but by a majority of the commiſſioners who 
impoſed it. To be levied by warrant of the ſaid commiſ- 
ſioners, by diſtreſs and ſale; in default of diſtreſs (if not 
a peer) to be committed to priſon by two commiſſioners 
till payment. | | 
2. And all fines ſhall be paid to the receiver general, To be paid to 
and paid by him into the exchequer, and ſhall be inſerted be recever ge- 
in the duplicates to be tranſmitted into the office of the 
king's remembrancer. 


Other penalties are annexed to the ſeveral offences. 
X. Indemnity of officers in dving their duty. 


1. No commiſſioner, aſſeſſor, or collector, ſhall be Officers liableſto 
_— to any other penalties than thoſe inflicted by the nh wu yn 
2. And perſons ſued for any thing done in the execu- Treble cots, 
2 hereof, may plead the general iſſue, and have treble 

colts, 


Nite ; The buſineſs of the commiſſioners of the land 
tax, in relation to the duties upon the perquiſites of of- 
fices, is treated of under the title Office; and in relation 
to the duties upon houſes and windows, the ſame is 
treated oi under the title VMindatos. 
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A. Precept to the high conſtable to return aſſeſſors, 


To John Bowneſs, ackenan; high con. 
Weſtmorland. ſtable of the Eaſt Ward within the faid 
county, TSR 


E the commiſſioners of the land tax, for the ſaid county, 


whoſe names are hereunto ſet, and ſeals affixed, di 


hereby require you forthwith upon the receipt hereof, to iſſue 


out your warrants to all the petty conſtables within your ſaid 
ward, in the form or to the effect here under following ; that 
is to ſay, ; | 


ER Wand. ] To the conflable of 


B'. virtue of a precept from the commiſſioners of the land 
tax for the "quay county to me directed, you are hereby 
required forthwith to give notice to the laſt collectors of the 
faid duty within your conſtablewick, that they and every of 
them do perſonally appear 5 pb the ſaid commiſſioners ai 
in in the ſaid county, on 17 * — 

day of————— at the hour of — in the forenoon of the 
ſame day, in order to be appointed aſſeſſors of the ſaid duty 
for this preſent year, and at the ſame time to receive their 
charge, how and in what manner to make their aſſeſſments, 
and otherwiſe how to proceed in the execution of their ſaid 
office. And be you then there, to certify what you Hall have 
done in the execution hereof. Herein fail you not. Gruen un- 
der my hand the day f in the year of our Lord 
John Bownels, high conſtable. 

And this you the ſaid high conjtable are in nowiſe to omit, 

on the peril that ſhall enſue theresf. Given under our hands 
and ſeals the day of —— in the year of our Lorl—— 


B. Appointment of aſſeſſors of the land tax, with 
their charge. | 


Weſtmorland. * virtue of an aft for granting an aid to 


his maje/ly by @ land tax, at four fhil- 

lings in the pound, for the ſervice of this preſent year, We the 

commiſſioners of the ſaid duty for the county aforeſaid do hereby 

nominate and appoint to be aſſeſſors of the ſaid duty, 

within the townſhip of in the county aforeſaid. And 

we do hereby require you the ſaid gfſefſors, to make your aſſeſſ- 
k : | 


ment 


a * ms. Ya: a 
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ment for the ſame, according to the proportions of the laſt ae 
mens for hs 


your ſaid aſſeſſment you are to make out two duplicates in turi- 
ting, and fign the ſame with your names; and the ſame, to- 


gether with the names of twa or more able and ſufficient inha- 


in 


bitants to be collectors, you are ts deliver unto us ut 
—— in the county afereſaid, on the day e 
at the hour of ————in the forenom of the ſame day. And 
you are ts give notice to the ſaid perſons to be by ywu returned 
for colleftars, that they alſo do appear at the ſame time and 
place, to receive their appointment and charge. Given under 
our hats and ſeals, the day of —— in the year 
of our Lord —— 


C. Appointment and charge of the collectors of the 
land tax, with warrant to collect. 


Weſtmorland. \ \ 7 E the commiſſioners of the land tax for 

the ſaid county, whoſe names are here- 
unto ſet, and ſeals affixed, do hereby nominate ad appaint 
to be collectors of the land tax for the townſhip of 
— in the ſaid county for this preſent year ; and do hereby 
empower them to demand, collect, and receive the ſame. And 
you the ſaid collectors are hereby required, it hin ten days 
aſter your receipt heren, 15 an publick natice ta be given in 
the church or chapel immediately after divine ſervice on the 
Lord's day, and to cauſe the like notice in writing to be affixed 
on the dior of ſuch church or chapel, that all appeals againſt 
the aſſeſſment fer the ſame, will be finally heard and deter- 
mined by. the ſaid commiſſimers, at in in the ſaid 
caunty, en the —— day of now next enſuing. And if 
after the time of ſuch determination, any perſon ſhall refuſe or 
negleft to pay the ſame upon demand, you are hereby required 
forthwith ta give notice unto us thercof, that ſuch further pro- 
ceedings may be had therein, as to the law doth appertain. And 
the ſame, when collected, you are hereby required to pay unto 
the receiver general or his deputy, at the times and places here- 
after fellnuing; that is to ſay, —dedutting out of the laſt pay- 
ment thereof 3d for every pound by you collefted, far your 
trouble in coliefting and giving receipts. Given under cur hands 


and ſeals, the —— day of in the year of our Lord —— 


d duty within your ſaid townſhip. Aud of 
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D. Form of the duplicates to be tranſmitted to the 
receiyer general, and into the exchequer. 


Weſtmorland, SC HED UL E, containing. the whole 

b ſum aſſeſſed upon each pariſh or place, 
within the Eaſt Ward of the ſaid county, for and towards an 
aid granted to his majeſly by a land. tax to be raiſed in Great 
Britain, for the ſervice of the year one thouſand: ſeven. hundred 
and ſeventy five, and alſo the chriſtian names and n of the. 
reſpectiue aſſeſſors and cellectors; made by us wheſe names are 


hereunto ſet and ſeals affixed, commiſſioners of the land tax for the 


ſaid county, this. day e in the year aforeſaid. 
| &::- #4: 
Orton — — — 32 17 4 
A. B. | 
Collefors FE: H. 
Raiſbeck — — 14 
Aſſeſſors 2 > 
Colledtors f P. Q 


1 ARCENY comes from latrecinium, Asper 3: and 
JL by contraction, or rather abuſe, larceny. 3 Inſt, 107. 


J Of grand larceny in general. 

II. Of petit larceny. 
III. Larceny from the perſon, 
V. Larceny from the houſe. 

J. Larceny in a booth or tent. 

VI. Larceny on a navigable rivey, 
VII. Other larcenies. 

VIII. Receiving ſtolen gocds, 

LY. Of. 


Larceny. 
IX. Offering goods ſuſpeffed to be ſtolen, to be 
+ pawned or ſold. 
X. Adverkifing. ar receiving a reward for helping 
| to flolen goods, 3 
XI. Charges of proſecution and convition how: to 


Grand. larazoy is 6 aliens and- fraudulew taking. and 


carrying away by any perſon, of the mere: perſenal. goods of 
| — 222 1 Haw. 89. 


Felonious and fraudulent) Felony is always accompanied. 
with an evil intention, and therefore ſhall not be imputed. 
to a mere miſtake or miſanimadverſion ; as where perſons. 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding ;, for in ſuch. caſe there 
is no felonious intention. 1 Haw. 65. 

For it is the mind that makes the taking of another's. 
goods to be felony, or a bare treſpaſs only ; but becauſe the: 
variety of circumſtances is ſo great, and the complications 
thereof ſo mingled; that it is impoſſible to preſcribe all the. 
circumſtances evidencing a felonious intent, or the con- 
trary ; the 'ſame-muſt be left to the due and attentive con- 
lideration of the judge and jury, wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than con-- 
viction. Only in general it may be obſerved, that the. 
ordinary diſcovery of a felonious intent is, if the party doth, 
it * * or being charged with the goods denies. it. 
1 H. H. 509. 

But vil 26.7 OP doing. it openly and avowedly doth. 
not excuſe from felony. So where a man came to Smith-- 
feld market to ſell a horſe, and a jockey coming thither to 
buy a horſe, the owner delivered his horſe to the jockey to. 
ride up. arid down the market to try his paces, but inſte 
of that, the jockey rode away with the horſe, this was ad- 
judged felony. Kel. 82, 

So where à perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her ſight, this was adjudged: to be fe- 
109. Raym. 276. ; 

So Where a man comes into a houſe, by colour of a writ. 
of execution, and carries away the goods; or ſues out a. 
repleyin to get another man's horſe, and then runs _ 
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Larceny, 
with him; this is felony under colour of law. 2 Veutr. 
94. Mel. 83. | ied FIG TILL 
© Taking} All felony. includes. treſpaſs ;; and every indict- 
ment muſt have the words 1 tos, as well as carried 
away : from whence it follows, that if the party be guilty 
of nd treſpaſs in taking the goods, he cannot be guilty of 
felony in carrying them away. 1 Haw, 89. - |; 
And from this ground it hath been holden, that one who 
finds the goods which I have loſt, and converts them to his 
own ule, with intent to ſteal them, is no felon; and a 
Fertiori therefore it muſt follow, that one who has the ac- 
tual poſſeſſion of my goods by my delivery; for a ſpecial 
purpoſe, as a carrier who receives them, in order to carry 
them to a certain place: or a taylor who has them in order 
to make me a ſuit of clothes; or a friend who is entruſted 
with them to keep for my uſe,—cannot be ſaid to ſteal 
them, by embezzling of them afterwards. , 1 Haw. 89. 
But yet it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods ; or. a weaver, who 
has received filk to work, or a miller who has corn to 
ind, take out part thereof, with intent to ſteal it,—it 
1s felony. 1 Haw. go. | | 
So where a man's goods are in ſuch a place, where ordi- 
-narily they are or may be lawfully placed, and a perſon takes 
them, with intent to ſteal them, it is felony ; and the pre- 
rence of finding muſt not excuſe, 1 H. 7 n 
So if a man's horſe be going upon a common where he 
has a right to put him, and another take the horſe with in- 
tent to ſteal him, it is no finding, but a felony. 1 H. H. 
So alſo, if the horſe ſtray into a neighbour's ys or 
common, it is felony in him that ſo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſeize him as a ſtray, though perchance he hath no title ſa to 
do, yet here is not a felonious intention, and therefore can- 
not be felony. 1 H. H, 506. ee en a $6? 
If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flock, or by bare 
miſtake ſhears it, this taking 1s not a felony ; but if he 
knew it to be another's, and marks it with his mark, this 
is an evidence of felony. 1 H. H. 507. 2 
Lord Hale ſays, if one man take another man's hay or 
corn, and mingles it with his own heap or ſtock ; or take 
another man's cloth, and embroider it with filk or gold; 
ſuch other perfon may retake the whole heap of corn, of 
coc 
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cock of hay, or garment and embroidery alſo; and this 
retaking is no felony, nor ſo much as a treſpaſs. ' 1 H. H. 


13. 
. ſeems generally agreed, that one who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeſſion 
of them; as a ſhepherd who looks after my ſheep, or a 
butler'who takes care of my' plate, or a ſervant who keeps 
a key to my chamber, or a gueſt who has a piece of plate 
ſet before him in an inn may be guilty of felony in frau- 
dulently taking away the ſame. 1 Haw. 0. 
By the 21 2 8. c. 7. Servants imbezilling their maſter's 
to the value of 408. or above (although this takin 
no treſpaſs) ſhall be puniſhed as felons. But this ſhalf 
not extend to any apprentice, not to any perſon within 18 
years of age. —And by the 12 An. c. 7. If it is taken out 
* houſe, or outhouſe, it is felony without benefit of 
clergy. | 
Alſo by the 3 IV. c. q. If any perſon ſhall take away 
with intent to fteal, or imbezil, any furniture out of his 
lodging, he ſhall be guilty of felony. | 


And carrying away] To make it come within this de- 
ſcription, jt ſeemeth that any the leaſt removing of the thing 
taken from the place-wherg it was before, is ſufficient for 
this purpoſe, though it be not quite carried off: And upon 
this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them 
into the hall, and was apprehended before he could get out 
of the houſe, was adjudged guilty of larceny : So alſo was 


he, who having taken an horſe in a cloſe, with an intent 


to ſteal him, was apprehended before he could get him out 
of the cloſe. I Haw. 93+ b | 


By any perſon] A wife may be guilty thereof, by ſtealing 
the goods of a ſtranger ; but not by ſtealing the goods a. 
her huſband. 1 Haw. 93. | 
It is faid by Mr. Dalton and others, that it is no felony 
for one reduced to extreme neceſſity, to take. ſo much of 
another's victuals, as will ſave him from ſtarving ; but lord 
Hale ſays, that this rule by the law of England is falſe ; and 
therefore that if a perſon being under neceſſity for want 
of victuals or clothes, ſteals another man's goods, it is 

felony, 1 H. H. 54. | 
If one ſtealeth another man's goods, and afterwards 
another ſtealeth the ſame from him; the owner may charge 
the firſt or ſecond felon at his choice, Dal. c. 162. 4 
| n 
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93- 1 H. H. 510. 


Larceny. 


An alien, whoſe ſovereign is in amity with the crown 
of England, reſiding here, and receiving the protection of 
the law, oweth a local allegiance to the crown during the 
time of his reſidence, and if, during that time, he com- 
2 an offence, he ſhall be liable to be puniſhed for the 
e, even as a natural born ſubject. For his perſon and 
rm eſtate are as much under the protection of the 
„ as the natural born ſubjects; and if he is injured in 
char, he hath the ſame. remedy, at law for ſuch injury, 
*. 105 KEY Ke! - | 
% alſo, an alien whoſe ſovereign-is at enmity with us, 
living, here under the king's protection, committing. of- 
fences, may be proceeded againſt in like manner; for he 
oweth a temporary local allegiance, founded on that ſhare 
of protection he reteivethi id. | 
So alſo a priſoner of war, although he is not properly 
ſubje& to the municipal laws of this realm, yet if he 
commits any offence againſt the law of nations; or the 
Pght of nature and the fundamental laws of all ſociety, he 
is liable to anſwer in the ordinary courſe of juſtice, as other 
perſons offending in like manner are. As in the caſe of 
Peter Molierrs, a French priſoner, who was indicted at the 
gov! delivery for the city-of Briſtol in Auguſt 1758, before 
ir Miebael Fofter; for privately ſtealing in the ſhop of a 
goldſmith and jeweller, a diamond ring, valued at 201. Sir 
Michael ſays, he thought it highly improper to proceed 
capitally upon a local ſtatute, againſt a priſoner of war; 
and therefore adviſed the jury to aequit him of the cir- 
cumſtance of ſtealing' in the ſhop as by the ſtatute, and 
to find him guilty of ſimple lateeny to the value laid in 
the indictment. Accordingly, he was burnt in the hand, 
and ſent to the priſon appointed for French priſoners. 
id. 188. 


Of the mere perſounl goods] Mere; for if the perſonal goods 
favour any thing of the realty, it 'cannot be . And 
therefore they ought to be no way annexed to the free- 
hold; thereſore it is no larceny, but a bare treſpaſs, to 
ſteal corn or grafs growing, or apples on a tree; but it is 
larceny to take them being ſevered from the freehold; as 
wood cut, graſs in cocks, 1 digged out of the quarry; 
and this, whether they are ſevered by the owner, or even 


by the thief himſelf, if he ſever them at one time, and 


then come again at another time and take them. 1 Haw. 


But 
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But by the 4 G, 2. c. 32. Every perſon who ſhall ſteal, 
rip, cut, or break, with intent to ſteal, any lead, iron 
bar, iron. gate, iron paliſadge, or iron rail, fixed to any 
building, or in any garden, orchard, court yard, fence, 
or 2 belonging to any building ; he, his aiders, and 
abettors, and alſo all who ſhall knowin ly buy or receive 
the ſame, ſhall be guilty of felony, and be tranſported for 
ſeven years. 

the goods ought to haye ſome worth in themſelves, 
and not to 9 their whole value from the relation they 
bear to ſome other thing, which cannot be ſtolen; as paper 


or parchment, on which are written aſſurances concerning 


lands, gr obligations, or covenants, or other ſecurities for 


a dept, or other cheſe in action. 1 Haw. 93. 
ut by the 8 H. 6. . 12. If any perſon ſhall ſteal any 
record or proceſs belonging to any of the courts at H 
minfler, by reaſon whereof any judgment ſhall be reverſed, 
he ſhall be guilty of felony. 
And by the 2 C. 2. C. 25. If any perſon ſhall ſteal, or 
take by robbery, any exchequer order or tallies, or other 
ders, intitling any other perſon to an annuity or ſhare 
in apy. parliamentary fund; or any exchequer bills; bank 
notes; Rauch Sea bonds; Ea India bonds; dividend warrants 
of the bank, Seuth Sea company, Eaſt India company, or 
any other company; bills of exchange; navy bills or de- 
dentures; goldſmiths notes for payment of money; or 
ather bands or warrants, bills, or promiſſory notes for 
payment of money ; he ſhall be guilty of felony, with or 


without the benefit of clergy, in the ſame manner as he 


would have been, if he had ſtolen or taken by robbery any 
other goods of like value with the money due thereon : 
But not te work corruption of blood. | 

The goods ought alfo not to be things of a baſe nature, 
as dogs, cats, bears, foxes, monkeys, ferrets, and the 
like; which, howſoever they may be valued by the owner, 
ſhall never be fo highly regarded by the law, that for their 
fakes a man ſhall die: But yet the ſtealing of an hawk, 
knowing it to be reclaimed, is felony by the common lau 
and by ſtatute, in reſpect of that very high value which 
was formerly ſet upon that bird. 1 Haw. 93. 


Of another]. It ſeems agreed, that the taking of goods, 


whereof no one had a property at the time, cannot be 
felony ; and therefore that he who takes _— treaſure 
trove, or a wreck, waif, or ſtray, before they have been 
ſeized by the perſons who have a right thereto, is _ 

guilty 


2 
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guilty of felony, but ſhall be puniſhed by fine. 1 Hi. 


2 ut 2 40 the taking of theſe muſt be, where the party 
that takes them, really believes them to be ſuch, and 
colours not a felonious taking under ſuch a pretence; for 
then every felon would cover his felony under that pretence. 
1 H. H. 506. | 0 

Neither ſhall! he who takes fiſh in a river or other great 
water, wherein they are at their natural liberty, be guilty 
of felony; as he may be, who takes them out of a trunk 
or pond, 1 Haw. 94. 

Upon the like ground it ſeems clear, that a man cannot 
commit felony, by taking hares or conies in a warren, or 
old pigeons being out of the houſe ; but it is agreed, that 
one may commit larceny, in taking ſuch or any other 
creatures feræ nature, if they be fit for food, and re- 
duced to tameneſs, and known by him to be ſo. 1 Haw. 


94 10% it is ſaid, that there may be felony in taking goods, 
the owner whereof is unknown; in which caſe, the king 
ſhall have the goods, and the offender ſhall be indicted for 
taking the goods of a perſon unknown; and it ſeems, that 
in ſome ron the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to'eſeape. 
1 Haw. 94. 217. 07 vor" 

He who ſteals goods belonging to a pariſh church, may 
be indicted for ſtealing the goods of the pariſhioners. 1 


Haw. 94. 

And it hath been adjudged, that he who takes off a 
ſhroud from a dead corps, may be indicted as having ſtolen 
it from him, who was the owner thereof when it was put 
on; for a dead man can have no property. 1 Haw. 94. 


Above the value of 12 d] The learned editor of Hale's 
hiſtory of the pleas of the crown obſerves, that in former 
times, though the puniſhment of theft was capital, yet 
the criminal was permitted to redeem his life by a pecu- 
niary ranſom ; but in the 9 H. 1. it was enacted, that 
whoever was convicted of theft ſhould be hanged, and the 
liberty of redemption was entirely taken away ; which law 
continues to this day. - But conſidering the alteration in 


the value of money, the ſeverity of it is much greater 


now than it was then; for 12 d would then purchaſe as 
much as 40s. will now: And yet a theft above the value 
of- T2 d is ſtill liable to the ſame puniſhment. Upon 
which Sir H. Spelman juſtly obſerves, that while all * 
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Larceny, 
elſe have riſen. in their value, and grown dearer, the life of 
man is become much cheaper; and from hence takes oc- , 
caſion to wiſh, that the ancient tenderneſs of life were 
again reſtored, 1 H. H. 12. | 
And lord Cote, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12 d to be grand larceny, the ounce of ſilver 
was at the value of 20d, and now it is at the value of 5 8 
and above, draws this concluſion, that the thing ſtolen 
ought to be reaſonably valued, that is, having reſpe to 
the great alteration in the value of money. 2 In. 189, 
190. For 20s were then a real pound weight; which 
name we till retain, altho' the weight is much diminiſh- 
ed. | 
If two perſons or more, together, ſteal goods above the 
value of 12 d, every one of them is guilty of grand lar- 
ceny; for each perſon is as much an offender as if he had 
been alone. 1 Haw. 95. | 

Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12 d, but amounting in the whole 
to-more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 
as for grand larceny ; but this ſeverity is ſeldom practiſed, 
1 Haw. 95. 


II. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral 
particulars abovementioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo that where- 
ever an offence would amount to grand larceny, if the 
thing ſtolen were above the value of 12d; it is petit 
larceny, if it be but of that value or under. 1 Haw. 95. 

And if one be indicted for ſtealing goods to the value 
of 10 s, and the jury find ſpecially, as they may, that he 
is guiltys but that the goods are worth but 10d ; he ſhall 
** have judgment of death, but only as for petit larceny, 
I 174Ws — ä rn, 

In — larceny there can be no acceſſaries, neither be- 
fore nor after. 1 H. H. 5 30. 1 1 

By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty of ſome other larceny aforetime, 
are bailable by juſtices of the peace. And it ſeems to be 
agreed, that there is no neceſſity, that ſuch perſon be wy 
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Larceny. 
— good reputation: But yet if the chime be open and manifeſt, 
it ſeems that they __ not to be bailed ; but if there be 
any colour of proba 


ility for. their innocence, it ſeems 
moſt agreeable to the intention of 22 to bail them. 
2 Haw. 101. ü 


A 4 Mee Den 
For a juſtice of che peace, before whom an offender 
| ſhall ky ht for petit larceny out of ſeſſions, may not 
| | puniſh the ſaid offender by his diſcretion, and ſo let him go; t 
ut muſt have him committed or bailed, ta the intent he 
| may come to his trial, as in caſes of other fzlonies: And if 0 
upon his trial, the jury ſhall find the goods ſtolen to ex - } 
ceed 12d in value, the offender ſhall have judgment to die \ 
| for the fault. Dalt. c. 154. bien bf 
| It ſeemeth, that all petit larceny is felony, and conſe- 0 
| - quently requires the word felon:ouſly in an indictment for it; a 
| ' , yet it is certain, that it is not puniſhable with, the Joſs, of h 
| ife or lands, but only with the forfeiture of goods, and v 
| whipping, tranſportation, or other corporal puguſhment. 0 
| 5 1 Haw. 95. | is ms 291 pr and 
[ | | G90 RD ef 
| | III. Larceny from the per ſuunn. 
| . | "I fo 
If the goods are taken from a man's perſon, the offence ct 
receives a farther degree of guilt; and if it is attended with th 
r him in fear, it is called robbery ; for which ſee that pe 
title. 212 
If it is without putting him in fear, then it is called 
barely larceny from the perſon. 1 Haw. 9995. ẽ WM 
If it is done privily without his knowledge, by picki * 
0 


| | of pockets, er otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c. 4. (That is, if the thing ſtolen 

| be above the value of 12d. 2 H. H. 366.) But this no 
| ſtatute extendeth not to acceſſaries, either before or after. an 
2 Haw. 350. + Wh of wort that 5 thi 

If it is done openly and avowedly before his face, it is 

. within the benefit of clergy, (1 Haw. 97. except where it by 
| is committed in a dwelling- houſe, or outhouſe thereunto or 
| belonging, to the value of 40 s. from which the benefit of or 
clergy is taken away, by the 12 Au. ft. I. 6c. 7. hereafter bre 
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Larceny, - - 65 
i Larceny from the beuſe | 
This muſt be underſtood where the offence falls ſhort of 


I. By the 3 V. c. . Every perſon that ſhall feloniouſly p,14jng a awet- 
take away any goods, being in any. dwelling houſe, any ling houſe, ſome 
perſon being therein, and put in fear; or hall rob any | = 
dwelling houſe in the day time, any perſon being therein ; 
he, his comforters and abettors, ſhall be guilty of felony 
without benefit of clergy. 

2. And by the Bl. e. 15. Every perſon who ſhall be Robbing an 
convicted of the Rloniouſly taking away in the day-time — . ere 
any money or goods of the value of 5 5, in any dwelling is be led being 
houſe, or outhouſe thereunto belonging, and uſed to and therein, 
with the ſame, altho' no perſon be therein, ſhall be guilty 
of felony without benefit of clergy. 

This requires an actual breaking, and not entring by the 
doors being open. 1 H. H. 548. 

3. And by the 12 Ann. ft. 1. c. 7. Every perſon that ſhall Stealing out of 
feloniouſly ſteal any money, goods, or merchandizes, to 8 the 

a . . . N aive of 40 8, 
the value of 40 s, being in any dwelling houſe, or outhouſe a0 perſon being 
thereunto belonging, altho' it be not broken open, nor any therein, and the 
perſon be therein, ſhall be guilty of felony without benefit — 
of elergy. | ; 

4. And by the 1 Ed. 6. c. 12. f. 10, Every perſon who Breaking a 
ſhall be convicted of breaking any houſe in the day-time, bouſe in the dy 
any perſon being therein, and put in fear, ſhall be guilty ane ra 
of felony without bencfit of clergy. and put in fear 

And this altho' nothing be actually taken: But it requires 
not only an actual breaking, and putting in fear, but alſo. 
an entry with an intent to commit felony, and ſo to be laid in 
the indictment. 1 H. H. 548. 

5. By the 10 & 11 V. c. 23. Every perſon that ſhall Shoplifting to 
by night or by day, in any ſhop, warehouſe, coach-houſe, e value of 5 + 
or ſtable, privately and felonioufly ſteal any goods, wares, 
or merchandizes, to the value of 5 s, although it be not 
broken open, nor any perſon be therein, ſhall be guilty of 
felony without benefit of clergy. 3 


Warehuſe] In the caſe of John Howard at the 0/4 Bailey, 
July 3. 1751. He was indicted on this ſtatute, for pri- 
vately ſtealing goods, the property of Meſſieurs Fludyer and 
company, in the warehouſe of ahn Day: There was 
another count in the indictment, charging that the pri- 
loner ſtole the goods of John Day in his warzhouſe. The 

Vox. III. E caſe 
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Larceny. 
caſe upon evidence appeared to be, that Jahn Day kept a 
common warehouſe by the water ſide, where merchants 
did uſually lodge goods intended for exportation, till they 
could have an opportunity of putting them on board. 
The goods in the indictm:ent were ſent by Fudher and 
company to this warchouſe, in order to be put on board a 
veſſel for exportation, and were ſtolen by the priſoner in 
this warehouſe, The court was of opinion, that this is 

not a caſe within the ſtatute, For by the word warehouſe 
in the ſtatute is meant, not a mere repoſitory for — 
but ſuch places where merchants and other traders keep 
their goods for ſale, in the nature of ſhops, and whither 
. cuſtomers go to view them, And though the goods 

in this cafe might with propriety” enough be charged to 
be the goods of John Day, — he had the charge and 
poſſeffion of them, which made him anſwerable to his 
principals for them; yet ſtil the fame objection re- 
curreth, his warehouſe was not à place for ſale, but merely 
ſafe cuſtody. Accordingly che larceuy being fully proved, 
the priſoner was by the direction of the court found 
guilty of larceny, to the value laid in che indictment, 
and acquitted of ſtealing privately in the warehouſe. —— 
It has been generally held, that the meaning of this act, 
with regard to ſbaphifting, is, that the goods muſt be ſuch 
as are ufually expoſed to-fale in the ſhop, and not any 
ather valuable thing which may happen to be put there. 
And it ſeemeth that the ſame equitable eonſtruction ſhould 
take place with regard to warehouſes. The goods ſhould 
be ſuch as are uſually expoſed to fale in ſuch places, 
And tho' ceach-howuſes and flables, which are likewiſe named 
in the act, are not places for ſale, yet ſtill in the conftruc- 
tion of ſo penal a law, it will not be amiſs to carry the 

ſame any as fat as may be with regard to them. The 
- goods ſhould be ſuch as are uſually lodged in thoſe places, 
Haft. 77. . | F y | : 

. Privately] If it ſhall appear on the evidence, as, it often 
"doth, that thoſe places were broke open at the time of the 
larceny, the cafe. (as it feemeth) will not come within 
the act. For the words are——if any perſon ſhall 
privately fical,——which ſeemeth to exclude all caſes, 


* 
4 . 


where any degree of force is uſed to come at the goods. 
id. 79. 21 34:11 * Ai uiid enn 1 8 
Ae gods, wares, or merchandize}], In which words money 
is not included, For altho' the word 'gazds may in a large 
ſenſe take in money, and often doth, yet being connected 
wich wares and merchandizes, the ſafer conſtruction of - 
| pena 


Larceny. 
penal a ſtatute will be, to confine it to goods of like kind, 
goods expoſed to ſale. 7d. - 

In like manner, it was ruled, upon the fame principle 
at Maidftone Lent affizes 1752, in the caſe of George 
Grimes, indicted on the ſtatute, 24 G. 2. c. 45. for 
ſtealing a conſiderable ſum of money out of a ſhip in 
port : Tho' great part of it conſiſted in Portugal money, 
not made current by proclamation, but commonly cur- 
Rat Wc ‚ | 

But horſes ſeem clearly to be included under the word 
geodi, by reaſon of the mentioning r and ſtables 
before; and horſe flealers are ſpecified in the ſubſequent 
parts of the act. | 


67 


6. Every perſon who ſhall apprehend any one-guilty of Reward for con- 


breaking open houſes in a felonious manner; or of private- 
ly and feloniouſly ſtealing goods, wares, or merchandizes, 


or ſtable, tho” they be not broken open, and although no 
perſon be therein to be put in fear, and ſhall proſecute him 
to conviction, ſhall have a certificate without fee, under 
the hand of the judge, certifying ſuch conviction, and 
within what ariſh or place the felony was committed, and 
alfo that ſuch felon was diſcovered and taken, or diſcover- 
ed or taken, by the perſon fo diſcovering or apprehending ; 
and if any diſpute ariſe between ſeveral perſons ſo diſ- 
covering or appointing, the judge ſhall appoint the 
certificate into ſo many ſhares to be divided among the 
__ concerned as to him ſhall ſeem juſt and reaſon- 

et 751 

And if any perſon ſhall happen to be ſlain by any ſuch 
houſebreaker, or other felon as aforeſaid, in endeavouring 
to apprehend him, the executors or adminiſtrators of ſuch 
perſon flain, ſhall have the like certificate : 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted, for which 
he ſhall have 1 8. 

And the ſaid certificate may be once aſſigned over, and 


no more, a 


And the original proprietor, or the aſſignee of the ſame, 


ſhall by virtue thereof be diſcharged from all manner of 
pariſh and ward offices, within the pariſh or ward where 
the felony was committed. 

But the certificate ſhall not be aſſignable, after it has 
been once made uſe of to exempt any perſon from ſuch 
office, 10 C11 W. c. 23. 


E 2 | From 


victing an offen- 
der; Exemption 


fi f- 
of the des of 4 in any ſhop, warehouſe, .coath-bouſe; mn 
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From all manner of pariſh and ward offices] F. 29 G. 2. 
R. and Davis. 2 — to quaſh a — + the 
afhrmace of it on appeal, removed into the king's bench 
by certiorari ;| upon this caſe The defendant, being 
aſſignee of a certificate under this act, was appointed by 
the truſtees under an act of the 22 G. 2. to be collector of 
the pariſh rates for repair of the roads within the pariſh of 
St. Leonard's Shoreditch; and refuſing to take the office 
pon him, inſiſting that he was exempted by the benefit of 
his certificate, he was convicted before a-jufticez-and this 
conviction being affirmed upon appeal to the ſcflions, it 
was now moved to quaſh theſe proceedings as illegal. 
After argument on ſhewing cauſe : By Ryaer Ch. |. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate ? Ihe 
act exempts the party, and his aſſignee, from all pariſh 
and ward offices, Here arc two queſtions : Firſt, whether 
this is 2 parith office; ſecondly, whether it is within this 
act; and tho' the latter may ſeem to be a conſequence of 
the former, yet it may be neceſſary to conſider, whether 
this is the old office of ſurveyor, or a new office, It is 
nat neceſſary for a pariſh officer. to be choſen by the pa- 
riihianers. A pariſh office muſt be exerciſed about pariſh 
buſineſs ; and the officer muſt be a pariſſiioner: Both which 
ingredients are here. It may be. a queſtion of nicety, 
whether this act extends to new offices; tho” 1 give no 
pinion as to this point. The office is not co- extenſive 
with that of ſurveyor; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 


to take away any privilege which the party had before. 


Therefore as I do not think this is a new office,” I think 
the conviction and afirmance thereof ought to be quaſhed ; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 H/,---Dexniſen J. The queſtion is, Whether 
the collector of the pariſh rates in the pariſh, within the 
22 C. 2. is a pariſh officer within the benefit of the certi- 
ficate under the 10 11 V. U think the act of 10.5 
11 NV. ought to have a liberal conſtruction. The office 
of | ſurveyor! is partly to be ' executed by this collector. 
And it is in fact an old office, divided by an act of parlia- 
ment, and to be executed by two perſons. And the col- 
leQor is certainly as much a parith officer, as the ſurveyor 
appointed under this act of parliament, A covenant ti» 
pay taxes, extends to ſubſequent taxes of the fame kind, 
do a privilege of perſons from offices. Phe act does not 
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confine it to offices in being. It was intended as a res 
ward. Therefore the new modelling an old office, ſhall 
have the ſame benefit and conſtruction, as the old office it - 
ſelf would be intitled to. Fofter J. This muſt cer- 
tainly be taken to be @ pariſh office. For the duty is con- 
fined ta the pariſh, and to be exccuted by an inhabitant, 
I do not tałe it to be a new office; for it is part at leaſt of 
the old one. I will go a little further, and ſuppoſe it an 
entirely new created office; and yet if a pariſh office, I 
mould think it within the 10 & 11 . Clergymen, at 
common law are exempted from all offices; therefore 
would be exempted from the new offices. So an attorney s 
privilege. extends to all matters of like nature. So diſſent- 
ing miniſters, being exempted from all offices by the tole- 
ration act, are exempt from new offices, as well as old 
ones. II ilmat J. The words of the act of 10 & 11 
II. are as general as can he. Nothing can more contri- 
bute to the public ſafety than apprehending felons, which 
is the object of the act. It is not neceſlary to give an 
opinion; but I take it, if this had been a new office, it 
would have been within the exemption. This office has 
| every badge of a pariſh oſſice. It muſt be excrcifed by a 
pariſhioner ; within the pariſh ; the rates are to be applied 
to a parochial purpoſe ; and I think it not neceſſary that 
a pariſh, officer ſhould. be appointed by the pariſh, as the 
conſtable; is a pariſh officer, tho' not named by the pariſh, 
Nothing can be; clearer, than that this is part of the old 
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— office of ſurveyor. Therefore the conviction, and af- 
e. firmance thereof, were quaſhed, 
ik 7. And moreover, as 2 further reward, every perſon 40 1 reward for 


who ſhall apprehend any perſon guilty of the felonious coaviin 
breaking and entering of any houſe in the day time, and 
of proſecute him to conviction, ſhall have a certificate under 
er the hand of the judge, without fee, to be made out and 
he delivered before the end of the aſſizes, certifying the con- 
ry viction, and in what pariſh the ſaid felony was commit- 
Ls ted, and., alſo that ſuch felon was taken by the perſon 
ice claiming the reward; and if any diſpute ſhall happen to 
ar. ariſe between the perſons claiming, the judge ſhall by the 


* laid certificate appoint the fame to be paid amongſt the 
ol- We partics claiming the ſame, in ſuch ſhares and proportions 
"ot 45 to him ſhall ſeem-juſt and reaſonable; .. | 
0 And on tender of ſuch certificate to the ſheriff, and de- 
1d, wand made, he ſhall pay to the perſon fo intitlod the 
0 lum of 401 without fee, within one month after ſuch. 


n- E 3 tender 
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40 | to the exe- 


cutors of a per · 
ſoa killed. 


40l. and a par- 
don for convict- 


ing accomplices. 


Sheriff to be re- 
paid out of the 
treaſury. 


tender and demand ; on pain of forfeiting dquble, with 
treble coſts, 5 An. IF 7 | 8 

8. And if any watchman or any other perſon be killed 
in endeavouring to apprehend any ſuch houſebreaker, his 
executors or adminiſtrators mall have à certificate de- 
livered under the hand and ſeal of the judge, or of the 
two next juſtices, of ſuch perſon being Fa killed ; which 
certificate they ſhall, upon ſufficient proof before them 
made, give without fee: Whereupon . ſuch executor or 
adminiſtrator ſhall be intitled to receive the like ſum of 
401 in like manner, 5 An. c. 31. /. 2. | 

9. And moreover, if any perſon being out of priſon, 
ſhall commit any ſuch houſebreaking in the day time as 
aforeſaid, and afterwards diſcover two or more the like 
offenders, ſo as two or more be convicted, he ſhall have 
the like reward and allowance of 40 l, and alſo all other 
advantages which are given to perſons who ſhall apprehend 
and convict any the like offenders; and ſhall alſo have 
the king's pardon for all burglaries, robberies, and felo- 
nies (except.murder and treaſon) by him committed before 
ſuch diſcovery made ; which pardon ſhall be likewiſe a 
good bar to an appeal. 5 An. c. 31. / 4. 

10. And the ſheriff on producing the certificates, and 
receipts for the ſaid rewards, may deduct the ſame on his 
accounts; and if he have not money in his bands, he 
ſhall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 An. c. 31. /. 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 C. 


119.5 4+ 
| v. Larceny in a booth or tent. 


Perſons found guilty of robbing any perſon in any booth 
or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be fleeping 


or waking, ſhall ſuffer as felons without benefit of clergy. 
5 & 6 Ed. 6. 64.9, J. S. | 


VI. Larceny on a navigable river, 


By the 24 G. 2. c. 45. All perſons who ſhall feloniouſly 
ſteal any goods or merchandize of the value of 40 s, in Fe 
I | ; * 1p; 
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ſbip, barge, lighter, boat or other veſſel or craft, upon 
any navigableTiver of in any port of entry or diſcharge, 
or in any greek belonging thereto, or from off any wharf 
or key adjacent to any navigable river, port of entry or 
diſcharge, or ſhall be preſent or afliſting therein, ſhall 
be Lua of felony without benefit of clergy. 

And by the 2 G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, ginberbread, or other 
ſuch like ware, except ſuch boats as ſhall be entred at 
Trinity Hoſe ; and perſons taking in exchange, or by way 
of barter, or unlawfully receiving any ropes, cordage, 
tackle, goods, ſtores, or merchandize of any veſlels in the 
river 3 or, cutting, damaging, and ſpoiling any cordage, 
cable, þuoys, buoy rope, headfaſt, or other faſt or rope 
belonging to any ſhip in the river, with intent to fteal 
the ſame ; ſhall be puniſhed as in the ſaid act is directed: 
which act being ſomewhat long, and only local, it is 
thought fit to refer to the act itſelf for a more particular 
deſcription of the offences, and for the manner of con- 
viction and puniſhment. 


77. Other larcenies. 


There are moreover divers other larcenies, which are 
not here ſpecified, the ſame being inſerted under the ſe- 
veral titles in this book, to which they do more properly 
belong, That is to ſay, 

Larceny in ſtealing woollen cloth off the tenters in the 
night time, is inſerted under the title Woollen manu- 
kacture. 

Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or goods laid to be printed, bleached, or 
dried, to the value of 108; under the title Linen cloth. 
Larceny in ſtealing cattle or ſhecp (with a reward of 
101 for convicting an offender) under the titles Caitle 
and Sheep. WW got zie es an 

Larceny iti ſtealing deer in parks, conits or hares in 
warrens, or fiſh in ponds, undet title Gm. 
9 in ſtealing hawks or ſwans, alſo under title 

ame, 
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VIII. Receiving flalen good. 


bk | ils bo Lung 6 31 15 N 
.... 1, By the 3. . c. g. If any perſon ſhall buy or receive 
any ſtolen goods, knowimg the ſame to be ſtolen; he 
ſhall be deemed an acceſlary after the fact, and ſuffer 
accordingly. / 4. u 10 n rd n bi 
2. And by the 5 An. c. 31. If any perſon ſhall buy or 


receive any ſtolen goods, knowing them to be ſtolen, or 


ſhall receive, harbour, or conceal any felons or thieves, 
knowing them to be ſo, he ſhall} be deemed acceſſary to 
the felony, and being convicted on the teſtimony of one 
witneſs, ſhall ſuffer death as a felon convict. /. 5. 
3. And by the 4 C. c. 11. Perſons convicted of re- 
ceiving or buying ſtolen goods knowing them to be ſto- 
len, may be tranſported for 14 years. fo 1, 
In the caſe of Abraham Evan, at the. ſeflions at the Ola 
Bailey in May 1749, Jobn Avery and Abraham Evans were 
indicted, Avery for privately ſtealing. from the perſon of 
Sir Giles Payne, one ſilk handkerchief, value 12d; and 
Evans for feloniouſly receiving the ſame, knowing it to 
be ſtolen. Avery was found guilty to. the value of 10d, 
and was ordered to be tranſported for ſeven. years. Evan 
was likewiſe convicted of receiving,,the. goods knowing 
them to be ſtolen ; but judgment was reſpited as to him, 
upon a doubt whether ſentence for tranſportation for 14 
years can be given againſt him upon the ſtatute of the 
4 G. in regard the principal felon is found guilty: of petty 
larceny only. And at a meeting of the judges to conſider 
of this doubt, they were all of opinion that no judgment 
can be given againſt Evans on this, verdict. For tho the 
act is expreſs, that perſons convicted of buying or recei- 
ring ſtolen goqds, knowipg them to be ſtolen, ſhall be 
tranſported for 14 years, yet ſtill it muſt mean perſons 
legally convicted, perſons convicted as acceſlaries after the 
fact under the ſtatutes of the 3 V. and 5 An, But this 
man ought to have been acquitted,, the principal [felon 
being convicted of petty larceny only. And, indeed the 
inc: ment againſt Avery being for petty lageny, Evans 
Kad not to have been put upon his ttjal. For the acts 
which make receivers of Rasen geh knowingly, aaceſ- 
ſaties to the felony, muſt be under to make them 
aeceſſaties in ſuch caſes only, where) by, law an acceſſary 
may be; and there can be no acgeſſary to petty ; larceny. 
ecording!, at t* next felons, Eyaus, was, diſeharged. 
1 74. „ „ eee e e e yl 
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4. And notwithſtanding that — the acceſſary 
cannot be tried, till the principal be convicted, yet by the 
5 An. c. 31. it is enacted, that if the principal felon can- 


not be taken, fo as to be proſecuted and convicted, yet 


neyertheleſs the buyer and receiver of ſtolen goods may be 
proſecuted us for a miſdemeanor, and puniſhed by fine 
and impriſonment, or other ſuch corporal puniſhment as 
che court (hall ' think fit; which ſhall exempt him from 
eing puniſhed as acceſſary, if the principal ſhall be af- 
terwardstaken and convicted. /. 6. | 

8. And by the 29 G. 2. c. 30. it is enacted as fol- 
Jows : | 


Whereas the pernicious practice of ſtealing lead, iron, 


coppery-braſs,” bell-metal, and ſolder, fixed to, or lying 
of being in or upon houſes, out-houſes, mills, warehouſes, 
workſhops, and other buildings, areas, vaults, yards, gar- 
dens, orchards, or other places: and alſo the ſtealing 
ſuch materials from ſhips, boats, and other veſſels, and 
from off wharfs, keys, and other places, is become a 
great evil, by reafon of the difficulty in apprehending and 
convicting'the thieves, and in diſcovering the buyers and 
receivers; it is therefore enacted, that every perſon who 
ſhall buy or receive any of the fame, knowing the ſame 
to be ſtolen or unlawfully come by, or ſhall privately buy 
or receive any ſtolen lead, iron, copper, braſs, bell-metal, 
or ſolder; by ſuffering any door, window, or ſhutter to 
bo left open or unfaſtened, between ſun-ſetting and ſun- 
riſmg;-for that purpoſe ; or ſhail buy or receive any of 
the ſame at apy time in any clandeſtine manner; ſhall, 
vn conviction by due coutſe of law, altho' the principal 
AN not been convicted, be tranſported for 14 years. 
$301.10 % (WE 51 3 2 2 
Andi one juſtice on complaint on oath by any credible 
perſon; that there is cauſe to ſuſpect that ſtolen lead, iron, 
copper, braſs, bell-metal, or folder, is concealed in any 
dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe fuch place to be ſearched in the 
day time; and if any of the ſame, ſuſpected to be ſtolen, 
hall be found therein, may cauſe the ſame, and the perſon 
in.whoſe houſe or other place the ſame ſhall be found, to 
be brought hefore two juſtices : And if ſuch perſon ſhall 
not give an gecount, W the fatinfaction of ſuch juſtices, 
how he eame by the fame, or ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices produce the party af whom 
he bought or received the ſame, he ſhall be adjudged 
guilty of a miſdemeanor. / 2. : F : 
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Laveeny. 
And every conſtable within his conflablewick, beadle 
within his diſtrict, and watchwan whilſt be is upon duty, 
thall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, 
or conveying, after ſun-ſ(ctting and before ſun-rifing, any 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come þy ; and the ſame, together with ſuch. perſon, as 
ſoon as conveniently may be, ſhall carry before two juſ- 
tices; And if the perſon ſo apprehended conveying the 
ſame, ſhall not produce the perſon from whom he bought 
or received the ſame, or ſome other cxedible witneſs to 
depoſe upon oath the ſale or delivery thereof, or ſhall net 
ive an account, to the ſatisfaction of ſuch juſtices, how 
came by the ſame, he ſhall be adjudged guilty, of a 
In either of which caſes, two. juſtices may cauſe the 
ſaid materials to be depoſited with the churehwardens or 
overſeers af the poor where the ſame were found, or in 
any uther convenient place, for any time not exceeding 
30 days, and in the mean time may order the ſaid church- 
wardens or overſeers, or one of them, in every pariſh with- 
in the bills of mortality, to inſert an advertiſement in ſome 
publick paper; and elſewhere cauſe notice to, he given by 
ſome publick crier, and by fixing on the church or cha- 
pel door notice deſcribing ſuch materials, and where de- 
poſited: And if any perſon can prove his property thereto, 
upon oath, to the ſatisfaction of ſuch. two juſtices, they 
Mall order reſtitution thereof to the owner, after paying 
reaſonable charges of removing, depoſiting, and giving 
pyblick notice of the fame. And if at the end of the 30 
days, no perſon ſhall prove his property thereto, the ſame 
ſhall be ſold for the beſt price that can reaſonably be had ; 
and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch fale ſhall be given to the. perſon 
app chending, and half to the poor of the pariſh where the 
offence ſhall be committed (if it is known where), or elſe 
where the conviction fhall be. . 4. 
And every. perion to whom any of the ſame ſhall be 
brought and oftered to be ſold, pawned, or delivered (there 
be ing reaſonable cauſe to ſuſpect that the ſame was ſtolen 
ar unlawfully come by) ſhall apprehend, ſecure, and carry 
befarea juſtice. (having it in his power ſo to do) the perſon 
ſo bringing or offering the ſame, together with the ſaid 
materials; and fuch porſon ſhall be dealt with, and the 
ſaid materials ſhall be depoſited and diſpoſed of, as if he 
had been apprehended by the conſtable, beadle, or watch» 
man : 
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Larceny. 
man : And if it ſhall appear upon the oath'of any perſon 
notwithſtanding he was concerned in ſtealing the gong 
if corroborated with other credible circumſtances, to the 
ſatisfaction of two juſtices, that there was reaſonable 
cauſe to ſuſpect that the ſame was ſtolen or unlawfully 
come by, and that the perſon to whom the ſame was 
brought or offered did not (having it in his power ſo to 
do) apprehend, ſecure, an ry before a juſtice the per- 
ſon who' brought or offered the ſame ; then the perſon to 
whom the fame was brought or offered, ſhall be adjudged 
guilty of a miſdemeanor, 

And perſons for the two former miſdemeanors, in ha- 
ving or carrying any of the'ſaid goods, ſhall forfeit for the 
firſt offener 40s, for the ſecond 41, and for every ſubſe- 
quent offence 61; and for the other miſdemeanor, in not 
carrying a ſuſpected perſon before a juſtice, ſhall forfeit 
for the firſt offence 20 6, for the ſecond 40s, and for every 
ſubſequent offence 41 ; by diſtreſs : half to the informer, 
and half to the overſeers for the uſe of the poor where 
the offence was committed (if known), or otherwiſe where 
the conviction ſhall be. And if no ſufficient diftreſs 
ſhall be found, then to be committed tos the common 
gaol or other priſon-or houſe of correction for one month 
for the firſt offence, for the ſecond two months, and for 
ro th rn og offence til diſcharged by order of ſeſ- 

ons. / 6. 

The ee ifion to be on parchment, and to be certi- 

fied to the next ſeſſianis, and there filed; in the 1 or 


to the effect following, uz. 

"Middleſex, E it remembred, that an tbe day of 
"to wit. 740 the year -A. O. was c- 

vieled wares Peace for 


of a mi N in FA 4 e lead, iran, cop- 
4 7775 bell metal, or Aude, ſuſpetted to be ftolen or un- 
lawfully come by,” and net producing the party or ies f 
whom he bought or receſued the ſame, nor giving a ſatisfattory 
accownt haw he came by the ſame [or, in having, carrying, or 
conveying of lead, iron, copper, braſs, bell-metal, or ſolder, 
fuſpetted ta be Holen ar unlawfully comp by, and not producing 
the party or parties from whom he baught er rettived the ſame, 


2 he eile in Gabe e, oath the ſale or delivery 


4 25 and nat giuing a ſatisfactory accaunt hyw he came by 
be ſame; or, of neglefing to apprebeud and ſecure the perfou 
— brought and offered to pawn, ſell, ar deliver lead, iron, 


copper, brafs, bell-metal,- or ſalder, A ta by flalen or 


unlawfully 
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unlati fully come by ; as the caſe ſhall be:] Given under our 
hands and ſeals the day and year aforeſaid. 1 (© 


- Which conviction ſhall not be liable to be temoved by 
certiorari, but ſhall be final to all intents.and purpoſes. 


* * 0 


| And if any perſon being out of ' priſon, ſhall commit 
any felony by ſtealing any of the ſaid materials, and after- 
wards diſcover two or more perſons who, ſhall buy or re- 
ceive any of the ſame, knowing the ſame to be ſtolen, ſo 
as two or more be convicted, he ſhall have a pardon, 
which ſhall alſo be a bar to an appeal, / 8. 

And if any perſon ſhall be concerned in;ftealing any of 
the ſame, and ſhall afterwards, being out of priſon diſ- 
cover any perſon. to whom he offered to ſell, pawn, or 
deliver the ſame, ſo as he be convicted of ſuch miſdemea- 
nor; he ſhall not be liable to be proſecuted for ſuch ſteal- 


"4 he 9- a 9 11 inen e 
ut this ſhall not repeal any former law for the puniſh- 


ment of ſuch offenders; and perſons puniſhed by this act, 


ſhall not for the ſame offence be proſecuted by any ſuch 
former law. /. 11. of 07 $0 ori 8. 2M 


nom uf 
IX. Offering goods ſuſpelled to be flu, to be. pawned 
or fold. \ > 304 ve. bel / 

By the 30 G. 2. c. 24. If any perſon who ſhall offer 

by way of pawn, pledge, exchange, or ſale, any goods, 
ſhall not be able, or ſhall refuſe to give a ſatisfactory ac- 
count of himſelf, or of the means by which he became 
poſſeſſed thereof ; or if there ſhall be * reaſon to 
ſuſpeR that ſuch goods are ſtolen, or otherwiſe illegally 
or clandeſtinely obtained, it ſhall be lawful for any per- 
ſon, his ſervants or agents, to whom the ſame ſhall be 
offered, to ſeize and detain ſuch perſon and the ſaid goods, 
and to deliver him as ſoon as conveniently may be into 
the cuſtody of the conſtable or other peace officer, who 
ſhall immediately convey ſuch perſon and the ſaid goods 
before a juſtice; and if ſuch juſtice ſhall upon examina- 
tion and inquiry have cauſe to ſuſpect that the ſaid. goods 
were ſtolen, or illegally or clandeſtinely obtained, he 
may commit him to ſafe cuſtody for any time not exceed- 
ing ſix days in order to be further examined; and if upon 

either of the. ſaid examinations it ſhall appear to the ſa- 
tisfaction of ſuch juſtice, that the ſaid goods were ſtolen, 
or 
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Larceny. 
or illegally or clandeſtinely obtained, he ſhall commit the 
offender to the common gaol or houſe of correction, tliere 
to be dealt with aecording to law. 4 7. e 
i a8 


Provided, that if ſuch goods ſo ſeized and detained 
aforelaid mall afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged or 
ſold, or that, he was authorized by the owner thereof to 
pawn, exchange or ſell the ſame; yet nevertheleſs the 
perſon who ſhall fo ſeize or detain the party who offered 
72 ſaid goods, ſhall de indemnified for having ſo done. 
„ ne 


X. Advertifing or receiving a reward for helping to 
+ 10119 4+ * flolen goods. £3: of 
By the 25 C. 2. c. 36. If any perſon ſhall publickly 
advertiſe à reward, with no queſtions aſked, for the return 
of things ſtolen or loſt, or ſhall make uſe of words therein 
A . that ſuch reward ſhall be given, without ſeiz- 
ing or making inquiry after the perſon producing ſuch 
thing ; or ſhall offer to return to any pawnbroker, or 
other the money lent thereon, or other reward for the 
return thereof ; he, and alſo the printer and publiſher of 
ſuch advertiſement, ſhall reſpectively forfeit 501, with 
coſts,” to him who! Mall fue in fix months. - 

And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indiretly, under pre- 
tence, or upon aceount of helping any perſon to any 


ſtolen goods; he ſhall (unleſs he apprehend the felon, or | 


cauſe him to be apprehended, and brought to trial, and 
give evidence againſt him) be guilty of felony in the ſame 
manner as if he had ſtolen the ſame. / 4. 


4 L Charges of proſecution and conviftion bow to be 


paid. 


. hs * * * 


By the ſtatutes" of the pF. c. 10. and the 27 G. 2. 


c. 3. The offender, if able, ſhall pay his own charges for 


carrying to gaol, and of thoſe who guard him thither; 
and if he is not able, then the treaſurer ſhall pay the ſame 
out of the county rates; as is ſhewn more at large in 


title Commitment. 


And by the 25 G. 2. c. 36. The court before whom 
any perſon hath been convicted of any grand or petit lar- 


ceny, 


77 


e- faid A. I. to wit, 


Tatteny: 

deny, at the prayer of the proſecutor, and on con- 
ory bd of his Ade, order * county treaſu- 
rer to pay him ſuch ſum as they ſhall _ — 
not exceeding the expences he was put 9 on 
the proſecution, with a reaſonable ldrance for his time 
and trouble : and the clerk of affize, or of the peace, ſhall 
forthwith make out ſuch order, and deliver the fame to 
the proſecutor, on t of 18, and the treaſurer ſhall 
pay the ſame on fight, w which thall be allowed in his 
accounts; . It. 

And by the aforeſaid act of the 27 G. 2. c. 3. When 
any poor perſon ſhall appear on his recognizance, in ſuch 
caſe to give evidence, the court may — him his rea- 
ſonable charges, to be paid in like manner by the trea- 
ſurer; the proper officer to have 6d for making out the 
order. Except in Middleſex, where the ſame ſhall be 
paid by the overſeers of the poor where the perſon was 


. apprehended, 


Warrant for larceny. 


Weſtmorland, $ To the conſtable of « — 


FF Orofmuch ar A. I. of —— in the onnty of 
yroman, hath this day made in ion complaint 
apo oth before me mmm one f bis majeſty's juſtices of the 
Peace for the ſaid county, that this preſent day divers-. good: 
have feloniouſly 
taken and carried du om the houſe of him the 
ſaid "= 129 4-4nuand aforeſaid in the county» aftreſaid, 
— that he hath juft cauſe to ſuſpect, and doth ſuſpect, that 
A. O. late of yeoman, felonioufly did ſteal, take, and 
carry away t e ſame: Theſe are therefore.to command you forth 
with to apprevend him the ſaid A. to bring him befor: 
me to anſwer unto the ſaid infermation and complaint, and 13 
be further dealt with according to law : "Herein fail you nit. 
Given under | my hand * e 
* year - | 


K 


Note; Te form of a warranf to ſearch for ſtolen 
2 is inſerted under, the title ce warrant. 
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Ne HE jurors for our lord the king 

xa} 4 their as» The A. Oran 
rer, on the ——— 
day year of the reign of 
with forces and armt, at —— in the county n 
linen ſheets of the value of of the goods and chattels 
of one A. I. then and there being, Tala did ſleal, take, 


and curry away, againſt the peace of — ting, 


his crawn and Py 
laditment for picking of pockets,. « or otherwiſe 
5 Privately — from the perſon” 151 


Weſtmorland, HE jurors for our lord the ling upon 

3 their oath preſent, That A. O. late of 
—J the pariſh of —— yerman, on the 
of in the year of the reign of with 
farce and arms, at the pariſh aforeſaid in the county afore- 
ſaid, one filver watch of the value o of the goods 
and chattels of one A. 1. from the Am of the ſaid A. I, 
ſubtily, wied cra ihy and without the knowledge of the 
ſaid A. I. then and there feloniouſiy did fleal, take and tarry 


away, againſt the peace of our ſaid lord the king, his ermon 
and dignity. 


[nditment for breaking a houſe in the day time, 
| ſome — being therein. 


Weſtmorland. HE jurors for our lord the king upen 
their oath preſent, That A. O. late o 

— in the county 9 labourer, on the day 

7 in the year of the reign of at the hour 

J in the 3 the ſame day, with force ani 

arms, at ———— n the county o the dwelling = 

one A, I. there ſitugte, (one wife of the ſaid A 

1 the ke Jeu D dr oh, + 

king then being) feloniouſly did 2 breck and enter, and one ſilvos 

ſp2on of the valid of of the goods and chattetls of him 

the ſaid A. I. then and there feloniouſy did ffeal, tale, and 


carry _awayy and har ec I. then and there in = 
| rar 


our ſaid lord th. 


79 


- - = = - 
—— — _ 
— — _ — * 
—— 2 — — - 


— 


— — 


—— = — — 
Rr om ————— ——— 


U —U B — — — ———  - a 


— — 


— 
— 
— 


— 
1 Cy 
— — 


— — — 2 -w 2 


80 Larceny; 


oY — of ber bfe fulaitfy 2 


. 
en OMA his un 


e 


Indiftment for break dk whe bene, 
SEES ay 


Weſtmorland. HE jurors" for our lord. * 1 upon 
their LE 725 2 E O. late — 


. — 2 . 
in 


noon of the . x day, with fire 4 arms, at 
the county aforeſaid, the dwelling howſe ef one A. I. there 
— felontoufly did break and enter, and one filuer ſpoon 
2 of the goodls and chattels bim the 
faid A. I and —. felaniouſly did ſteal, take, and. carry 
ae again the peace of our fg lord the king, hes crown 
and dignity. - * JN 
Indiftment for ſtealing of goods... out 7 2 "top 
 warehoulc, coach. houſe, or ſtable. (11 ! 


ant 


Wekmorland. HE jurors for our lord iy 1 pon 
T their oath preſaut, That A. Oi iat f 

in the county aforeſaid, labourer, on the 
day of in the year of the reign of 
with force and arms t in the "county afortſaid, one 
2 of cloth of the value of of the — and chatteli 

F one A. I. in the Hop of bim the ſaid A. I. them und there 

being found, then and there privately and felonionfly did faul, 
80 take, and carry away; againſt the peact f our you! lard:tht 
_ bis crown and di dignity. - [424 AG AWwoI 7? ©17 02 Dd: 
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HERE av ſeveral Mitiltes umepeeled, which were: 
made before the firſt year of the reign of K. James 


the fut, concerning leather; but the act made in that 
year 


Leaher. 9 


Fades them all uſeleſs, the ſame being intended to 
reduce al rats into one relating to that commodity; 
which ſame thing was attempted in that king's reign, with | 


ſucceſs, in divers other articles. 
no further back than 


Therefore in his title I ſhall, 
the TATE ec I af 22, An to avoid abundance of 
repetitions, I will Hrſt inſert the methods of recovering 
the ſeveral l and will then proceed with this article 
in its ſeveral a Prog greſſes, in the order of time, from the 
firſt Azying off the hide, to its being at laſt ſold and ma- 
nufat in leather, or exported, 


2 YL. 


I. Of the penalties under this title. 
II. Of hides before they come to the tanner. 
11. Of the tanning of hides. 
IV. Of the currying of hides. 
V. Of the ſearching and ſealing of leather. 
VI. Of the triers of leather. | 
VII. Of the ſelling and regiſtring of leather. . 
VIII. Of ibe 8 of leather, or export- 
Jngit. 
Ix. Importing of lathe glove or mitts. 


E 1, Of the penalties under this title. 


| 8 . All / forfeitures by the act of the 1 J. c. 22. not here- Money and 
after otherwiſe ſpecially directed, ſhall be divided one third — peo 
to the. king, one third to him that ſhall ſue, and one — — 


third to the city, town, or lord of the liberty. 1. F. 


c. 22. 
r leather, ſhoes, or other things made of tanned or 

2 leather, ſcized and condemned by the triers here- 
after mentioned, by the ſaid ſtatute of the 1 J. c. 22. if 
in London, ſhall be rought to Guildball, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of Linden, and 
one third to ſuch poor as the mayor and four aldermen ſhall 
appoint ;. If in any other city, town, or place, they ſhalt. - 
de brought to the common hall of ſuch town, or to ſome 
2 and open * to be appointed by the lord of 

Vor. * F the 
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8 2 N Leather. 
4 the liberty where no common hall is, there to be prized as 
© aforeſaid, and the value divided, one third to the poor and 
in other deeds of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor *for the uſe 
of the commonalty, er to the lord of the liberty where 
there is no mayor or other fuch like officer, and one third 
; to the ſeizor. 1 J. c. 22. f. 46. TOY 

. 7 J. ad en 2: And the ahoveſaid forfeitures on the 1 Y. may be ſued 
the 9 An. how for in any court of record, by action of debt, bill, plaint, 

to be recovered. or information, or otherwiſe. 1 F. c. 22. f. 46. 
And likewiſe all juſtices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the ſame. 

1 FJ. c. 22. f. 50. 1 

And moreover by the 9 An. c. 11. Any two juſtices 
near where the forfeitures on the faid act of the g An. 
ſhall be incurred, or offence committed, or where any of. 
fence ſhall be committed againſt the aforeſaid act of 1 J. 
c. 22. may hear and determine the fame ; who ſhall on in- 
formation or complaint, in three months after any ſeizure 
made, or offence committed, ſummon the party aceuſed, 
and the witneſſes : and on appearance-or contempt in not 
appearing (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and ifſue war- 
rants for levying the penalties, and cauſe the diſtreſs to be 
fold, if not redeemed in fix days. And if either party is 
not ſatisfied with the judgment, he may appeal to the next 
ſeſſions, who ſhall ine the ſame, and in caſe of 
conviction, iſſue warrants for levying the penaltics. 


Forfeitures on J 8 All forfeitures and ſums by the act of the 13 U 14 

the 13 & 14 C. 2. c. 7. ſhall be recovered in any court at 'Weftminſter, 

©. a. c. 7. or in any ceurt of record in the city, town, cdunty, or 
place where the offence ſhall be committed; to be diſtri- 
buted half to the hing, and half to the informer. %. 10. 


I Of his before they come to the lame. 


Gaſking tides, . If any raw hide or calf fkin ſhall wilfully or negli- 
* gaſhed or cut in fla ing, or being ga ed or cut 
2} be offered to ſale : the butter or other perſon who 
mpaired the fame or the perſon offering the ſame to fale, 
ſhall forfeit 28 6d for evety hide, "and 1s for every calf 
fin; half to the poor of the patith where it is found ot 
offered to ſale, and half to Him that fhall ſue, * 9 Au. k. II. 

„ ; 2 Þ 
* 2. No 
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2. No butcher ſhall water np hide, —_ in June, Witering hides, 
and Aug; on pain of 3s 4d. 1 F. c. 22. /. 2. 
15 No butcher ſhall offer any hide to ſale, being putre- Rotten hides. 
; on pain of 3s 4d. 1 FJ. c. 22. . 2. | 

4. None but —.— hall bu any rough hide or ſkin — bay 
(except ſalt hides for the uſe of ſhips); on pain of forfeit- 
ing the ſame, or the value thereof. 1 F. c. 22. /. 7. | 

5. No perſon ſhall foreſtal any hides, nor buy any but roregalliat 
in open fair or market, unleſs of perſons killing the beaſt hides. 
for their own houſhold, on pain of 6s 8d. 1 FJ. c. 22. 


+7: 
III. Of the tanning of hides. 


1. No perſon ſhall be a tanner, but who hath ſerved Who may ben 
ſeven years, except the wife or ſuch ſon of a tanner as hat 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom. he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof, 1 J. c. 

22, }. 5. 4! . 
qa ſhall be a butcher, on pain of 6s 8d.a day. 
$I 2); {4 - 
q tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the fame, or 
the value thereof. 1 FJ. c. 22. /. 6. | | 

2. No perſon ſhall fell any oak trees meet to be barked, Oak bark. 
where bark is worth 2s a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 
ſhips ox mills) but between April 1, and June 30; on pain 
of forfeiting the fame, or double value thereof. 1 J. c. 


22. /. 20. ; 

NA purveyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to be barked, but in barking time 
(except for the king's houſes or ſhips) ; orſhall receive any 
profit by any lops, tops, or bark of trees to be taken by 
them; or ſhall take or diſpoſe from the owner, any more 
of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's buildings or ſhips : on pain 
of forfeiting to the party grieved, for every tree, and for 
the lops, tops, and bark of every tree 40s. And tbe 
owner may with-hold any bark, lop, or top, any com- 
miſñon or other matter notwithſtanding. 1. J. c. 22. 


J. 21. 
é F 2 | 3. No 


| 


Manner of tan · 
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3: No tanner ſhall ſuffer any hide or ſkin to lie in the 
limes till they be over limed ; nor ſhall put them into any 
tan fats, before the lime be perfectly ſokened and wrought 
out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, 'cul- 
ver dung, or hen dung ; nor ſhall ſuffer it to Jie wet till it 
be frozen; nor ſhall dry it by the fire, or ſummer ſun; nor 
ſhall tan any hide or ſkin putrefied or rotten; nor ſhal] 


| ſuffer the hides for utter ſole leather to lie in the WOOZES 


leſs than 12 months, nor the hides for upper leathers leſs 
than nine months, nor ſhall negligently work the hides in 
the woozes, but ſhall renew and make Teng their woozes, 
as often as ſhall be requiſite; nor ſhall put to ſale any lea- 
ther tanned in any other ſort than by this ſtatute is limited: 
on pain of forfeiting every hide or ſkin tanned and offered 
to ſale contrary to this act, or the value ee 17. 
C. 22. /. II. 

pt ſhall raiſe with any mixtures any hide to be 
converted to backs, bend leather, clouting leather or any 
other ſole leather, except they be for largeneſs, ſtate, and 
growth fit for that purpoſe, to be tried * the er here- 
after mentioned; on pain of ren Bran 4 91 7. 
e. 42. % 12. 13. 

No perſon ſhall ſet the fats in tan hills, or ork} dne 
where the woozes or leather may take any unkind heats; 
or ſhall put any leather into any hot or warm waozes ; or 
ſhall tan any hide or ſkin with any hot or warm woores; 
on pain of 101, and the pillory on three market days in 
the next market town. 1 J. c. 22. f 16, 17. 

If any tanner or other perſon ſhal ſhave: or cauſe to be 
ſhaved any hide or calf ſkin, before it be thoroughly tan- 
ned, whereby it ſhall be impaired; he ſhall forfeit the 
ſime or the value, half to the king, wad half 0 Kam Wt 
ſhall ſue. 9 An. c. 11. / 12. 

Every tanner, who ſhall ſhave, out; and rake the 2 6 


leather hides all over, or the necks of their backs and 


butts ; ſhall forfeit the ſame or the value thereof, and 


w the Garebiers and ſealers hereafter mentioned r 1 


them. 138 14 C. 2. . 7. J 8. 

If any tanner ſhall offer tb fale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers; 
he ſhall forfeit ſo much as ſhill be ſe deficient,” whether 
whole hides or part thereof, RS 6 22 15. | 
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I, Of ide currying of hides. 
t ow fits, & 1 ali) | j 
1. No currier ſhall be a tanner, ſhoemaker, butcher, or Who may be » 
other axtificer uſing cutting of leather; on pain of for- 
ſeiting 6s 8d for every. hide he ſhall curry during the 
time that he ſhall occupy any of the ſaid miſteries. 1 J. 
PA oy OE IT | of 
2. — artificer dealing in cutting of leather, or Leather delivered 
other perſon, who ſhall buy any red tanned leather, with- 2 
in London, or three miles thereof, ſhall before the next 
market day for ſale of leather, glve notice thereof to one 
of the curriers company, and in three weeks after ſhall 
deliver the leather ſo bought (except what ſhall be uſed 
for ſoles without being curried, tallowed, or dreſſed) to 
the ſaid currier,. to be curried, tallowed, or dreſſed; on 
pain of 6s 8d for every back, butt, hide, or calf ſkin. 
13 C 14 C. 2. c. ./ 13. | 
3- No currier ſhall refuſe to curry any leather to him In what time he 
brought by any artificer: being a cutter of leather, and 3 
bringing with him, ſufficient ſtuff for the perfect liquoring 
the lame, with as convenient ſpeed as may be, not exceed 
ing eight days in ſummer and 16 in winter, in the pre- 
ſence of the, ſaid artificer, if he will be preſent, otherwiſe 
in his abfence ; on pain of forfeiting to the party grieved 
tor. every hide or piece of leather not in this manner cur- 
ried, And; well and ſpeedily drefled, 10s. 1 F. c. 22. 
20s b olan inet 11 | 
And by the 12 G. 2. c. 25. If any currier ſhall refuſe to 
curmy any leather, brought or ſent to him by any perſon 
dealing or working .in.leather, or ſhall neglect to curry 
the ſame in b days between Sept. 28, and March 25, and 
in 8 gays in the remaining part of the year; he ſhall, on 
conviction before one juſtice, on the oath of one witneſs, 
forſeit any ſum not exceeding 51, by diſtreſs; half to the 
informetr and half to the poor. Perſons aggrieved may 
appeal, to the next ſeons. /. 4, 5, 6. K 
4. No perſon ſhall curry any leather in the houſe of any Manner of cur- 
ſhoemaker or other. perſon, but only in his own houſe ning it- 
ſituate in a ,gorporate, or market town; nor ſhall curry 
any. leather except it. be perfectly tanned ; nor ſhall curry 
any hide or ſbin being not thoroughly dry after his wet 
ſeaſon; in which, wet ſeaſon, he ſhall not uſe any ſtale 
urine, or any other deceitful or ſubtle mixture or means 
to hurt the ſame ; nor ſhall curry any leather meet for 
utter ſole leather, with any other ſtuff than with hard tal- 
9 low, 
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Searchers and 
ſealers in Log- 


In other places, 


Leather. 
low, nor with any leſs af that than the leather will re- 
ceive ; nor ſhall carry any leather meet for over leather, 
and inner ſoles, but with ſufficient ſtuff, being freſh and 
not falt, and thoroughly liquored till it can receive no 
more; nor ſhall burn or ſeald any hide or leather in the 
currying ; nor ſhall ſhave any leather too thin, nor ſhall 
gaſh or hurt any leather in the ſhaving, or by any other 
means ; but ſhall work the ſame ſufficiently ih all points: 
on pain of forfeiting for every ſuch offence (other than in 

ing or hurting in ſhaving) 6s 8d, and the value of 
uch ſkin or hide marred by his evil workmanſhip; and 
for every offence in gaſhing or hurting by ſhaving, double 
ſo much to the party grieved, as the leather ſhall be im- 
Paired thereby, by the judgment of the wardens of the 
curriets, and of the warden of the company whereof the 
party grieved ſhall be. 1 J. c. 22. / 22. | 


v. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of ol 
for every year they make default, half to' the king, and 
half to him that ſhall ſue) ſhall yearly appoint 8 freemen 
of ſome of the companies of cordwainers, curriers, fadlers, 
or girdlers (whercof one ſhall be a fealer and keep a ſeal 
for the ſealing of leather) ; who ſhall be ſworn before them 
to do their office truly: And they ſhall ſearch and view all 
tanned leather brought to market, whether it is thorough! 
tanned and dried; and if it is, ſhall ſeal the ſame. 17 
r. 22. /. 31. 

And four of the ſaid ſearchers ſhall be removed at the 
end of the year, and four new ones choſen ; and no one 
ſhall continue in the office above two years together, nor 
ſhall be employed again til] after the end of three years; 
on pain of 101 a month. 1 J. c. 22. / 36. fr 290 
2. And all mayors, and lords of liberties, fairs, and 
markets, out of the compaſs of three miles from Londen, 
ſhall (on like pain of 401) appoint and ſwear yeatly two, 
three, or more honeſt and ſkilful men, to be ſearchers 
within their preeincts; who ſhall fearch as often as they 
ſhall think good, or need ſhall be, and ſhall feal what 
they find ſufficient: And if they find any leather offered 
to be ſold, or brought to be ſealed,” which ſhall be inſut- 
ficiently tanned or curried, or any boots, ſhoes, bridles, 


or other thing made of tanned or curried leather, inſuffi- 


ciently tanned, curried, or wrought, they may Tg 
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keep the ſame, till they be tried by the triers. 1 J. c. 


22. f. 3 1 
L wardens of the curriers ſhall ſearch and try all res fer feng. 

ſuch curried leather as ſhall be brought to any of their com- 
pany to he curried, and ſhall with a ſeal therefore to be 
prepared, with convenient ſpeed, yr one day 
after the curry ing and requeſt made, ſeal ſuch leather as 

ſhall find ſufficiently curried; — for every hide 
ſo ſealed after the rate of one penny for the dicker, and 
for every ſix dozen of calf ſkins one penny, to be paid by 
the currier: on ou of forfeiture for every hide not 
ſearched and ſealed 6s 8d. 1 J. c. 22. 27. 

But they ſhall not viſit, ſearch, or ſeize any leather, 
hide, or ſkin, but ſuch as ſhall be curried or dreſſed with- 
in Londen or three miles thereof, by ſome member of their 
own, company, nor in any other place but in the open 
market, or in the ſhops, houſes, or warehouſes of ſuch 
curriers. 1 V. ſefſ. 1. c. 33. , 4. 

4. If ay had or — 14 refuſe with convenient — _ 
ſpeed to ſeal any leather which is ſufficient, or do allow that ; 
which. is inſufficient; he ſhall forfeit 40s, If he ſhall 
receiye any bribe, or exact any other fee than by this act 
is appointed, he ſhall forfeit 201. And if he ſhall refuſe 
tage his office, he ſhall forfeit 101. 1 J. c. 22. 

5. If any perſon ſhall deny, or withſtand, or not fuffer png. Gor na 
the ſearching or ſeizing of inſufficient wares, he ſhall for- cher. \ 
feit 51... 1 J. c. 22. /. 40. . 


VI Of the triers of leather, 


I. The mayor of Lenden (on pain of 51, half to the nen in Logs 
king, and half to him that ſhall ſue) ſhall within ſix days s. 
after notice given to him of any ſeizure of any leather, red 
and unwrought, appoint ſix triers, two of the cordwain- 
ers company, two of the curriers, and two of the tanners 
uling Leedenhall market; who upon their oaths to be ta- 
ken before him, ſhall on the ſecond or third market day 
for leather (to be holden on Tueſday, 13 & 14 C. 2. c. 7, 

{ 9.) in the afternoon, try whether the ſame be ſufficient 
or dot. 1 J. c. 22 33, 3... | 
2. Every other mayor, or lord of liberty, out of the In other places 


| compaſs of three miles from London within whole pre- 


cincts any ſeizure of any tanned leather, red or curtied, 
or of any ſhoes, boots, or other wares made of tanned lea- 
ther ſhall be, ſhall (on like pain) with all convenient 


F 4 ſpeed 


Triers miſbe- 


having. 


Selling unſealed, 


Whzr* *9 be ſold 
and regiſtred, 


or other place; on pain of forſeiting the ſame, or the 
value thereof, and the contract to be void. And all ſuch: 


Fee for regiſtring, 


Regiſtring in 
Loadon, 


Leather: 


ſpeed after notice given to him of ſuch ſeizure, appoint fix 


honeſt and expert men, to try whether the ſame be ſuffi- 
cient or not; the ſame trial to be openly on ſome market 
day, and within 15 at the farthefl from the time of the 
ſeizure, upon the oaths of the ſaid triers. 1 J. c. 22. 
faith Triers not doing their duty, ſhall forfeit 51, 1 7. 
een | | 5 oe thc 0 


VII. Of the filling and regiſtring of leather, 
r. No perſon ſhall put to ſale any tanned leather red and 


unwrought, but in open fair or market, unleſs the ſame 
hath bcen firſt ſearched and ſealed ; nor ſhall offer to ſale 
any tanned leather red and-unwrought before it be ſearched 
and ſcaled ; on pain of forſeiting the ſame, or the value 
thcreof, and alſo for every hide or piece 6s 8d, and for 
every dozen of calves ſkins 3$.4d. 1 F. c. 22. , 14. 

But no perſon ſhall incur any penalty for telling or 
buying any ſheep -ſkins unſearched or unſealed. -. 4 J. c. 
6.1 2. 8 GE Kn ne ia 

4 All red tanned leather ſhall be bought Kaas by ct 
open fair or market, and not in any bouſe, yard, ſhop, 


leather fhall be ſearched and ſealed before ſale, and on 
ſale ſhall be regiſtred, and an entry made both by the 
buyer and ſeller, both being preſent, and their names 
and dwellings entered into the book of the regiſter; on 


pain that every ſuch buyer or ſeller; who ſhall make de- 
fault, {hall forfeit the ſame or the value thereof. 13 & 14 


C. 2. c. 7. . 4 | 


3. Scarchers and ſealers ſhall keep a regiſter; wherein 


they ſhall enter all bargains made for leather, hides; or 
ſkins, during the fair or market, being thereunta required 
by the buyer or ſeller, with the prices ; taking for ſearch- 
ing, ſealing, and regiſtring of every ten hides, backs, or 
butts, of the ſeller, 2d, and ſo after the ſame rate; and for 
every fix dozen of calves ſkins or ſheep {kins, 2d, and of 
the e after the ſame rate, 1 J. 4, 22. , 41. 

4. All red tanned leather which ſhall be brought into 
Landon, or within three miles thereof, thall be brought to 
Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch of 
the ſaid tanned leather as ſhall be bought out of London, 


4 or 
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of three, miles compaſs from the ſame, and ſearched; and 
ſealed before it be brought within the city; on pain that 
every perſon eggs Fo got bringing his ſeather to Leaden- 
ball as aforeſaid, ſhall forfeit for every hide or ſkin' 6s 8d. 
'S as 22, 7 38. oy at, þ Fr» $ | ; 

a By 2 J. c. 22. No perſon ſhall buy any tanned — leather 
leather unwrought, but who ſhall work the ſame into uurush. 
wares j on pain of forfeiting the ſame, or the value there- 


of. / 8. 3 

Bd: by the 12 C. 4. c. 25. All perſons who deal or 
work in leather, may buy all ſorts of tanned leather in 
open fair of market, whether curried or uncurried, being 
firſt ſearched and ſealed; and may cut and ſell the ſame 
in any ſmall pieces in their open ſhops. .. 1. 2 
And dy the 1 We ff. 1. c. 33. All dealers or workers 
in leather may bu ſorts of red tanned leather in open 
fait or market, whether curried or uncurried, being firſt 
ſearched and ſealed, and may fell it again in their oper 
ſhops: or cut and convert it into other made ware. /. 5. 

6: Within London, or three miles thereof, no perſon Where it may be 
ſhall ſell any wares appertaining to the miſtery of any ar- {4 in London, 
titoer cutting leather, but only in open ſhop, common 
fair or market, whereby the wardens may have featch 
thereof; on pain of forfeiting the ſame, and alſo 108. 


. 


= I ee was" 


1. ˙ν 45 v.94 | 
Int Of "the manufi@turing of leather, or exporting it. 


1. No ſhoemaker ſhall make any boots or ſhoes, or Sho:maker's 
ay part of them, of Engliſh leather wet curried (other n. 
than deer ſkins, calves ſkins, or goat ſkins made and 
dreſſed like Spaniſh leather), but of leather well and truly 
tanned and curried in manner aforeſaid, or of leather well 
and truly tanned only, and well ſewed, without mixing 
overleathers, that is to ſay, part being neats leather, and 
part calves leather ; nor ſhall put into any part of an 
ſhoes or boots, any leather made of a ſheep ſkin, bull 
hide, or horſe hide; nor in the upper leather of any ſhoes, 
or into the nether part of any boots (the inner part of the 
ſhoe 6nly excepted) any part of any hide from which the 
0 ſole leather is cut, called the wombs, necks, ſhanks, flank, 
0 powle, or cheek 3 nor ſhall put into the utter ſole any 
r 
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other Jeather, than the beft of the ox or ſteer hide ; nor 

into the inner. ſole, any other leather than the wombs, 
f neck, powle, or cheek ; nor into the treſwells of the * 
0 ö , ' N . "2 N . , . 6 7 y g h . 


ble ſoled ſhoes, other than the flanks of any of the hides 
aforeſaid; nor ſhall make or put to ſale between September 

o, and April 20, any ſhoes or boots meet for any perſon 
above four years old, wherein ſhall be any dry Zngli/lea- 
ther, other than calves ſkins or goats ſxins made or dreſſed 
like Spaniſh leather; on pain of forfeiting for every pair 


of ſhoes or boots 3s 4d, and the value thereof. 17. 


Artificers work - 
ing bad leather. 


Sboemakers in 


Search in Lon- 


don for inſuffi- 
cient wares. 


ſame, and the value thereof. 1 J. c. 22. 


c. 22. . 28. 

2. 1 if any ſhoemaker, ſadler, or other artificer 
uſing of leather, do make any wares of any tanned leather 
inſufficiently tanned, or of tanned and curried leather be- 
ing not won ae tanned and curried ; he ſhall forfeit the 


4 6 


If any ſhoemaker or cobler within 


miles thereof, ſhall put any tanned leather into any boots 


or ſhoes, or other things made of tanned leather, which 
ſhall not be well and perfectly tanned, or do put any cur- 
ried leather into boots or ſhoes or other things made of 
leather, which ſhall not be ſufficiently tanned and curried, 
and alſo ſealed ; he ſhall forfeit the ſame, and the value 
thereof, 1 F. c. 22. f. 44. 
4. And the maſter and wardens of the miſteries of cord- 
wainers, curriers, girdlers, and ſadlers of London (on pain 
of 401. for every year they make default, half to the king 
and half to him that ſhall ſue) ſhall once a quarter or 
oftner make ſearch and view of all boots and 1 and 
other wares made of tanned leather, within three miles of 
London, and if they are not truly wrought, they may ſeize 
and carry the fame to their ſeveral common halls. 1 7. 
* And bythe 1 9 Every hide, fc 
n the 1 V. /eff. 1. c. 33. ſ. 3. ide, ſkin, 
or piece of tagned 4 ſha - £ 1 of what co- 
lour ſoever, with any lawful liquor or dreſſing, and being 
well and truly curried, ſhalt be deemed ware within the 


faid ftatute of the 1 J. c. 22. - ; 


5. All forts of leather and ſkins, tarined or dreſſel, 
may be exported. 20 C. 2. c. 5. 9 An. c. 6. .. 4. 


15 IX. Imperting of leather gloves or mitts. ; 


1. For encouragement of the importation of foreign 
kid and lamb ſkins unmanufactured; if any foreign ma- 
nufactured leather gloves or mitts ſhall be imported, the 
ſame ſhall be forfeited, and may be ſearched for and ſeized 


by any officer of the cuſtoms or exciſe: And every per- 


fon importing the ſame, or aiding therein; or, being a 
If 8 vender 
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vender or retailer of any kind of leather gloves or mitts, 
in whoſe poſſeſſion any ſuch foreign manufactured leather 
gloves or mitts ſhall be found; or who ſhall ſell or ex- 
poſe the ſame to ſale; or conceal the ſame with intent to 
pcevent the forfeiture; ſhall over and above the forfei- 
ture of the ſaid goods, and all intereſt he may have there- 
in, forfeit alſo 200 /, with double coſts. 6 G. 3. c. 19. 
1. | 
op If- the ſeizure ſhall be out of the limits of the bills 
of mortality, and not exceed the value of 20 l, two ju- 
tices may hear and determine the ſaid cauſe of ſeizure of 
the ſaid goods. 4 2. 

3. After condemnation, the ſame to be publickly fold 
to the beſt advantage, by the candle, for exportation; 
and not to be delivered out, till ſecurity be given that 
the ſame ſhall be exported, and not landed in any part 
of his majeſty's dominion. / 3. 

4. Half the produce arifing by the fale, to go to the 
king; and half to the officer who thall ſeize and ſeeure 

5. And if any doubt ſhall ariſe where the ſame were 
manufactured, the proof ſhall lie on the perſon in whoſe 
poſſefhon- they ſhall be found, and not on the proſecutor ; 
and if no proof be given that they were manufactured in 
Great Britain, they ſhall without any further proceed- 
ing be taken to have been manufactured. out of Great 
Britain. ſo 4. | | 

6. Provided, that if any perſon, in whoſe poſſeſſion 
ſuch goods ſhall be found (ſuch perſon not importing or 
concealing the ſame) ſhall diſcover upon oath, before one 
— perſon who fold the ſame to him, fo as ſuch 

be convicted; he ſhall bg indemnihed. 


7. The faid pecuniary forfeitures to be ſued for in the 
courts at Weſtminſter ; and to be diſtributed half to the 
* and half to the officer who ſhall inform and ſue. 


8. But if the officers of the cuſtoms or exciſe ſhall 
neglect or refuſe, for one calendar month after condem- 
nation, to proſecute for the pecuniary penalty; any other 
perſon may ſue far the ſame, to be diſtributed as afore- 
— half to the king, and half to him chat ſhall ſue. 
27. 6 | acid a A 4 | 40 
. > 7 Provided, that nothing herein ſhall extend to ſub- 
ject any wearer of ſuch gloves or mitts, as part of his 
ireſs'only, to any forfeiture or * 8. 
0 | | eur 
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Meaning of the I 
word, 


Leet, what. 


Leet derived 
from the torn, 


Dahon ger 
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v the 13 U 14 C. 2. c. 4. Leurew lic thatetin un- 
licenſed, and not conforming to the liturgy, hall be 
diſabled, and ſhall alſo ſuffer three months impriſonment 
in the common gaol ; and two juſtices (or the mayer in 
a town corporate) ſhall, upon certificate” from! the ordi- 
nary commit them accordingly. ſe 19-23. : 
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32. +1201 0 
Leet. {i 215: 2MA7 OK, 
EET (leth, lathe, lathe) + is of begin, and 
ſeemeth to be no other than the court of the lathe ; 
as * county court is tho court of the county. For in 
ancient times the counties were ſubdivided into lathes, 
rapes, wapentakes, hundreds, and the like. And the ſhe- 
riff twice a year performed his taurn or perambulation, for 
the execution of juſtice throughout the county; After. 
wards this power of holding courts was granted / to divers 
great men, within certain diſtricts. And from hence; 
theſe courts, holden within particular parts of the coun- 
ty, have defcended unto us without variation, under the 
name of the leet, leth, or lathe court. 
2. The court leet is a court of record, having the fave 
juriſdiQion within ſome particular precinct, which the 


n torn hath in the county. 2\Haw. 72. 


For the leet, or view of frankpledge, was by the 
king (for the eaſe of the people) divided, and derivtd from 
the torn; who did grant to the lords to have the view of 
the tenants and reſiants within their manors; ſo as the 
tenants and — ſhould have the ſame juſtice that they 
had before in the torn done unto them at their own 


| doors, without any charge or lofs of time. 2 Aft. 71. 


Fraokpledge. 


4. The. inſtitution hereof for keeping of the king's 
peace, was, that every freeman at his age of 12 years 
(except pers, clergymen, and tenants in ancient de- 
meſne, 2 Haw. 57.) ſhould in the leet, if he were in any 
leet, or in the torn if he were not in any leet, take the 


eth of allegiance to the king; and that pledges or ſure- 
| tes hould be found for hs ruth tothe king an and to all 


his 


P. i. = =” 


kt EE ww IA,þ, = o@a& 


 £c. == 


AQ ——— mr 4a © 


— 


t 


| Teet. 

his people, or elſe to be kept in priſon: This frank- 
pledge conſiſted moſt commonly of ten houſholds, which 
the called theothung, in the north parts they call 
them tenmentale, in other places of England tithing 
whereof: the maſters of the nine families who were bound, 
were of the Saxons called freoborgh, which in ſome places 
is to this. day called freeborrow, that is, free ſurety, or 
frankpledge;; and the maſfer of the tenth houſhold was 
called abeot hung mon, to this day in the weſt called tithing- 
man, and titbenbeofod, and freoborher, that is capitalis plegius, 
chief pledge; and theſe ten maſters of families, were 
bound one for another's family, that each man of their 
ſeveral families ſhould ftand to the law, or if he were not 
forthcoming, that they ſhould anſwer for the injury or 
offence by him committed. And the precin& of this 
frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds; and every man of thoſe 
ſeyeral houſtiolds, for whom the pledge or ſurety was ta- 
ken, were called decennarii; which names are continued 
a ſhadowy of antiquity-to this day. 2 If. 73. 

And by the due execution of this law, ſuch peace was 
univerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, | tumults, or other offences 
were committed; ſo as a man with a white wand might 
lafely have ridden before the conqueſt, with much mo 
about him, without any weapon, throughout England. 
But — perſon is obliged to appear at any leet, within 
the precincts whereof he doth not reſide. 2 Haw. 57. 
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5. He that claims a leet by charter, muſt hold it on the xe when to be 


days preſcribed by the charter; he that claims it by pre- bolden,.. 


ſcription, may claim to hold it once or twice eyery year, 
at any ſuch days as ſhall upon reaſonable warning be ap- 
pointed, if the uſage hath: been ſo that it hath been 
kept at uncertain times; or elſe it ought to be kept at 
ſuch certain days and times, as by preſcription hath been 
certainly uſed. 2 Inft. 72. | 


6. If a nufance done within the juriſdiction of the leet, Offences withia 
be not preſented in the leet, the ſheriff in his torn cannot dhe leet, not in- 


inquire of it; for that. which is within the precinct of the 
leet is exempt from the torn, otherwiſe there might be a 
double charge; but in that caſe a vrit may be directed tu 

Fe PILL 


* the. ſheriff'co- inquire thereof. 4 Inf. 261. 


quirable in 


+ 


the 


7. lt ſeems that a court leet is ſo far intruſted with the Steward may 
keeping of the peace within its own precinct, that the commit for an 


ſteward of it may by recognizance bind any perſon to the 


peace, 


94 Tert. 
peace, who ſhall make an affray in his preſence, fitting 
the court, or may commit him to ward, either for want of 
ſurcties, 'or by way of puniſhment, without demanding 
any ſureties of him, in which caſe he may afterwards im- 

poſe a fine according to his diſcretion, 2 Haw. 4. 
What felonies 8. The leet hath power to receive indictments of fe. 
are cognizable in Ionies at the common law, but not of felonies by act 
_ of parliament, unleſs ſpecially limitted thereto, 2 H, 
HT. = 1 
f Furthermore, this court hath izance of a 
Other public = ber of offences, both by the — and bets. 
tute; as for inſtance, tipling in alehouſes ; Aale 
whereby bloodfhed enſueth ; common barators; bawdy 
houſes ; defects in bridges and highways ; deſtroyers of 
ancient boundaries; bakers; brewers; butchers; cur- 
riers ; cottagers and inmates ; deciners or ſuitors not ap- 
pearing in the leet; eſtrays, waifs, and treaſure trove; 
eave droppers; foreſtallers, regrators, ingroſſers; de- 
ſtroyers of e; gameſters; hedge breakers ; negleQors 
of hue and cry; higlers; innholders ; millers; night 
walkers; common nuiſances; want of pillory and. flocks, 
and common pounds; reſcous; ſcolds; ſhoemakers; 
ſearchers of leather; ſtoned horſes of two years old put 
on the common; victuallers; conſtables neglecting 
watch and ward; weights and meaſures; and many o- 
| thers by particular ſtatutes. M bod. J. 4. c. 1. 
Private offences, 10. But a man cannot be preſented in the leet for ſur- 
rging the common, or for digging in the common; 
becauſe this concerns the private, not the publick intereſt, 
and belongs rather to the court baron to inquire of it. 
Wood. b. 4. c. 1. 
Within what 11. Alſo no offence is cognizable in the leet, unleſs it 
time offences aroſe'fince the holding of the laſt court. 2 Haw, 66. 
A 12. The conſtables of common right are to be choſen 
ſen in the leet, And ſworn in the leet or torn, 2 Haw, 62. 

13. The leet ſeems not to be within the equity of the 
ſtatute of 1 R. 3, which requires that the jurors in the 
torn ſhall have 20s a year freehold, or 26s 30 copyhold 
or cuſtomary ; for it is ſaid, that any perſon happening to 
be preſent at the leet, or to be riding by the place where 
it is holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the leet or not; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury in 
a court leet, 2 Haw. 69. 


Jurors, 


14. Indictments 


ts 
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14. Indictments in the leet ought to be by roll indented, ba to be 
4 remain with the indiQors, and * with the 8. 
ſteward, to prevent imbezilling. 2 Haw. 69. 
15. Although the leet may receive indiftments of felony, 114iaments of 
it cannot hear and determine them, but muſt fend them felonies, how to 
to the gaol delivery, there to be heard and determined, if de <rrrified. 
the offenders are in cuſtody ; or remove them by certiorari 
into the king's bench, that proceſs may be made upon them 
to outlawry. 2 H. H. 71. 
16. It ſeems to be agreed, that a preſentment in the leet Traverſe, 
of any offence within the juriſdiction of the court, being 
neither capital nor concerning any freehold, ſubjects the 
party to a fine or amerciament without any farther proceed- 
ing, and admits of no traverſe to the truth of it: But if 
it touch the party's freehold, it may be removed into the 
king's 'bench, and there traverſed. 1 Haw. 217, 219. 
2 Haw. 71. 
17. x fur is a pecuniary puniſhment, aſſeſſed by the Fine. 
ſteward, for an offence or contempt committed in court, 
or by publiek officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be affeered, though ſometimes it is called an a- 
merciament ; and the lord by a ſpecial warrant to the 
bailif may diſtrain, or he may have an action of debt, 
for a fine impoſed ; but he cannot impriſon : But this is 


thereof upon their oaths, where no expreſs penalty is in- 
| have an 

action of debt 

impound the diftrefs, or ſell it at his pleaſure, but cannot 


19. And upon preſentment of a nuſance, the ſteward Amerciament 
may either, amerce the perſon, and order him alſo to re- 
move it by ſuch a day, under pai of forſeiting a certain 
ſum; or he may order him to remove it, under ſuch a 
pain, without amercing him at all : And on preſentment 
at another court, that he hath not removed ſuch nuſance 
(having had notice thereof) the pain may be recovered by 
diſtreſs or action of debt, without farther proceeding. 2 
Haw, 61. hy | 
20. It 


' Leet: 


20. It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make by-laws under 
certain penalties, in relation to matters properly within 
the cognizance of ſuch court, as the reparation of the 
highways, and the like: And alſo a court baron by cuſtom 
my make by-laws, for the well-regulating of commons, 

and ſuch like private matters, And therefore where a 
court leet and baron are holden together, as they uſually 
are, it ſeems, that what is tranſacted therein, in relation 
to publick matters, ſhall be applied to the juriſdiction of 

1 the court leet, and what is done in relation to private 
| matters, ſhall be intended to be done by the court baron, 


2 Haw. 68. 
Pillory and 21. The lord of the leet ought to have a pillory and 
Rocks, tumbrel : and for want thereof, he may be fined, or his 


liberty ſeized. Cro. El. 698. 
But the ſtocks are to be provided at the charge of the 
. town ; for originally they were not to puniſh, but to keep 
men in hold. Mood. b. 4. c. 1. 
Buſineſsdevolved 22. But the buſineſs of the leet hath declined for many 
che ſeſſions, years; and is devolved on the quarter ſeſſions. 


Letter, 


© a, £A, as 


Y the 9g G. c. 22. and 27 G. 2. c. 15. If any perſon 
ſhall knowingly ſend any letter, without any name 
ſubſcribed thereto, or ſigned with a fictitious name, de- 4 
1 manding money or other valuable thing ; or threatning h 
| to kill or murder any of his majeſty's ſubjects, or to burn c 
their houſes, outhouſes, barns, ſtacks of corn or grain, 
hay or ſtraw ; tho' no money or veniſon or other valuable 
thing be demanded by ſuch letter ; or ſhall reſcue any 1 
perſon in cuſtody for ſuch offence ; he ſhall be guilty of | 
felony without benefit of clergy. of 
Seditious or defamatory letters, belong to title Libel. | 


AQ. = 


' Lewd 


Lewdneſs, 


1, Ti any offend their brethren by adultery, whoredom, 


inceſt, or any other uncleanneſs, the churchwardens 

ſhall preſent-them to the ordinary, and they ſhall not be 

admitted to the holy communion, till they be reformed, 
Can, 109. | 

2. But altho' lewdneſs be properly puniſhable by the 

eccleſiaſtical law, yet the offence of keeping a bawdy 


houſe cometh alſo under the cognizance of the law tem- 


poral, as a common nuiſance; not only in reſpect of its en- 
dangering the publick peace, by drawing together difloluts 
and debauched perſons, but alſo in reſpect of its apparent 
tendency to corrupt the manners of both ſexes. 3 Iuſl. 
205. 1 Hat. 196. | 

3. And in general, all open lewdneſs groſsly ſcanda- 
lous is - puniſhable upon indictment at the common law. 
1 Haw. 7. | | 

4. And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alfo with ſuch infamous 
puniſhment as to the court in diſcretion ſhall ſeem proper. 
1 Haw. 196. 

5. And upon information given to a conſtable, that a 
man and” woman are in adultery or fornication together, 
or that a man and woman of evil report are gone to a 


«© „„ 


dewer. 2 Vn. 435. 
rem 0 9. But 
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Lewdneſs, 


9. But if a perſon is indicted for frequenting a bawdy 
houſe, it muſt appear that he knew it to be ſuch a houſe; 
and it muſt be expreſsly alledged that it is a bawdy houſe, 
and not that it is ſuſpected to be ſo. Food. b. 3. c. 3. 

10. On an indictment for keeping a diſorderly houſe, 
a'female witneſs ſwore, that ſhe was a ſailor's wife, and 
during her huſband's abſence out of the realm ſhe had often 
proſtituted herſelf there: Lord Raymond ſaid, it was an 
odious piece of evidence and ought not to be heard. Bari. 
Bawdy-h. 

11, But it is ſaid a woman cannot be indicted for being 
a bawd generally, for that the bare ſolicitation of chaltity 
is not indictable. 1 Haw. 196; 1 Salk. 382. 


Indictment for keeping a diſorderly houſe, 


Weſtmorland. HE jurors for our lord the king upon their 
T cath preſent, that A. O. late of —— 
in the ſaid county, labourer, en the————day of: in 
the———---year of the reign of- --and at divers other times 
as well before as after, with force and arms at -=-afore- 
ſaid, in the county aforeſaid, did keep and maintain, and yet 
doth keep and maintain, a certain common, ull-governed and diſ- 
orderly houſe, and in the ſaid houſe, for his own lucre and gain, 
certain evil and ill- diſpoſed perſons, as well men as women, of 
evil name and fame, and of diſhoneſt converſation, to frequent 
and come together then, and the ſaid divers other times, there 
wilawfully and wilfully did cauſe and procure ; and the ſaid 
men and women, in the ſaid houſe, at unlawful times, as well 
in the night as in the day, then and the 2 other times, there ib 
be and remain, drinking, tipling, whoring, and miſbehaving 
themſelves, unlawfully and wilfully did permit, and yet duth 
permit, to the great damage and common nuſance of all the ſub- 
Jects of our ſaid lord the king, and againſt the peace of aur ſaid 
lord the king, his crown and dignity, | 
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III. How puniſhable. 


een een as 3 | { fu | 
7 Libel 1.4 malicious defariation of em penn, expreſſed 


either in printing or writing, ſigns or pictures, to aſper ſe 
the reputation of one that is alive, or the memory of one that 15 
drad. Wood. b. 3. G. 3. by . 
i T . N 


A nulicisus ——_— And the ſcandal which is ex- 
ptoſſed in a/ſeofing and ironical manner, is as properly a 
malicious defamation, as that which is expreſſed in direct 
terms; as vhere a perſon propoſes one to be imitated for 
his ooutage, who is kdown to be a great ſtateſman, but 
no ſoldier; and another to be imitated for his learning, 
who is known to be a great general, but no ſcholar ; and 
the-like : Which Kind of writing is as well underſtood to 
mean only to upbraid the parties with the want of theſe 
qualitjes, & if it had directly and expreſsly done fo. 
1 Haw. 194. 

And from the ſame foundation it hath alſo been reſolved, 


* 
. 


that a defamatory writing, cxprefiing only one or two 
t 


letters of a name, in ſuch a manner, that from what goes 
before and follows after, it muſt needs be underſtood to 
henify ſuch a particular perſon, in the plain, obvious, 
and natural conſtruction. of the whole, and would be 
perfect — if reſtrained to any other meaning, is as 
properly a libel, as if it had expreſſed the whole name at 
large; for it brings the utmoſt contempt upon the law, 
to ſuffer its juſtice to be eluded by ſuch trifling evaſions: 
And it is a ridiculous abſurdity to ſay, that a writing 
which is underſtood hy every the meaneſt capacity, 
cannot poſſibly be underſtood by a judge and jury. 1 Haw. 
194. punk K 
And it matters not whether the libel be true, or whether 
the party againſt whom it is made be of good or bad fame; 
for in a ſettled ſtate of government, the party grieved 
bucht to complain, for any injury done to him, in the 
ondinary courſe of law, and not by any means to revenge 
2 him- 
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L.tbel, 


himſelf, either by the odious courſe of libelling, or other- 
wiſe, 5 Co. 125. But this is to be underſtood, when the 


-proſecution is by information or indictment; but in an 


action on the caſe, which is to repair the party in damages, 
the defendant may juſtify the truth of the facts, and ſhew 
that the plaintiff hath received no injury. 3 Black}. c. 8, 
p. 126. ä e 


any perſon] Where a writing 2 againſt man- 
kind in general, or againſt a particular order of men, as for 
inſtance, men of the gown, this is no libel ; but it muſt 
deſcend to particulars and individuals to make it a libel. 
3 Salk, 224. | | | 


Expreſſed either in printing or writing, figns or picture] 
A Jibel is either in writing, or without writing: In writing, 
when an epigram, rhyme, or other writing is publiſhed to 
the contumely of another, by which his fame or dignity 
may be prejudiced : Without writing, may be by pictures, 
as to paint the party in any ſhameful and ignominious 
manner; or by ſigns, as to fix a gallows, or other re- 
proachful and ignominious ſigns at a man's door. 5 Ce, 


426. 


E. 7 G. Mayor of Northampton's eaſe, He ſent lord 
Halifax a licence to keep a public houſe, which the court 
ſaid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. 


Or the memory of one that is dead} For the offence is the 
ſame, whether the perſon libelled be alive or dead. 5 C. 
125. | 


II. Who are puniſtable for it. 


It is certain, that not only he who compoſes a libel, 
or procures another to compoſe it, but alſo he who pub- 
liſhes, or procures another to publiſh it, are in danger of 
being puniſhed for it; and it is ſaid not to be material, 
whether he who diſperſes a libel know any thing of the 
contents or effect of it or not; for nothing would be more 


eaſy, than to publiſh the moſt virulent papers with the 
- greateſt ſecurity, if the concealing the purport of them 


from an illiterate publiſher, would make him ſafe in diſ- 
perſing them. 1 Haw. 195. 

Alſo it hath been ſaid, that if he who hath either read 3 
libel himſelf, or hath heard it read by another, do after- 
wards maliciouſly read or repeat any part of it, in the 

* 


Libel, 


ſence of others, or lend or ſhew it'to another, he is 
ilty of an unlawful publication of it. 1 Haw. 195. 
- Alſo it hath been holden, that the copying of a libel ſhall 


be a concluſive evidence of the publication of it, unleſs 


the party can prove, that he delivered it toa magiſtrate to 
examine it. 1 Haw. 195. 

And it hath been ruled, that the finding a libel on 
2 bookſeller's ſhelf, is a publication of it by the book- 
ſeller ; and that it is no excuſe to ſay, that the ſervant 
took it into the ſhop without the maſter's knowledge; 
for the law preſumes the maſter to be acquainted with 
what the ſervant does. Se. C. J. I. p. 33. K. and Dodd, 
10 C. | 

And it ſeems to be the better opinion, that he who firſt 
writes a libel dictated by another, is thereby guilty of 
making it, and conſequently puniſhable for the bare 
writing; for it was no libel, til] it was reduced to wri- 
ting: for the eſſence of a libel oonſiſteth in the writing 
of it; for if a man ſpeaks ſuch words, unleſs the words 
be put in writing, it is not a libel. 2 Salt. 419. 1 Haw. 


195. 

fo it hath been reſolved, that the ſending of a letter 
full of pravoking language to another, without publiſhing 
it, is highly puniſhable, as manifeſtly tending to a diſtur- 
bance of the peace, 1 Haw. 195. 

But it hath been reſolved, that he who barely reads a libel 
in the preſence of another, without knowing it before to 
bea libel, or who is only proved to have had a libel in his 
cuſtody, ſhall not in reſpect of any ſuch act be adjudged 
the publiſher of it. But the having in one's , a 
written copy of a libel publickly known, is an evidence of 
the publication of it. 1 Haw. 196. 


LI. How puniſhable, 


There ſeemeth to be no doubt, but that the offenders 


may be cendemned to pay ſuch fine, and alſo to ſuffer ſuch 


corporal puniſhment, as to the court in diſcretion ſhall 


ſeem proper, according to the heinouſneſs of the crime, 


and the circumſtances of the offender. 1 Haw. 196. 

And it hath been adjudged, that libels, as having a direct 
and immediate tendency to a breach of the peace, are in- 
dictable before juſtices of the peace. 2 Haw. 40. 

On an inditment ſetting forth the offence, according to 
te tenor and to the offe@ following, it was agreed by the court, 
chat to the effect following — naught, being vague and 

- uſe- 
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uſcleſs words ; for the court muſt judge of the words them 
ſelves : But the words, according to the tenor, do correct 
the defect; for they import the very words themſelves, 


for the tenor of a thing is the tranſcript and true copy of it, 
to which it may be compared :+And therefore words 
ſpoken there can be no tenor, becauſe there is no written 


original. 2 Salk, 417. 3 Salk. 225. 

And it myit be proved to be Written or publiſhed, i in 
the county laid in the indictment ; all matters of crime 
being local, Read Lib. State Tr. . 3.774, 775: wi 4. 

72. 


Indiftment for a libel. 


HE jurors for our lord the king upon their cath preſent, 
T that A. O. late of--- in the county . 
gentleman, not having God before his eyes, but moved by the 
inſligation of the devil, and falſely and maliciouſly contriving 
and intending to bring our ſaid lord the king into hatred and 
infamy amongſt his ſubjets, and to mave ſedition amongſt the 


following, to wit, -- And in another part of the ſame 
libel are contained divers other falſe, ſeditions, ſcandalous, 
and malicious matters, according to the tenor following 
—.— to the evil example F all others in the like caſe offending, 
and againſt the pow of our ſaid lord the king, his crown and 
dignity. 


Linen cloth, 


OR the duties on linen cloth printed or ſtained ; 
F title Extile. 
For journeymen and other workmen imbezilling the 


materials of the linen manufacture, ſee title AGING" 
1 1. Any 


— Aa a. a 


Linen cloth. 

1. Any perſon, native or foreigner, may without paying 
any thing, in any place, privileged or unprivileged, cor- 
porate or not corporate, ſet up and exerciſe the occupation 
of breaking, hickling, or drefling of hemp or flax; as alſo 
for making or whitening of thread ; as alſo of ſpinning, 
weaving, making, whitening, or bleaching any- cloth 
made of hemp or flax only; as alſo the myſtery of making 
twine or nets for fiſhery, or of ſtoving of cordage ; as 
alſo the trade of making tapeſtry hangings. 15 C. 2. 
c. 15./. 2. 

Fe) all. foreigners that ſhall uſe any the. trades afore- 
ſaid three years, ſhall (ni the oaths of allegiance 
and ſupremacy before two juſtices near unto their dwel- 
lings) enjoy all privileges as natural born ſubjects. { 3. 
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Who may ſet up 
trades in the li · 
nen manutac- 
ture. 


2, Whereas certain evil diſpoſed perſons, by ſundry de- Deceitfyl ma- 


vices, ſtretch linen cloth both in length and breadth, and 


then with battledores or otherwiſe beat the fame, caſting g 


thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made finer and 
thicker to the eye, but the threads are thereby looſened 
and made weak: If any perſon ſhall hereafter ute the ſaid 
deceits, or do any other act with any linen cloth whereb 

it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 


king of linen 
loth. 


and the offender puniſhed by one month's impriſonment at 


the leaſt, and pay ſuch fines as the juſtices ſhall aſſeſs. 1 El. 
6. 12. /. 1. 

And the judges of affize, and juſtices of the peace or 
three of them (x 2.) may hear and determine the ſame in 
their ſeſhons, by information, indictment, or upon the tra- 
verſe of any preſentment or indictment found before them. 


» 2 

And if any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 
(1 9.) make due information of the offence and of the 
ſeizure, or ele ſhall procure the offender to be indicted at 
the next ſeſſions, and ſhall alſo be bound by recognizance 
or obligation to purſue the ſame with effect, and to give 


evidence, and to pay the moiety of what he ſhall recover, 


to the ſheriff or other accountant to the uſe of the king, 
And the other half ſhall go to the informer or proſecutor, 


+3 
And the juſtices before whom the offence ſhall be tried, 
ſhall certify” the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo much thereof as apper- 
G 4 taineth 
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—_ to the king, in like manner as for other fines, 
4. | 


Denn inthe 3. By the 18 G. 2. c. 27. Every perſon who ſhall, by 
8 day or night, feloniouſly any linen, fuſtian, calico, 
dle. or cotton cloth; or cloth worked, woven, or made of any 


cotton or linen yarn mixed; or any thread, linen, or 

cotton yarn ; linen or cotton tape, incle, filleting, laces, 

or any other linen, fuſtian, or cotton goods, Jaid to be 

printed, whitened, bowked, bleached, or dried, to the 

value of 10s, ar ſhall knowingly buy or receive any ſuch 

m_ ſtolen, ſhall be guilty of felony without benefit of 
clergy. 

And by the 4 G. 3. c. 37. If any perſon ſhall, by day 

or night, break into any houſe, ſhop, cellar, vault, or 

other place or building, or by force enter into any houſe, 

ſhop, cellar, or vault, or other place or building, with 

intent to ſteal, cut, or deſtroy any linen yarn, or any linen 

cloth, or any manufacture of linen yarn belonging to any 

manufactory, or the looms, tools, or implements uſed 

therein; or ſhall wilfully or maliciouſly cut in pieces or 

1 any ſuch goods, when expoſed either to bleach ot 

72 ; e ſhall be guilty of felony without benefit of clergy. 

16. 

8 4. If any perſon ſhall cauſe any ſtamps to be affixed to 

3 any foreign linens imported, in imitation of the ſtamps put 

= on Scatch or Iriſh linens ; he ſhall forfeit 51 for each piece: 

Or if any perſon ſhall expoſe or pack up for ſale any 

foreign linens (knowing them to be ſo ſtamped) as the ma- 

nufacture of Scotland or Ireland; he ſhall forfeit the ſame, 

and alſo 51 for each piece. And if any perſon ſhall affix 

any counterfeit ſtamp on any linen of the manufacture of 

Great Britain or Ireland, in order to vend the ſame as 

linens duly ſtamped ; he ſhall forfeit 51 for cach piece: 

And if any perſon ſhall expoſe or pack up for ſale, any ſuch 

linens, knowing them to be ſo ſtamped ;- he ſhall forteit 

the ſame, and alſo 51 for each piece. 17 G. 2. c. 30. 


of. 1. 

7 And one juſtice may convict the offender on the oath of 
one witneſs, and may grant his warrant for diſtreſs and fale; 
and for want of ſufficient diſtreſs, any juſtice, on proof 
thereof made on oath by the perſon executing the warrant, 

may commit him to gaol for fix months, unleſs it be paid 
Sooner : Which penalty ſhall go to the informer, deducting 
2s in the pound to be paid to the conſtable who fhal) 
execute the warrant, /. 2, 

2 ; 5. By 


r 


Linen cloth, 


5. By the 18 G. 2. c. 36. and 21 G. 2. c. 26. and 32 
G. 2. c. 32. and 7 G. 3. c. 43. there are many reſtrictions 
relating to the importation of foreign cambricks and French 
lawns, which not falling under the cognizance of juſtices 
of the peace, are here omitted, 

Concerning the wearing of the ſaid (foreign) cambricks 
or French lawns, it is enacted, that no perſon ſhall wear 
any eambrick or French lawn, on pain of 51 to the infor- 
mer, on conviction by oath of one witneſs before one juſ- 
tice; who ſhall, on information on oath in ſix days after 
the offence committed, ſummon the party, and on his ap- 
pearance or contempt proceed to examine the matter, and 
on due proof thereof made, either by confeſſion, or oath 
of one witneſs, hear and determine the ſame,. and cauſe 
the penalty to be levied by diſtreſs. The party aggrieved 
may appeal to the next ſeſſions, giving fix days notice. 
18 C. 2. c. 36. /. 1. 

And if any perſon ſhall / or expoſe to ſale any cam- 
brick or French lawns, made or not made up (except for 
exportation); he ſhall forfeit 51 in like manner. 1G. 2. 


c. 36. /. 2. | 

Bur if the wearer ſhall, on oath before a juſtice, diſ- 
cover the ſeller ; he ſhall be diſcharged, and the ſeller 
only ſhall be liable. 18 G. 2. c. 36. / 3. 21G. 2. c. 26. 


J. 2. 

And where ſuch wearer ſhall be excuſed by diſcovering 
the vender, the penalty on the vender ſhall go to the 
perſon who informed againſt the wearer. 21 G. 2. c. 26. 


And any milliner or other perſon, who ſhall for hire 


up any cambrick or French lawn for any wearing 
apparel, ſhall be liable to the penalties inflicted on the 
vender. 21 G. 2. c. 26. / 5. a 
And where an offender is a feme covert, living with her 
huſband, the penalty ſhall be levied on the goods of the 
buſband. 21 G. 2. c. 26. / 4. 


Foreign cam- 
bricks and lawns, 


6. By the 4 G. 3. c. 37. and 7 G. 3. c. 43. there are Cambricks and 
divers regulations concerning the making and ſtamping hne mace in 


cambricks and lawns made in England; and if any perſon 
hall forge and counterfeit ſuch ſtamp, he ſhall be guilty 
of felony without benefit of clergy. 


Ling. Bu ning of it. Se: Turi ing. 


London. 
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Reſorting to 
church on the 
Lord's day. 


Sports on the 
en > 


London. 


TYHERE are many acts of parliament relating to the 
city of London and other places within the ills of 
mortality, which being only local are not within the com- 
aſs of this work; and which would require a diſtinct vo- 
[ume of themſelves. Sir Jahn Fielding, in his Extract 
© of the penal laws relating to the peace and good order 
of the city of London, Fach collected theſe partly, 
amongſt other more general laws, for the inſtruction of ig- 
norant offenders, and admonition of the unwary. It would 
be a work of further ſervice to the 1 if ſome 
perſon would undertake a compleat collection and digeſt 
of all the laws relating to the cities of London and .. 
minſter, and other places within the bills; out of which 
might be ſelected again, ſuch only as concern the office 
of a juſtice of the peace in particular, 


Inn OH 


Lozd's day. 


I. 42 perſons, not having a reaſonable excuſe, ſhall 

reſort to their pariſh church or chapel (or to ſome 
congrepation of religious worthip allowed by the tolera- 
tion act) on every ſunday ; on pain of puniſhment by the 
cenſures of the church, or of forfeiting 1s to the poor 


for every offence, 1 Fl. c. — 14, 24. To be levied 


by the churchwardens by diſtreſs, by warrant of one 
juſtice. 3 J. c. 4. / 27, 28. 
2. King James the firſt, in 1618, publickly declared to 
his ſubjects, in what was called the book of ſports, theſe 
us. following to be /awfu, viz. dancing, archery, 
ping, vaulting, maygames, whitſon, ales, and morris 
dances ; and did command that no ſuch honeſt mirth or 
recreation ſhould be forbidden to his ſubjects on ſunday 
after evening ſervice : But reſtraining all recuſants from 
this liberty; and commanding each pariſh to uſe thei 
recreations by itſelf; and prohibiting M unlatoful games, 
bear baiting, bull baiting, interludes, and bowling by the 


er ſort. Dalt. c. 46, 
meaner ort. Vall. c. 4 After 
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Loe's dap. 


After which it was enacted by the ſtatute of the 1 C. 
„ . that there ſhall be no concourle of people out of their 
own pariſhes on the lord's day, for any ſport or paſtimes; 
nor any bear baiting, bull baiting, interludes, common 
plays, or other unlawful exerciſes and paſtimes uſed by 
any perſons-within their own pariſhes; on pain that every 
offender; being convicted within a month aſter the offence, 
before one juſtice on view, or confeſſion, or oath of one 
witneſs, ſhall forfeit for every offence 3s 4d to the poor, 
to be levied by the conſtable and churchwardens by di- 
ſtreſs: in default of diſtreſs, the party to be ſet publickly 


in the ſtocks for three hours. 
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3. By the 1 J. c. 22. No /hoemater ſhall: ſhew, to the Exerciſing 


intent to put to ſale, any ſhoes, boots, buſkins, ſtartops, 


2 pair, and the value thereof: to be recovered at the atiizes, 
ſeſions, or leet ; one third to the king, one third to him 
who ſhall ſue, and one third to the town or lord of the 
leet, {; $37 26; $0... 

And by the 3 C. c. 1. No carrier with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
carmen with any cart or carts, nor wainmen with any 
wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the lord's day, on pain of 
20s; or if any butcher, by himſelf, or any other for him, 
with his privity and conſent, ſhall kill or fell any victual 
on the lord's day, he ſhall forfeit 6s 8d. The conviction 
to be in fix months before one juſtice, or mayor, on view, 
or confeſſion, or oath of two witnefles ; to be levied by 


de conſtable or churchwatden, by diſtreſs; or to be re- 


covered in any court of record, in any city or town cor- 
porate, before the juſtices in ſeſſions; to be applied to 
the uſe of the poor, except that the juſtice may reward the 
Informer or proſecutor with part of the forfeiture, not 
exceeding one third part, | | 
And by the 29 C. 2. c. 7. it is further enacted, that no 
rover, horſe courſer, waggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the lord's day, on pain of 208; and in general, that no 
tradeſman, artificer, workman, labourer, or other perſon, ſhall 
do or exerciſe any worldly labour, buſineſs, or work of 
their ordinary calling on the lord's day ; (except works of 
neceſſity and Charity ; and except drefling of meat in fami- 
les, and drefling and ſelling of meat in inns, or cooks 
| fn 2 . ſhops, 


worldly callings 
N on the lord's 
ſlippers, or pantofles, upon the ſunday ; on pain of 38 4d day. 
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- Ju 


Lo2d's day, 


ſhops, or victualling houſes, for ſuch as cannot other. 


; wiſe be provided; and by the 9 An. c. 23. ſ. 20. except 


licenſed hackney coachmen and chairmen within the 
bills of mortality ;) on pain of every offender above 14 
years of age forfeiting 5s : and alſo that no perſon ſhall 
publickly cry, ſhew forth, or expoſe to ſale, any wares, mer- 
chandizes, fruit, herbs, goods or chattels whatſoever, on 
the lord's day, (except crying and ſelling of milk, before 
nine in the morning and after four in the afternoon; 
and except mackarel, which may be ſold on ſundays, be- 
fore, or after divine ſervice, by the 10 & 11 V. c. 24, 
J. 14.) on pain of forfeiting the ſame ; and. alſo that no 


_ perſon ſhall uſe, employ, or travel on. the lord's day, with 


= boat, wherry, lighter, or barge (unleſs allowed by x 
ice of peace, on extraordinary occaſion 3 and ex- 
cept 40 watermen who may ply on the Thames on ſun- 
days betwixt Vauxhall and 8 by the 11 & 12 //, 
c. 21. /. 13.) on pain of 58: and if any perſon offending 
in any of the premiſſes, ſhall thereof be convicted in ten 
days after the offence, before one juſtice, on view, or 
confeſſion, or oath of one witneſs, the juſtice ſhall give 
warrant to the conſtables or churchwardens, to ſeize the 
goods cried, ſhewed forth, or put to fale, and to ſell the 
ſame ; and to levy the other forfeitures by diſtreſs; to 
the uſe of the poor, except that the juſtice may out of 
the ſame reward the informer with any ſum not exceeding 
one third part. And for want of diſtreſs, the offender 
ſhall be ſet publickly in the ſtocks for two hours. 

By the 2 G. 3. c. 15. Fiſh carriages ſhall be allowed to 
paſs on ſundays and holidays, whether laden or returning 
* ＋ Fo ; 

. 32 CG. 2. K. and Cox. An information was moved 
for againſt a juſtice of the peace, for refuſing to receive a 
information againſt a baker, for exerciſing his trade on 2 
ſunday, contrary to the aforeſaid ſtatute of the 29 C. 2. 
c. 7. On ſhewing cauſe, it appeared, that the charge 
a>ainſt the baker was, nut for baking bread, but for ba- 
king puddings, and pies, and other ſuch things for dinnet. 
And due court were of opinion, that this was not an of- 
fence within the act; but falls within the exception of 
works of neceſſity and charity, and within the equity of 
the proviſo as being a cook's ſhop ; there being the ſame 
reaſon that the baker ſhould bake for others, as that a cook 
ſhould roaſt and boil for them : And it is better that ons 
baker and his men ſhould ſtay at home, than many fa. 
milies and ſervants. And the rule to ſhew cauſe was di- 
charged, with coſts. Burrow, Mansfeld. 785. * 
4. ©} 


Toꝛd's day, 


4. By the 13 G. 3. c. 80. If any perſon ſhall, on a Ki 


ſunday, take, kill, or deſtroy, or uſe any gun, dog, 
ſnare, net, or other engine for taking, killing or deſtroy- 
ing, any hare, pheaſant, partridge, moor game, heath 
„or grouſe ; he ſhall, on conviction on the oath of 
one witneſs before one juſtice, forfeit for the firſt offence 
not exceeding 201 nor leſs than 101; for the ſecond of- 
ſence, not exceeding 301 nor leſs than 201 ; for the third 
and every other offence 5501, to be recovered upon indict- 
ment at the ſeſſions: as is ſet forth more particularly un- 
der the title Game. 
cute any writ, proceſs, warrant, order, judgment, or de- 
cree (except in caſes of treaſon, felony, or breach of the 
peace), but the ſervice thereof ſhall be void; and the per- 
ſon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 
any writ, proceſs, warrant, order, judgment, or decree, 
29 C. 2. c. 7. ſc 6. 

But this doth not extend to eccleſiaſtical proceſs, as ci- 
tations, or excommunications. Gibſ, 271. 

A juſtice iſſued a warrant to the conſtable, to make a 
perſon find ſureties for his good behavicur : the conſtable 
executed the warrant on a ſunday, and he was juſtified by 
the court ; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably interpreted for the peace. 
Nm. 250. 
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5. No perſon upon the lord's day, ſhall ſerve or exe- — — 


8d. 


6. No hundred ſhall be anſwerable for any robbery on Robbery on the 
the lord's day: Nevertheleſs the inhabitants ſhall make led day. 


hue and cry after the offenders, on pain of forfeiting to 

the king as much money as might have been recovered 

by the party robbed againſt the hundred, if he had been 
bed on any other day. 29. C. 2.c. 7. / 5. 


Warrant 
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Lod's day. 


Warrant 6n the 3 C. c. 1, and 29 C. 2. 6, 5. to kj 
298 on a carrier fo travelling on the Jon's day; 
Which ſame will 1 mutatis mutandis, for the 
other penalties under this title. 


. To' the conſtable er in the füt 
Weltmotland. j county, and to the churchwatdens of 
| the pariſh of in the ſaid county. 


ORASMUCH os A. O. of —== i the cu 
5 chrritr, I duly Ek ore me J. b. 
efquire; me of his mujefty's juſtices affigned to keep the peace in 
the ſaid county, and i to ith ant deterihine divers felinit, 
trefpaſſes, and other miſdemeanors in the ſaid 7 committed 


for thut he the ſuid A. O. on the - Hay —— 
the year of the reight —— being the lord's diy, 
commonly called ſunday, with his horfes dito and through the 
ſaid pariſh of —— did. travel, contrary to the fatitzs in thit 


caſe made and provided, whereby he hath fi-felted the ſum of 
208 75 lawful money of England; the art therefort to con 
mand you forthwith to levy the ſaid fu of 208, by diftrain- 
ing the goods and chattels of him the ſaid A. O. And if 
within the ſpact of [ foe] days next after ſuch difireſs by yu 
taken, the ſaid ſum ſhall not be paid, together with the rea- 


ſondble charges of taking and 75 the fame, that then yn 


do fell the ſaid goods and chaitels fo by you diſtrained, and ai 
7 the money ariſing by ſuch ſale, that you do pay the ſum i 

s 8d, part Bo Fre m of 208, to A. I. of —— 
ytoman, wha informed me of the ſaid offtnce, and that you ſe 
the remaining fun of 138 4d employed to the 7 of the pair 
of your faid pariſh of —— returning te him the aid A. O. 
the overplus upon demand, the reaſonable charges of taking, 
keeping, and ſelling the faid diſtreſs, being fit dedudted. 
And you are is certify to me, with the return of this preceft, 


_ what you ſhall have done in the execution thereof. Herein fail 


you not. Given under my hand and ſeal at — in the ſaid 
eounty, the day of 


Lotteries. See Gaming, 
Low wines. Sce Etciſe, 


Lund 
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Tunaticks. 


1 NN campos mentis is of four kinds; 
Firſt, Ideots ; who are of non ſane memory from Who. 
their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
ſanding by the viſitation of God, as by ſickneſs, or other 
accident. 

Thirdly, Lunaticks; who have ſometimes their under- 
ſtanding, and ſometimes not. 8 | 

Fourthly, Drunkards ; who by their own vicious act 
for a time deprive themſelves of their memory and under- 
— 1 Inſt. 247. 


2. He who incites a madman to do a murder, or other Inciting him to 
commit a crime, 


crime, is a principal offender, and as much puniſhable as 
if he had done it himſelf. 1 Haw. 2. 

3. But ideots and lunaticks, who are under a natural Not puniſhable 
diſability of diſtinguiſhing between good and evil, are fene, a of 
not puniſhable by any criminal proſecution, 1 Haw. 2. 

Yet drunkards ſhall have no privilege by their want of 
found mind; but ſhall have the ſame judgment as if they 
were in their right ſenſes. 1 . 247. 1 Haw. 2. 

1 H. H. 32. 

4. But if a perſon, who wants diſcretion, commit a Puniſhable for. 
treſpaſs againſt the perſon or poſſeſſion of another; he Wil offences. 
ſhall be compelled in a civil action to give ſatisfaction for 
the damage. 1 Haw. 2. | 

5. If one who hath' committed a capital offence become Becoming non 
mn compos before conviction, he ſhall not be arraigned ; f“ ee 
and if after conviction, he ſhall not be executed. Hale? 

Pl. 10. 1 Haw. 2. | 

6. By the common law, if it be doubtful whether a How tried whe. 
criminal, who at his trial in appearance is a lunatick, be — =_— — 
ſuch in truth or not, it ſhall be tried by an inqueſt of 8 
office, to be returned by the ſheriff; and if it be found by 
them, that the party only feigns himſelf mad, and he 
ſtill refuſe to anſwer, he ſhall be dealt with as if he had 
confeſſed the indictment. 1 Haw. 2. 

7- An ideot cannot bring an appeal. 1 Hat. 162. Kg ran 

8. Neither can he be an approver; becauſe he can nei- hf 
ther take the oath in that caſe required, nor wage battle: be an approves, 
3 "ft. 129. 


9. Any 


\ Lunaticks. 


9- Any perſon may juſtify confining and beating his 
friend being mad, in fuch manner as is proper in ſuch cir- 
cumſtances. 1 Haw. 130, 

10. By the 17 G. 2. c. 5. it is enacted, that whereas 
there are ſometimes perſons, who by _—_— or otherwiſe, 
are furiouſly mad, or are ſo far diſordered in their ſenſes 
that they may be dangerous to be permitted to go abroad, 
it ſhall therefore be lawful for two or more juſtices where 
ſuch lunatick or mad perſon ſhall be found, by warrant 
directed to the conſtables, churchwardens, and overſeen 
of the place, or ſome of them, to cauſe ſuch perſon to 
be apprehended, and kept ſafely locked up in ſome ſecure 
place, within the county or precinct, as ſuch juſtices ſhall 


under their hands and ſeals direct and appoint, and (if 


ſuch juſtices find it neceſſary) to be there chained, if the 
ſettlement of ſuch perſon ſhall be within ſuch county or 
precinct, 

And if ſuch ſettlement ſhall not be there, then ſuch 
perſon ſhall be ſent to his ſettlement by a vagrant pals 


( mutatis mutandis) ; and ſhall be locked up or chained by 


warrant of two juſtices of the county or precinct, to which 
fuch perſon is ſo ſent, in manner atoreſaid : - 

And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſons, during ſuch 
reſtraint, (which ſhall be during ſuch time only as ſuch 
lunacy or madneſs ſhall continue), ſhall be ſatisfied and 
paid (ſuch charges being firſt proved upon oath) by order 
of two juſtices, directing the churchwardens or overſeers, 
where any goods, chattels, lands or tenements of ſuch 
perſon ſhall be, to ſeize and fell ſo much of the goods 
and chattels, or receive ſo much of the annual rents of 
the lands, as is neceſſary to pay the ſame ; and to account 
for what is ſo ſeized, ſold, or received, to the next quarter 
ſeſſions: But if ſuch perſon hath not an eſtate to ſatisfy 
the ſame, over and above what ſhall be ſufficient to main- 
tain his family, then ſuch charges ſhall be paid by the 
pariſh, town, or place to which ſuch perſon belongs, by 
order of two juſtices, directed to the churchwardens ot 
overſeers for that purpoſe. .. 20. | 

Provided that any perſon aggrieved by any act of ſuch 
juſtices out of ſeſſions may appeal to the next ſeiſions, 


giving reaſonable notice; whoſe order therein ſhall be fi- 


nal. /. a6. by | 
But nothing herein ſhall reſtrain or abridge the powe! 


of the king, or lord chancellor; nor ſhall reſtrain or pr 
G yen 
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yent any friend from taking them under their own care 
and protection. / 21. 
11. BY the 14 G. 3. c. 49. (which is in force for 5 Houſes for re. 
No perſon, on pain of 500l, ſhalt entertain or con- op — 
in any houſe kept for the reception of lunaticks, more ceaſed. 
than one lunatick at one time, without a licence to be grant- 
ed yearly by the college of phyſicians within London and 
Weſtminſter and ſeven miles thereof and within the coun- 
ty of Middleſex, and elſewhere by the: juſtices in ſeſſions, 
12. The king is the general guardian of ideots and lu- King the guar- 
naticks. 17 Ed. 2. fl. 1. c. 9, 10. dan of lunaticks, 
13. A perſon of non ſane memory ſhall not avoid his Whether he may 
own act, by reaſon of this defect; but his heir or executgr 2 his own 
may. 4 Co. Beverly's caſe. - on 1 
14. If an ideot takes a wife, they are huſband and wild brsdber he may 
in law, and their iſſue legitimate; for he is allowed to be cat to mare 
capable of conſenting to marriage. 1 Sid. 112. A 
But by the 15 G. 2. c. 30. Lunaticks found ſo by in- 
quiſition by commiſſion under the great ſeal; or any luna- 


t 
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by tick or perſon under a phrenzy, whoſe perſon and eſtate is 
ch reſted in truſtees by act of parliament, if they marry be- 

fore they are declared of ſound mind by the lord chancellor, 
p- or the truſtees or major part of them reſpectively, every 
ch ſuch marriage ſhall be void. 
ch 15. A lunatick may ſurrender a leaſe in the court of ſn what manner 
nd chancery or exchequer, in order to renew the ſame, 29 bf My fwirender 
ler C. 2. c. 31. | — Jectbd. 
rs, Alſo, by direction of the lord chancellor, he may ac- 
ch cept a ſurrender of ſuch leaſe, and execute a new one, 
ds 1G. 3. c. 20. 
of 16, To make a will, it is not ſufficient that the teſtator Whether he may 
ant have memory to anſwer to familiar and uſual queſtions, uke will. 
ter but he ought to have a diſpoſing memory, ſo as to be able 


sfy to make a diſpoſition of his eſtate, with underſtanding and 
in- reaſon, 6 Co. 23. 


by — — — 


uch Madder. 


fi- F any perſon ſhall ſteal and take away, or wilfully and 
maliciouſly pull up or deſtroy any madder roots; and 
wer BI {hall be convicted thereof before one juſtice, by eonfeſ- 
pre- hon or oath of one witneſs ; he ſball, for the firſt offence, 
vent N to the owner ſuch ſatisfaction for damages and in ſuch 
o. III. "nn time 
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time as the juſtice ſhall appoint, and moreover ſhall pay 
down upon the conviction to the overſeer for the uſe of 
the poor ſuch ſum, not exceeding 10s, as to the juſtice 
ſhall feem meet; and if he ſhall not make ſuch recompence, 
and alſo pay ſuch ſum to the uſe of the poor, the ſaid juſ- 
tice ſhall commit him to the houſe of correction for any 
ſpace not exceeding one month, or may order him to be 
whipped by the conſtable or other officer, as te the ſaid 
juitice ſhall ſeem meet: and for the ſecond offence, ſhall 
by ſuch juſtice be committed to the houſe of correRion for 
three months. Proſecution to be commenced within thirty 


days. 31 G. 2. c. 35. f 5, 6 
Madmen. See Lunaticks. 


Maim. 


1. AIM is ſuch a hurt of any part of a man's body, 
| whereby he is rendred leſs able in fighting, either 
to defend himſelf, or annoy his adverſary, 1 Haw. 111. 
2. For the members of every ſubject are under the ſafe- 
uard and protection of the law, to the end a man may 
erve his king and country, when occaſion ſhall be offered: 
and therefore a perſon who maims himſelf, that he may 
have the more colour to beg, may be indicted and fined. 
1 Infl, 127. | 
| 720 by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. 

3. The cutting off, or diſabling, or weakening a man's 
hand or finger, or ſtriking out his eye, or foretooth, or 
caſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken but only disfigure him. 
1 Haw. 111, 112. ; 

4. It is ſaid, that anciently caſtration was puniſhed 
with death; and other maims with the loſs of member for 
member : but afterwards no maim was puniſhed in any 
caſe with the loſs of life or member, but only with fine 
and impriſonment. 1 Haw. 111. 112. ; | 

But now by the 22 & 23 C. 2. c. 1. (which is called 
the Coventry act, becauſe it was made on the occaſion of 
Sir John Coventry's being aſſaulted in the ſtreet, and his 
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thought, and by laying: in wait, ſhall unlawfulty cut out 
or diſable the tongue, put out an eye, lit the noſe, cut 
off a noſe or lip, or out off or diſable any limb or mem- 
ber of any ſubje&, with intention in fo doing to maim or 
disfigure him; the perſon ſo offending, his counſellors, 
aiders, and abettors (knowing of and privy to the offence) 
ſhall be guilty of felony without benefit of clergy; but 
not to work corruption of blood. 

5. If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 
is nevertheleſs within this ſtatute. 1 Haw. 112. 

The caſe was, one Mr, Cate a gentleman of folk, and 
one Woodburn a labourer, were indicted, in 1722, Coke far 
hiring and abetting Woodburn, and Woodburn for the actual 
fact of ſlitting the noſe of Mr. Criſpe. The murder of 
Criſpe was intended, apd he was left for dead, being ter- 
ribly hacked and disfigured. with a hedge bill; but he 
recovered, Now the bare intent to murder is no felony : 
but to dishgure, with an intent to dishgure, is made fo 
by this ſtatute; on which they were therefore indicted. 
And Cate reſted his defence upon this point, that the aſ- 
fault was not committed with an intent ta disfigure, but 
with an intent to murder, and therefore not within the 
ſtatute, But the court. held, that if a man attack ano- 
ther to murder him with ſuch an inſtrument as a hedge 
bill, which cannot but indanger the disfiguring him; and 
in ſuch attack happens not to kill, but only to disfigure 
him; he may be indifted on this. ſtatute: and it thall 
de left to the jury whether it was not a deſign to mur- 
der by disfiguring, and conſequently a malicious intent 
to disfigure as well as to murder. Accordingly the jury 
found them guilty of ſuch previous. intent to disfigure, in 
order to effect their principal intent to murder. And 
they were both condemned: and executed. 4 Black.” c. 15. 


* 207. 
6. If the maim-comes not within any of the deſcriptions 


in the act, yet it is indictable at the common law, and 
may. be puniſhed by finc and impriſonment.: Or an appeal 
may be brought for it at the common law; in which the 
party injured ſhall recover his : or he may bring 


a action of treſpaſs; which kind of action hath: now 
generally ſucceeded into the place of appeals in ſmaller 
offences not capital. 2 Harv. 157—160. 1 
s It doth not ſeem, that in maiming there may be acy 
ies after the fact. 2 Haw. 311. 
H 2 | For 
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Maim. 


For maiming of catile, ſee title Cattle. 
Mainprize. See Bail. 


Maintenance. 


BUTING of title belongeth not to this place, but i 
treated of under a title of its own. | 


I. Of maintenance in general. 
II. Of champerty in particular. 
III. Of embracery in particular. 


I. Of maintenance in general. 
Concerning which I will ew. 


i. What it in. | 
it, How puniſhable by the common law. 
iii. How by flatute. 


i. What it is. 


1. Maintenance (manu tenere) is an unlawful taking in 
hand or upholding of quarrels or ſides, to the diſturbance u 
hindrance of common right, 1 Haw. 249. 

2. And it is twofold: N 

One in the country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
ſeſſion of them for him by force or ſubtilty; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned : And this kind 
of maintenance is puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way 
depended in plea or not; but it is ſaid not to be action- 
able. 1 Haw. 249. FTE, 

Another 


Maintenance, 
Another in the courts of juſlice; where one officiouſly in- 
termeddles in a ſuit depending in any ſuch court, which no 
way belongs to him, by afliſting either party with mo 
or otherwiſe, in the proſecution or defence of any ſu 
ſuit, 1 Haw. 249. 

3- Of this ſecond kind of maintenance, there are three 
ſpecies z 
"Firſt, where one maintains another, without any con- 
tract to have part of the thing in ſuit; which generally 

under the common name of maintenance. 

Secondly, where one maintains one fide to have part 
of the thing in ſuit ; which is called rty. 

Thirdly, where one laboureth a jury; which is called 
mbracery, 1 Haw. 249. 

4. But it ſeemeth to be „that wherever any per- 
ſons claim a common intereſt in the ſame thing, as in a 
way, churchyard, or common, by the ſame title, they 
may maintain one another in a ſuit relating to the ſame. 
1 Haw. 252. 

5. Alle that whoever is any way of kin or affinity to 
the party, may counſel and aſſiſt him, but that he cannot 
juſtify the laying out any of his own money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. 1 
Haw. 252. 1 

b. Alſo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſuit, 
1 Haw, 253. | 


ii, How puniſhable by the common law. 


It ſeemeth that all maintenance is not only malum pro- 
libitum by ſtatute, but is alſo malum in ſe, and ſtrictly 
prohibited by the common Jaw, as having a manifeſt 
tendency to oppreſſion ; and therefore it is fad, that all 
offenders of this kind are not only liable to an action of 
maintenance at the ſuit of the party grieved, wherein they 
(ball render ſuch damages as ſhall be anſwerable to the 
injury done to the plaintiff, but alſo that they may be 
Indicted as offenders againſt publick juſtice, and adjudged 
ttereupon to ſuch fine and impriſonment as ſhall be agree- 
able to the circumſtances of the offence. Alſo it ſeemeth, 

a court of record may commit a man for an act of 
3 maintenance 
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| fear, nor other cauſe, in 


Ma intenante. 
maintenance done in the face of the court. 2 Inf, 212. 
1 Haw. 255. 


iii. How by ſtatute. 


1. By the 1 Ed. 3. |. 2. c. 14. No perſon ſhall take 

6 him to maintain quarrels, nor parties in the country, to 
e diflurbance of the common law, 

2. And by the 20 Ed. 3. c. 4. None ſhall take in hand 

els other than their own, nor the fame maintain, by 

them nor by other, for Gifs promiſe, amity, favour, doubt, 

ilurbance of law, and hindrance of 


f. 

N And by the 1 R. 2. c. 4. None ſhall take or ſuſtain 
any quarrel by maintenance in the country, nor elſewhere, an 
pain, if be is a great officer, as the king by advice of the 

ras ball ordain; if be is a leſſer officer, he ſhall forfeit- his 
47 and be impriſoned and ranſomed at the king's will; and 
ell other len, on pain of impriſonment, and ranſom at the 
king's will, 

q And by the 32 H. 8. c. 9. Ne perſon ſhall unlawfully 
maintain, or procure any unlawful maintenance, in any attion, 
demand, or complaint, in any court having pawer to hold plea 
of lands; nar ſhall unlawfully retain any perſon for mainte- 
nance of any plea, to the diſturbance or hindrance of juſtice ; 
on pain of 101, half ts the king, and half to him that hall ſu: 


within one year. 


Unlawfully maintain] It ſeemeth that in an information 
on this ſtatute, it is not ſufficient to ſay, that the defen- 
dant maintained the party, without adding that he did it 


* unlawfully. 1 Haw. 256. 


Having pour to hold plea of lands] It is ſaid to have been 
acjudged, that maintenance of a ſuit in a ſpiritual court, 
is neither within this nor any other ſtatute concerning 
maintenance, 1 Haw. 256. 


To hold plea] It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea. was de- 
pending; and therefore that it is not ſufficient to ſay that 
a dill was exhibited. x3 Haw, 256. ' 


* 


11, Of 


rever 
for ta have part of the thing in plea, ſhall take upon hi the 
4 


Maintenante. 


II. or champerty in particular. 
„„ 
ti, How puniſhable by the common law, 
in, How by ſtatute, 


i. What it is. 


Champerty (from campi parte) is the unlawful mainte- 
nance if a ſuit, in conſideration of ſome bargain to have part 
of the or thing in diſpute, or part of the gains. 1 Haw, 
156, 33 Ed. 1. ſt. 2. + KEN 

Every champerty is maintenance, but every mainte- 
nance is not champerty; for champerty is but a ſpecies of 
maintenance which is the genus. 2 Init. 208. | 


ii. How puniſhable by the common law. 


Champerty was an offence at the common law, and as 
ſuch is puniſhable in like manner as hath been expreſſed 


in treating of maintenance in general. 2 nf. 208. 
iti. How by flatute. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by him- 
ſelf, nor by other, ſhall maintain pleas, — or other matters 
hanging in the king's courts, for „ tenements, or other 
RE — thereof, by covenant made be- 
tween them; and he that doth 
plufure 


By covenant made] T hat is, by agreement either by word 
or writing ; for albeit in the common ſenſe, a covenant 
is taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 Inft. 209. | | 

2. And by the 28 Ea. 1. c. 11. Ne perſon what 


tufmeſs that is in ſuit, nor ſhall any upon ſuch covenant give 
up bis right 10 another; * that the taker all for fei 


t 
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ſhall be puniſhed at the king's 
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to the king the value of the part he hath purchaſed for ſuch 
maintenance. But no perſon. ſhall be prohibited hereby to have 
counſel of pleaders, or of men learned in the law, for their fee, 
or of his parents and next friends. 

3. And by the 33 Ed. 1, it. 3. Any perſon who ſhall tale 

or maintenance, or the like bargain, any ſuit or plea again 
another; he, and alſo they who conſent thereunto, ſhall be impri- 
ſened three years, and make fine at the king's pleaſure. 

4. And by the 1 R. 2. c. 9. ole. vgs þ lands, or 
gift of goods, for maintenance, ſhall be void, the perſan 
diſſciſed ſhall recover the lands againſt the firſt diſſeiſors, with 
double damages, withiut having any regard to ſuch aliena- 
tons. | 


Shall be void] But it is ſaid that it ſhall only be void 


with regard to him that hath right, and not between the 


feoffor and feoffee. 1 Ii. 369. | 

5. And by the 31 El. c. 5. The offence of champeri 
may be laid in any county, at the pleaſure of the informer, 
ſ. 4. 


III. Of embracery in particular. 
i. What it is. | 
ii. How puniſhable by the common law, 
iii. How by ſtatute. 
5. What it is. 
1. It ſeems clear, that any attempt whatſoever to rorrupt, 


or influence, or inſtruſ a jury, or any way to incline them to be 
more favourable to the one ſide than to the other, by money, pro- 


miſes, letters, threats, or perſuaſions, is a proper att of em- 
bracery, whether the juror on whom ſuch attempt is made 


give any verdict or not, or whether the verdict given be 
true or falſe, 1 Haw. 259. 

2. And the law ſo far abhors all corruption of this kind, 
that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious pretence ſoever it may be covered 


with, and therefore it will not ſuffer a mere ſtranger ſo 


much as to labour a juror to appear and act according to 


his conſcience. 1 Harv. 259. 


3. But any perſon who may juſtify any other a& of 
maintenance, may fafely labour a juror to appear and give 
a verdict according to his conſcience ; but no one ton? 
de derer 


Maintenance, 
ſoever can juſtify the labouring a juror not to appear. 1 
Haw. 260. 


ii. How puniſhable by the common law. 


There is no doubt, but that offences of this kind, do 
ſubject the offender either to an indictment or action, in 


the ſame manner as all other kinds of unlawful mainte- 


nance do by the common law. 1 Haw. 260. 


iti, How by ſtatute. 


1. By the 32 H. 8. c. 9. No perſon ſhall embrace any ju- 
rors on pain of 101, half to the king, and half to him that ſhall 
fue within a year, . 1 6. ; 

2. And by the 38 Ed. 3. ſt. 1. c. 12. any juror ſhall 


' take any thing to give his verdift; both he, and the embracer, 


Hall forfeit ten times as much, half to the king, and half to him 
that ſhall ſue, | | 
Upon which ſtatute is founded the writ of Decies tantum. 


| Indictment for maintenance. 


HE jurors for our lord the king upon their oath preſent, 
that A. O. late of in the county aforeſaid, 
yeoman, on the day of in the =——— year 0 
the reign of with force and arms at aforeſaid, 
in the county aforeſaid, did unjuſtly and unlawfully maintain 
and uphold a certain ſuit which was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A, P. plaintiff, and A. D. defendant, in a plea of debt, on 
the behalf of the ſaid A. P. againſt the ; A. D. contrary to 
the form of the: flatute in ſuch caſe made and provided, and to 
the mani feſt hindrance and diſturbance of juſtice, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
faid A. D. and againſt the peace of our ſaid lord the king, his 
crown and dignity. y. £5.40 


.... . Malt. See Excife, _ 
Manſlaughter. Sce Homicide. 
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V the 26 G. 2. c. 33. If any perſon ſhall ſolemnize 
matrimony in any other — than a church or pub- 
ick chapel (anleſs by ſpecial licence from the archbiſhop 
of Canterbury ;) or without publication of bans, or licence 
in a church or chapel ; He ſhall (on proſecution in 3 years) 
be adjudged guilty of felony, and tranſported for 14 years; 
and the marriage ſhall be void. / 8, 9. But not to ex- 
75 to Scotland, nor to the marriages of quakers, or jews, 
17, 18. K a of RK | 
And if any perſon ſhall knowingly and wilfully inſert, 
or cauſe to be inſerted, in the regiſter book, any falſe entry 
of any matter or thing relating to any matriage ; or fal(ly 
make, alter, forge, or counterfeit, any ſuch eritry in the 
regiſter, or any marriage licence; or cauſe the ſame to be 
done, or aſſent thereunto, or utter as true any ſuch falſified 
regiſter or copy thereof, or any ſuch forged licence ; he 
ſhall be guilty of felony without benefit of clergy. / 16. 


| For other matters relating to this title, ſee Women 
and Polygamp. | 
Maſter. See Setbant, Appzentite. 
Meaſures, See Weights: 


Bilitia. 


Y the 2 G. 3. c. 20. #t former acts relating to the 
raiſing of the militia are repealed, except in ſuch 
caſes as are therein ſpecially directed to be ſubject to the 
proviſions of the ſaid former acts or any of them, /. 144- 
Which ſpecial directions relate only to certain particular 
places therein mentioned; and not to the militia within any 
of the counties at large: ſo that as to the general forming 
and regulating of the militia throughout the kingdom, the 


old militia acts ſeem to ſtand at preſent wholly repealed, 
and are only in force in ſome reſpects (as will appear) with 


rewa! 


give them deputations according 


Militta. 


regard to the city of London, the tower hamlets, and the 
cinque ports. Nevertheleſs as the militia within theſe 
places ſpecified doth make up a moſt conſiderable and ne- 
ceſſary part of the whole militia of the kingdom ; it is 
judged requiſite” to inſert firſt of all the ancient militia 
aus as they ſtood before, and then to inſert the new mili- 
tia laws as they ſtand upon this preſent act, and other acts 


conſequent thereupon, 


(Old) Militia. 


J. Of the appointing lieutenants and deputy lieu- 
_ tenants. ; 

I. Conſiituting inferior officers. 

III. Perſons chargeable to find ſoldiers. 

IV. Inlifting. 

V. Muſtering, training, and leading. 


VI. Trophy money; for ammunition, carriages and 


other neceſſaries. 
VII. Power to ſearch for arms. 
VIII. Conſtables to be alſiſting. 
IX. Puniſhment for deſertion or diſobedience. 
A. Puniſ ment for imbezilling bor ſe or furniture. 
XI. Officers pay. 
AII. Soldiers pay. 
XIII. Penaliies how recoverable. 
XIV. Double coſts. 


I Of the appointing lieutenants and deputy lieute- 


nants, 


The king may iſſue commiſſions to ſuch perſons as he 
ſhall think fit, to be lieutenants for the ſeveral counties, 
Cities, and places. 13 & 14 C. 2. c. 3. J. 2. 

Which lieutenants ſhall preſent to his majeſty the names 
of ſuch perſons as they ſhall think fit, to be deputy lieu- 
tenants; and upon his majeſty's approbation of them, ſhall 

* always ET , 
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Who chargeable 
with horſe. 


(Old) Militia. 


that the king have power to direct and order otherwiſe 


and accordingly at his pleaſure may appoint and commiſ- 

ſionate, or diſplace ſuch officers. id. 

And the ſaid deputy lieutenants ſhall obey ſuch orders 

as they ſhall receive oma the lieutenants. id. ſ. 13. 
But no peer ſhall be capable of acting as lieutenant or 

deputy licutenant, unleſs he ſhall firſt before ſix of the pri- 


vy council, or ſuch others as ſhall be authorized by the 


king, take the oaths of allegiance and ſupremacy. id, 
fe 18. 1 W.ſefſ. 1. c. 8. / 11. 

And no perſon under the degree of a peer, ſhall be ca- 
pable of acting as lieutenant or deputy lieutenant, unleſs 
he ſhall firſt take the ſaid oaths ; which oaths, any one 
juſtice of the county or place, may adminiſter to ſuch 
lieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 
lieutenants not being peers. 13& 14 C. 2. c. 3. /. 19. 


I. Conſtituting inferior officers. 
The lieutenants may give commiſlions to ſuch perſons 


as they ſhall think fit to be colonels, majors, captains, and 


other commiſſion officers. 13& 14 C. 2. c. 3. .. 2. 
Which officers likewiſe, before they ſhall be capable of 
acting, ſhall firſt take the ſaid oaths; to be adminiſtred by 
the lieutenants, and in their abſence, or by their directions, 
the deputy licutenants, or any two of them. id. /. 19. 
Always underſtood, that his majeſty ſhall have power 
to order otherwiſe, and accordingly at his pleaſure may ap- 
point and commiſſionate, or diſplace ſuch officers. id. /. 2. 


III. Perſons chargeable to find ſoldiers. 


1. The lieutenants and deputies, or the major part of 
them then preſent, or in the abſence of the lieutenant, the 
major part of the deputy lieutenants then preſent, which 
major part ſhall be three at leaſt, ſhall have power to charge 
any perſon, in the county, city, or town corporate, where 
his eſtate lies, having reſpect unto, and not exceeding the 
following proportions ; viz. : 
No perſon ſhall be charged with finding a horſe, horſe- 
man, and arms, unleſs he have a revenue of 5001 a year 
in poſſeſſion, or an eſtate of 60001 in goods or money, 
beſides the furniture of his houſe; and ſo proportionably 
for a greater eſtate, as they ſhall ſee cauſe, and think rea- 


ſonable. 13& 14C. 2. c. 3. / 3. 
1 | 2. And 
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2. And they ſhall not charge any perſon with finding a Who chargaable 
foot ſoldier and arms, that hath not a yearly revenue of _ 
50l in poſſeſſion, or a perſonal eſtate of 6001 in goods 
or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leſſer revenue 
or eſtate. id. 

But they may require the conſtables to furniſh, at a rea- 
ſonable time and place to be appointed, on a yenalty not 
exceeding 40s, ſo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to the 
faid proportions, upon revenue under 501 a year, or on 
perſonal eſtates leſs than 6001. And in order thereunto, if 
any perſon ſhall on demand refuſe or neglect to provide a 
foot ſoldier or ſoldiers according to the proportions afore- 
ſaid, or to pay any ſums of money whereat he ſhall be aſ- 
ſeſſed by a pound rate (according to a liſt ſigned by the lieu- 
tenants and deputies or three of them) towards defrayiug 
the neceſſary charge in providing ſuch arms as aforeſaid, 
the conſtable by warrant may levy ſuch ſum by diſtreſs and | 
ſale, rendring the overplus, charge of diſtraining being firſt | 
deduted : and the tenant ſhall pay the ſame, and deduct it 
out of his next rent ; and in default thereof, his goods alſa | 
ſhall be liable to be diſtrained and fold. 15 C. 2. c. 4. | 
4, 5. 
/ But no perſon having an eſtate of 2001 a year, or per- 
ſonal eſtate of 24001, ſhall be charged with finding any 
foot, 15 C. 2. c. 4. / 18. 

3. And they may charge any perfon having an eſtate of Who may be 
100l a year, and under 2001, or who hath a perſonal 2 
eſtate of 12001, and under 24001, towards the finding of foot. 8 
1 or horſe, as to them ſhall ſeem moſt expedient. 15 

2. c. 4. / 18. | 

4. But they ſhall not charge any perſon with finding None chargeable 


both horſe and foot in the ſame county. 13 & 14 C. 2. 1 hecls 


4 1 7 % * 

5. fe they may impoſe the finding of horſe, horſeman, Two or more 
and arms; by joining two, three, or more perſons together — 
in the charge. 13 C14 C. 2. c. 1 fe 4+ e 

But no perſon not having 1col a year in poſſeſſion in 
lands, leaſehold or copyhold, or 12001 perſonal eſtate, 
ſhall be compellable to contribute in finding any horſe and 
horſeman. id. ſ. 5. 275 | 

6. And no perſon chargeable to find a horſe and horſe- Perſon charge- 
man, or to be contributory thereunto, ſhall:for the ſame — — 
eltate be chargeable towards finding a foot ſoldier with with feot, 

| J arms, 
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yo or contributory thereunto. 13 & 14 C. 2. c. 3. | 


Who ſhall find 7. Where two or more are charged to find any horſe eſt 


— or foot ſoldier and arms, three deputy lieutenants may thr 
appoint who ſhall find the ſame, and who ſhall be the mo 
contributors, and ſettle the ſums to be paid by every con- elt 


tributor, in caſe the ſame contribution be not aſcertained 
by agreement of the parties. 10 C11 . c. 12, 1 3. 
Perſons may be 8. And for the better diſcovery of the ability of the per. 
a ſons ſo to be aſſeſſed and charged, and of all miſdemea- 
nors tending to the hindrance of the ſervice, they may 
examine on. oath ſuch. perſons as they ſhall judge neceſſary 
or convenient, or ſhall be produced by the party charged 
or accuſed, other than the perſons themſelves to be ae 
or accuſed, 13 & 14 C. 2. c. 3. / 11. 
Hearing and de- g. And they may hear complaints, and give redreſs, 
ins. according to the merits of the cauſe. 13 & 14 C. 2. 4. 3 


4 
Peers how tobe 10. No peer ſhall be charged otherwiſe than as follows, 
viz, the king may iſſue out commiſſions under the great 
ſeal, to ſo many peers (not fewer than 12) as he hall 
think fit; who, or any 5 of them, ſhall have power to 
aſſeſs all or any peers, according to the proportions herein 
mentioned (except the monthly taxes hereafter following) 
and to execute all the powers of this act, as well for lay- 
ing aſſeſſments, as impoſing of penalties (impriſonment 
only excepted). Which aſſeſſment or charge ſo made, 
and penalties impoſed, ſhall be certified to the lieutenants, 
And in caſe of default in performance of any thing to be 
done or paid by any peer, the lieutenant and deputies, or 
any three of them, may cauſe diſtreſſes to be taken in the 
lands of ſuch defaulter; and if ſatisfaction. ſhall not be 
made in one week after ſuch diſtreſs taken, then the ſame 
to be fold: and if a tenant be diſtrained, he may deduct 
the ſum levied out of his next rent. 13& 14 C. 2. . 3 
— ma 4 — Every commiſſioned foot officer ſhall be exempted 
from finding, or contributing to find, any horſe or foot 
ſoldier, for his whole eſtate, if it is but charged with one 
horſe, or a leſs charge, or for ſuch part of his eſtate as is 
charged with one horſe, if his whole eſtate be charged 
with a greater charge than one horſe in the county or lieu- 
tenancy where he {o ſerves as a foot officer, in reſpect of 
the expence which the ſaid employment doth neceſſarily 


engage him in. 15 C. 2. c. 4. . 9. 
82g 5 4+ J 9- 1 Wies 
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. Where any iſt, eputed p piſt, or other perſon Papifts how te 
"fuſing to take t 4 15 chargeable in reſpe& of ex be. cha gs, 
eſtate, the lieutenant, or in his abſence the deputies, or 

three of them, may appoint ſuch perſon as they ſhall think 

moſt meet, to furniſh the ſame ; and may charge the ſame 

eſtate with the payment of the yearly ſum of 81 for a 

horſe, horſeman, and arms, and of 308 for a foot ſoldier 

and arms, And if he ſhai not pay the ſame on demand, 

they may by their warrant levy the {ame by diſtreſs and 

ale of the goods of ſuch perſon, or of his tenants, ren- 

ring the oyerplus, all neceſſary charges in levying thereof 

teing firſt deducted; and ſuch tenant ſhall deduct the 

ſame out of his rent. 10 C11 V. c. 12. 2, _ 

13. Where any perſon ſhall be charged in the county, Perſons refiding 

city, or place, where he doth not reſide, they ſhall ſend. at of the Ider- 
notice of the charge, if he have any land in his own occu- Angel. 
pation, to ſuch 2 as he employs as his ſervant in ma- 
naging the ſame; and if all his eſtate be let to farm, then 
to one of two, of the moſt ſufficient tenants ; who ſhall 
forthwith, with all convenient ſpeed, convey the ſame to 
their maſter or landlord ; and in ſuch time as ſhall be ap- 
pointed, bring an account of his anſwer : And on neglect 
or refuſal. of the landlord, to provide ſuch horſe or foot, 
35 is duly charged upon him, for the yearly rent reſerved 
upon every demiſe or other grant, and not otherwiſe, with- 
in the time limited ; then the tenant ſhall provide and do, 
as the landlord in that behalf ought to have done: And if 
the tenant ſhall refuſe or negle&, within the time limited, 
the lieutenants, and in their abſence, or by their direc- 
tions, the deputies, or two of them, may levy by their 
warrant all ſuch penalties as are appointed by this act, by 
diſtreſs and ſale of the offender's goods. 13 & 14 C. 2. 
c. 3. /. 16. | 

25 the tenant may defalk out of his next rent, all 
ſuch money as he ſhall neceſſarily lay out in providing the 
ſame, or ſhall be levied upon him by diſtreſs for any de- 
| fault; unleſs the landlord ſhall make it appear in two 
| months after ſuch levying, before the lieutenant, or in 
his abſence, or by his 4 ion, the deputies, or any two 
of them, that the default and penalty was occaſioned by 
the tenant's wilful neglect. id. ſ. 17. 

But this ſhall not avoid any covenant between land- 
lord and tenant, concerning the finding horſes or arms, 
or the bearing of any charges by any tenant ; but all 
Charges ſhall be born by ſuch tenant, according to the 
*greement, id. ,. 29. 

3 14. If 
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Penalty on per- 14. If any perſon ſhall refuſe or neglect, by a reaſon- 
jos able time 2 be appointed, to provide fuch belle, horſe. 
man, arms and other furniture, or to pay ſuch ſum to- 
wards providing the ſame as aforeſaid ; the floats and 
deputies, or three of them, may inflict a penalty on ſuch 
porn not exceeding 201, and by their warrant may 
y ſuch ſum or the value of ſuch horſe, arms, and fur- 
niture, and ſuch penalty inflited, by diſtreſs and ale, 
rendring the overplus, all neceſſary charge in levying 
thereof being firſt deducted; the ſame to be employed to 
the uſes in default whereof the ſame was impoſed. 13 U 
14 C. 2. c. 3. /. 9. | | 
And if any perſon ſhall refuſe or neglect, by a reaſon- 
able time to be appointed, to provide and furniſh ſuch foot 
ſoldier and arms as ſhall be charged upon him; the lieu- 
' tenants and deputies, or three of them, may infli& a pe- 
nalty not exceeding 51, to be employed to the uſes in de. 
fault whereof it was impoſed : And the conſtable, by war. 
rant for that purpoſe, may levy ſuch ſum by diſtreſs and 
fale, rendring the overplus, charges of diſtraining being 
firſt deducted; and the tenant ſhall pay the ſame, and de- 
duct it out of his next rent, and in default thereof his 
goods alſo ſhall be liable to be diſtrained and ſold. 15 C. 
2. c. 4. ſ. 3, 5. N n 
And if any perſon charged as a contributor, being an in- 
habitant, ſhall- refuſe to pay his proportion on demand; 
or if he be not an inhabitant, if his tenant ſhall not pay 
the ſame upon demand ; three deputy lieutenants by their 
warrant may levy the ſame by diftreſs and ſale, rendring 
the overplus, all neceſfary charge in levying thereof being 
firſt deducted ; and ſuch tenant may deduct the ſame out 
of his rent. 10 & 11 V. c. 12../. 3. | 
Nore compella= 15. But no perſon charged with the finding horſe or 
ble ro ſerve in foot, of with contributing thereunto; ſhall be compellable 
to ſerve in perſon, but may find one to ſerve for him, to 
be approved by the captain; ſubje& nevertheleſs to be 
altered upon appeal to the lieutenant, or in his ab- 
ſence to two deputy lieutenants. 13& 14 C. 2. c. 3. 


7. 25. | 


4 


LV. Irliſting. | 
Every man who ſhall ſerve in his own perſon, or ſuch 
perſon as ſhall be accepted in his ſtead, ſhall at the next 


muſter of his troop or company, give in his name and 


place of abode, unto ſuch perſon as the lieutenant, 2 
a is 


Bl. as... a 
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his abſence, or by his direction, any two deputy lieute- 
nants ſhall appoint; to the end that the ſame may be 
liſted, 13 & 14 C. 2, c. 3. / 25. 

But he ſhall not be capable of acting as a ſoldier, unleſs 
he firſt take the ſaid oaths abovementioned, to be admini- 
ſired by the lieutenant, or in his abſence, or by his di- 
reion, the deputy lieutenants, or any two of them. id. 


J. 19- 
V. Muſtering, training, and leading. 


1. By the 13 & 14 C. 2. c. 3. The lieutenants ſhall Power to raiſe 
have power to call together the militia, and to arm and d cad, 
array them, and form them into companies, troops, and 
regiments, and in cafe of inſurrection, rebellion, or in- 
vafion, them to lead, conduct, and employ, or cauſe them 
to be led, conducted, and employed, as well within the 
ſeveral counties, cities, and places for which they ſhall be | 
commiſſioned reſpectively, as alſo into any other counties | 
ind places, for the ſuppreſſing of all ſuch inſurrections and | 
redellions, and a nouns, fe invaſions, as may happen ta 
be, according as they ſhall receive directions from his 
majeſty, 57 2. 4 

And by the 15 C. 2. c. 4. The lieutenants, and in 
their abſence, or by their directions, the deputy lieutenants, 
or two of them, ſhall have power to lead, train, and exer- 
cie, or by warrant under their hands and ſeals, cauſe to 
be led, trained, and exerciſed, the perſons ſo raiſed, ar- 
nyed, and weaponed. / 1, 

But nothing herein ſhall extend to the giving any power 
for marching any ſubjects out of the realm, otherwiſe than 
by the laws of England ought to be done. 13& 14C. 2. 


or 6. 3. /. 22 

le 4 1585 ordinary times for training, exerciſing, and muſ- Time of muſter- 

to tering, ſhall be theſe: The general muſter and excrciſe of in-. 

be regiments, not above once a year; The training and ex- | 
h. ereiſing of ſingle companies, not above four times a year, | 


3 unleſs ſpecial directions be given by the king or his privy | 
council; And ſuch ſingle companies and troops ſhall not | ! 
at o one time be continued in cxercife above the ſpace of 
two days; And at a general muſter and exerciſe of regi- 
ments, no officer or ſoldier ſhall be conſtrained to ſtay ; 

ch ore four days together from their habitations. id. ſ. 21. 


xt 3. At every ſuch muſter and exerciſe, every muſque- 4 

nd ter ſhall bring with him half a pound of powder, and half e | 
in pound of bullets; and every muſquetcer that ſhall ſerve : 
his Vor. III. I | with | 
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Muſter maſter, 


Penalty on not 


furniſhing 


Exception as to 
corporations. 


. muſqueteer ſhall have a muſket, the barrel not under three 
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with a match lock, ſhall bring with him three yards of 
match; and every horſeman ſhall bring with him a 
quarter of a pound of powder, and a quarter of a pound 
of bullets ; all which ſhall be at the charge of him who 
provides the ſaid ſoldier and arms: on pain of 58 for 
every omiſſion, 13& 14 C. 2. c. 3. , 21. 13 C. 2. c. 4. 
F And the arms offenſive and defenſive, with the furni- 
ture for horſe, ſhall be as follows; the defenſive arms, a 
back, breaſt, and pot, piſtol-proof; the offenſtve arms, 2 
ſword and a cafe of piſtols, the barrels not under 14 inches 
in length; the furniture for the horſe, a great ſaddle or 
pad with burs and ſtraps to affix the holſters unto, a bit 
and bridle, with a pectoral and crupper : for the foot, a 


foot in length, and the gauge of the bore to be for 12 bul. 
lets to the pound, a collar of bandileers, with a ſword: 2 
pikeman to be armed with a pike of aſh, not under 16 foot 
in length (head and foot included) with a back, breaſt, 
head-piece, and ſword. 13 & 14 C. 2. c. 3. , 21. 
4. The muſter maſter ſhall be an inhabitant of the 
county. 15 C. 2. c. 4. / 6. 

And once a year each ſoldier ſhall pay to him ſuch ſum, 
not excceding 18 for a horſeman, and 6 d for a footman, 
as the lieutenants and deputies, or three of them, ſhall un- 
der their hands and ſeals direct; who ſhall have power to 
levy the ſame, by diſtreſs and ſale of the goods of the per- 
ſons charged to find ſuch horſeman, or foot ſoldier, unlefs 
the default be by the neglect of ſuch ſoldier, who in that 
caſe ſhall be accountable for the ſame. id. 

5. If any perſon charged ihall refuſe or neglect to ſend 
in, or deliver his horſe, arms, or other furniture, at the 
beat of drum, ſound of trumpet, or other ſummons; the 
lieutenants, and deputies or three of them, may inflict 
penalty not exceeding 51, to be levied by diſtreſs and ſale, 
rendring the overplus, neceſlary charges for levying being 
firſt deducted. 13.& 14 C. 2. c. 3. ,. 10. : 

6. Provided, that no officer or ſoldier of the militia, 
belonging to any city, borough, or town corporate, be- 
ing a county of itſelf, or to any other corporation « 
port town, who have uſed to be muſtered only withia 
their own precincts, ſhall be compellable to appear out ot 
ſuch precincts at any muſter or exerciſe only. 13 U 1 


C. 2. c. 3. {- 28. 


VI. Tra 
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VI, Trophy money ; for ammunition, carriages, and 


other neceſſarits. 


And for furniſhing ammunition and other neceſſaries, 
the lieutenants and deputies, or three of them, ſhall have 
power to lay rates on the reſpective counties and places, 
not exceeding in the whole in any one year the proportion 
of a fourth part of one month's aſſeſſment in each county, 
after the rate of 700001 a month, charged by the act of 
the 12 C. 2. c. 29. Which ſhall be aſſeſſed, collected, 
and paid by ſuch perſons, and according to ſuch directions 
as ſhall be given by the lieutenants and deputies, or three 
of them; under the like penalties, and by the like ways 
and means, as are preſcribed in the ſaid at, 13& 14 
C. 1 6 3. þ 7. 

Which dia of the 12 C. 2. c. 29. directs the ſum 
of 700001 a month to be raiſed in the like manner as by 
the act of the 12 C. 2. c. 21. which act did direct the 
ſame to be raiſed, according to the proportions, and in 
ſuch manner as by an ordinance of both houſes made in 
his majeſty's abſence: Which ordinance was as follow- 
eth; 

That is to ſay, there ſhall be raiſed an aſſeſſment of 
70000] a month, in theſe proportions, 

On the county of 


I 2 Bedford | 


. (01d) Militia. 


3 „ 4 3 
| Bedford 933 6 8 City 107 6 8 
8 Berks © 1088 17 10 | Rutland 272 4 6 
| Buckingham 1283 6 8| Salep 1322 4 4 
| Cambridge 1102 10 o Stafford = 19 6 y 
| | | Ie f EY 367 10 o itchfield — 14 © 0 
Cheſter county 770 0 of Somerſet — 2722 4 6 
| City 85 11 2| HBrifd - 171 2 1 
| Cornwall 1633 6 8 Southampton 2022 4 4 
| Cumberland 108 © of Suffolk — 3655 11 2 
| Derby 933 6 8 Surry — 1565 5 6 
| Devon 3003 15 6]. Southwark 184 14 6 
| ty” — 1311 10 6 Suſſex 1905 11 2 
| | own of Pool 10 14 of Warwick - 1244 810 
| Durham -— 153 14 4| Weſtmorland - 73 19 4 
Eſſes —— 3500 © © tlls —— 1944 8 10 
Glouceſler - 1626 6 8 I/orceſlr - 1182 4 
City — 162 11 2 City —— 62 4 6 
Hereford — 1166 13 4 York 3043 810 
Flertford - 1400 © of Mingſiom — 67 13 4 
Huntingdon - 622 4 6 Angleſea — 135 14 4 
Kent —— 3655 11 2| Brecknack 301 13 4 
Lancaſter - 933 6 8 Cardigan — . 213 10 0 
Leiceſter - 1088 17 8 Carmarthen - 352 6 8 

Lincoln = 2722 4 10 Carnarvan - 202 4 4 ( 

Middleſex - 1788 17 10| Denbigh — 272 4 

Landen - 4666 13 4 Flint 135 14 6 p 

Northampten 1400 © o Glamorggn — 458 x7 8 - 
Nottingbam 903 4 4 Merion - 124 8 10 

Town — 30 2 4 Monmouth — 466 13 4 0 
Norfolk — 3624 8 10| AMeontgomery - 295 11 © 

erich — 186 13 4 | Pembroke — 4c6 © t 

Northumberland 179 19 10 Radnoy — 254 68 0] 

Newcaſtle = 35 11 8| Haverford If} 14 11 3 - 

Oxon 1127 15 61 Berwich —— 5 16 $ la 

And the commiſſioners ſhall cauſe the proportions to be m 

equally aſſeſſed; and appoint aſſeſſors in each pariih, wio te 

ſhall aſleſs the fame by a pound rate, according to all 5 


citates both real and perſonal, within the limits of thei 
ariſhes. | 4 
And in caſe the way of aſſeſſing by a pound rate fal . 
prove obſtructive to the ſpeedy bringing in of the aſſeſl 
ment; the commiſſioners may direct the aſſeſſors to aſſes n 


the ſame, according to the moſt juſt and uſual way rr 
1 pr actifce 
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practiſed in ſuch places. Provided that the apportion- 
ment of the aſſeſſment ſhall not be drawn into precedent. 

And no privileged place ſhall be exempted from the 
uleſſment. 

But nothing contained in this ordinance ſhall charge 
any maſter, fellow, or ſcholar of any college in either of 
the univerſities, or of M incheſter, Eaton, or Weftmin/ter, or 
in any other free ſchools, or any reader, officer, or mini- 
ſter of the ſame, or of any hoſpitals, or almſhouſes, in re- 
ſpect of any profit ariſing in reſpect of the ſaid places; nor 
charge any bouſes or lands belonging to Chriſis heſpital, 
Barthalemew, Bridewell, Thomas, and Bethlehem. But their 
tenants ſhall pay for ſo much as their leaſes are yearly 
worth, over and above the rents reſerved. 

Perſons in London ſhall be aſſeſſed in the pariſhes where 
they dwell: And perſons out of Landon, having any office 
in Landon, ſhall be aſſeſſed where they dwell. 

And the aſſeſſors ſhall deliver one copy of the aſſeſſment 
unto the commiſſioners; who ſhall ſign and ſeal two du- 
plicates, and deliver one to the ſub- collectors, with war- 
rant to collect; and deliver the other to the receiver ge- 
neral. 

And if any difference ariſe between landlord and tenant 
concerning the rates, the commiſſioners ſhall ſettle the 
ſame; and perſons aggrieved by being over-rated, on com- 
plaint in ſix days after demand to the commiſſioners who 
allowed the aſſeſſment, may by them be relieved. 

And if any controverſy ſhall ariſe which concerns any 
of the commiſſioners, he ſhall withdraw, 

On non-payment, the collectors may diſtrain; and in 
the day-time, taking with them the conſtable, may break 
open any houſe, cheſt, or box where the goods are. And 
if any queſtion ariſe upon the taking ſuch diſtreſs, the 
lame ſhall be determined by the commiſtoners, 

And if perſons convey their goods, che commiſſioners 
may impriſon them (not being pcs, till payment; and 
tenants may deduct the ſame out of their rent. 

And if the proportions be not fully paid, nor can be le- 
ved, the commiſſioners may feaſieſs. 

And if any perſon ſhall wilfully neglect to perform his 
duty in the execution of this ordinance, the commiſkon- 
ers may fine him, not excceding 201; to be leviec by di- 
lreſs, and paid to the receiver general. 

And the receiver general ſhell have d in the pound; 
the ſub-colleors 1, the head collectors 1d, and the 
commilioners clerks 1 d. 
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But nothing herein ſhall be drawn into example, to the 
prejudice of the ancient rights belonging to the peers, 

And the ſame power which the commiſſioners had by 
this ordinance (which is much in the manner of -the an. 
cient ſubſidies, and of the preſent land tax), the lieute. 
nants and deputy lieutenants ſeem to have by the act of 
the 13 & 14 C. 2. ? 

And the lieutenants and deputies, or the chief officers 
upon the place, in the reſpective counties and places, 


may Charge carts, waggons, wains, and horſes, for the 


carrying of powder, match, bullet, and other materials, 
allowing 6d a mile outward only, to every ſuch cart, 
waggon and wain with five horſes, or ſix oxen, and ſo 
proportionably ; and for every horſe employed out of 


waggon or cart 1d; upon the marching of any regiment, 


company, or troop, on occaſion of invaſion, inſurrection, 
or rebellion, 13 14 C. 2. c. 3. /. 8. 

And the lieutenants ſhall appoint one or more trea- 
ſurers, or clerks, for receiving and paying ſuch monies 
when levied; of all which receipts and diſburſements 
thereof, they ſhall every ſix months give their accounts 
in writing upon oath, to the lieutenants and deputies, of 
three of them: which account ſhall be forthwith certified 
to the privy council, and a duplicate thercof ſhall be cer- 
tified to the juſtices at the next ſeſſions. id. ,. 12. 

Always provided, that the lieutenants or their deputics 
ſhall not iſſue warrants for raiſing any trophy money, till 
the juſtices in ſeſſions, ſhall have examined, ſtated, and al- 
lowed the accounts of the trophy money collected for any 
preceding year, and certitied ſuch examination under the 
hands and fcals of three or more ſuch juſtices. - 10 46. 


c. 25. / + 


VII. Porver ro ſearch for arms. 


The lieutenants, or two of their deputies, may by wat- 
rant under their hands and ſeals, employ fuch perfons a 
they ſhal! think ft {of which a commiſſioned officer, and 
the conſtable or his deputy, or in their abſence ſome other 
perſon bearing oSce in the pariſh where the ſearch fhall 
be, ſhal! be two) to ſearch for and ſeize all arms in the 


_ cuſtody of any perſon, whom the lieutenants or two ct 


their deputies fhall judge dangerous to the peace of the 
kingdom, and to {ecure the fame, and thereof to ghe 
account to the lientenants, and in their abſence, or df 


tneir directions, to the deputies, or two of them: Feat 
| tha 
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thet no ſearch be made in any houſe between ſun-ſetting 
and ſun-rifing, other than in citics or their ſuburbs, and 
towns corporate, market towns, -and houſes within the 
bills of mortality, where they may ſearch in the night 
time, if the warrant ſo direct; and in caſe of reſiſtance, 
to enter by force: And no dwelling houſe of a peer to be 
ſearched, but by immediate warrant from the king, or in 
the preſence of the lieutenant or a deputy lieutenant: And 
in all places and houſes whatſoever, where ſearch is to be 
made, it ſhall be lawful in caſe of reſiſtance, to enter by 
force. And the arms ſo ſeized may be reſtored to the 
owners again, if the lieutenants, or in their abſence as 
aforeſaid, their deputies, or two of them, ſhall ſo think 
fit. 13 & 14 C. 2. c. 3. / 14. 


VIII. Conſtables to be affifting. 


All high conſtables, petty conſtables, and other officers 
and miniſters, ſhall be aiding and aſſiſting to the lieutenants 
and their deputies, or any of them. 13 14 C. 2. c. 3. 
„ 


IX. Puniſbment for deſertion or diſobedience. 


If any of the ſaid militia ſhall not appear and ſerve, com- 


pleatly furniſhed with horſe and arms and other furniture, 
at the beat of drum, ſound of trumpet, or other ſum- - 


mons; the, lieutenants, and in their abſence, or by their 
directions, the deputies, or two of them, if the default be 
in ſuch perſon, may impriſon him for five days ; or may 
inflit a penalty, if he is a horſeman, not exceeding 20s, 
and if a footman, not exceeding 10s, to be paid down 
without delay. 13& 14 C. 2. c. 3. ,. 10. 

And the lieutenants, or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as 
de not their duty at the days of muſter and training; and 
may inflict for puniſhment for every ſuch offence, any pe- 
cuniary mul& not exceeding 58, or impriſonment not 
exceeding twenty days. 13 & 14 C. 2. c. 3. / 8. 

And ſuch perſon duly liſted, ſhall not be exchanged, 
or deſert, or be diſcharged, but by the leave of the lieute- 
nant, or two deputies, or his captain, upon reaſonable 
cauſe, firſt obtained in writing under ooh, and feal; on 
pain of 201, to be levied as other penalties; and for non» 
payment or want of diſtreſs, to be committed tothe com- 
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next muſter or exerciſe, and not afterwards. 


the king out of the treaſury. id. 


(01d) , Militia: 
mon gaol of the county, not exceeding three months, 
id. J. 25. | 


A. Puniſhment for imbezilling borſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms, or 
furniture; the lieutenants, and in their abſence, or by 
their directions, the deputies, or two of them, if the de. 
fault be in ſuch perſan, may impriſon him till he have 
made ſatisfaction. 13 & 14 C. 2. c. 3, / 10, 


XI. Officers pay. 


For ſatisfaction of the officers of their pay, during ſuch 
time (not exceeding one month) as they ſhall be with 
their ſoldiers in actual ſervice, proviſion ſhall be made by 
the king out of the treaſury, 13& 14 C. 2. c. 3. / 7. 

And the lieutenants and deputies, or three of them, 
ſhall have power to diſpoſe of ſo much of the ſaid fourth 
part of the 700001 a month, to the inferior officers, for 
their pains and encouragement, as to them ſhall ſeem ex- 
pedient. 15 C. 2. c. 4. / 12. 


XII. Soldiers pay. 


Every perſon charged ſhall (on pain of 5s) pay on de- 
mand 28 6d a day to each trooper, and ſhall (on pain 
of 28) pay on demand 18 a day to each foot ſoldier, for 
ſo many days as they ſhall be abſent from their dwellings 
or callings, by occaſion of muſter or exerciſe, unleſs ſome 
certain agreement be made to the contrary before good 
witneſs; and the ſaid penalty is to be paid to ſuch ſoldier, 
to whom his pay was denied; the reſpective penalties to 
be demanded in ſix weeks after default, or at or before the 
15 C. 2. . 

. 

And in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice; the perſons ſo charged ſhall provide each 
their ſoldier with pay in hand not exceeding. one month's 
pay, as ſhall be directed by the lieutenants, and in their 
abſence, or by their directions, by the deputies or any two 
of them. 13 H 14 C. 2. c. 3. / 7. 

For the repayment whereof, proviſion ſhall be made by 


And 
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And in caſe a month's pay ſhall be provided and ad- 
yanced as aforeſaid, no perſon who ſhall have advanced 
his proportion thereof, ſhall be charged with any other 
like month's payment, until he ſhall have been reimburſed 
the ſaid month's pay ; and ſo from time to time, the 


month's pay by him laſt before provided and advanced, 
id, | | 


XIII. Penalties bow recoverable. 


The forfeitures, penalties, and payments by the 15 C. 
2. c. 4. not otherwiſe herein directed, may be recovered 
by warrant under the hands and ſeals of the lieutenants 
and deputies, or three of them, by diſtreſs and ſale; and 
if ſufficient diſtreſs cannot be found, then the party to be 
impriſoned till ſatisfaction ſhall be made. 15 Ci 2. c. 4. 


J 16. 
XIV. Double caſts. 


Perſons ſued on either of the acts of the 13 & 14 C. 2. 
c. 3. or 15 C. 2. c. 4. may plead the general iſſue, and 
have double coſts. And the action muſt be commenced in 
ſix months, and in the proper county. 15 C. 2. c. 4. 


J. 13, 14. 
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I. Former afts repealed, 

I. Appointment of the lieutenants, deputy lieute- 
wants, officers, and others, fur executian of the 
ſervice. 

II. Number of men to be raiſed in the ſeveral coun- 


ties. 


I. Proceedings where the militia have not been al. 
ready raiſed. 

V. Iſuing precepts to return lifts. 

VI. Return and ſettling of the lifts. 


PII. Pro- 


137 


138 (New) Militia. 
VII. Proportioning the numbers in the ſeveral buy. 
| dreds or other large diviſions. 
VIII. Proportioning in the ſeveral pariſhes, tithings, 
| or places. | 
IX. Balloting. | 
X. Inlifting ; and therein, of ſubſtitutes. 
XI. Forming the militia into regiments and compa- 
nies. 
XII. Proceedings where the militia have been already 
raiſed, | | 
XIII. Training and exerciſe. 
XV. Cloathing and pay. 
V. Praten out into actual ſervice, 
AVI. Privileges and exemptions of militia men. 
VII. General power of enforcing the execution 
hereof. : 
XVIII. Puniſhment of ſerjean's, drummers and fifers 
for diſobedience er deſertion. i 
XIX. Exceptions with reſpect to particular places and 


perſons. 
J. Former atts repealed. 


Y the 2 Geo. 3. c. 20. (which at firſt was temporary, 
but by the 9 G. 3. c. 42. this, together with the 
other acts conſequent thereupon, is made perpetual) all 
former acts relating to the raiſing the militia in England 
and Wales, ſhall be repealed, except in ſuch caſes as are 
herein ſpecially directed to be ſubje to the proviſions of 
the ſaid former acts, or any of them; and the (new) 
militia raiſed by virtue of the ſaid former acts, ſhall be 
ſubject to all the ſame proviſions and regulations as the 
militia directed to be raiſed by virtue of this act are ſub- 
jected to. /. 144. 


II. Appointment of the lieutenants, deputy heutenants, 
officers and others, for execution of the ſervice. 


 Avrointment of 1. The king ſhall- iſſue forth commiſſions of lieute- 
the lieutenants, nancy; and ſuch lieutenants ſhall have the chief command 
ceputy lieute- . of 
nants and come 
ion officers, 
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of the militia, and ſhall have power, and are required, 

to call together all ſuch perſons, and to arm and array 

them, at ſuch times, and in ſuch manner, as is herein after 

expreſſed : And ſuch lieutenants ſhall from time to time 

appoint ſuch perſons as they ſhall think fit, qualified as is 

herein after directed, and living within their reſpective 

counties, ridings, and places, to be their deputy lieute- 

nants; the names of ſuch perſons having been firſt pre- 

ſented to, and approved by his majeſty : And ſhall, before 

the third ſub-diviſion meetings for allotting the men, ap- 

point a proper number of colonels, lieutenant colonels, 

majors, and other officers, qualified as is herein after 

directed; and ſhall certify to his majeſty the names and 

ranks of ſuch officers, within one month after they ſhall 

be ſo appointed; and if the king, within one month after 

ſuch certificate ſhall ſignify his diſapprobation of any ſuch 

perſon, the lieutenant ſhall not grant to him a commiſſion ; 

but ſhall grant commiſſions to ſuch perſons ſo appointed, 

who ſhall not be diſapproved by his majeſty. 2 G. 3. c. 20. 

4 ©: 2 

c 2. When the lieutenant ſhall be abſent out of the king- When the Heu- 
dom of Great Britain, the king may appoint three deputy e is abſent, 
lieutenants to grant commiſſions to officers, on any vacancy ey is A 
that ſhall happen during ſuch abſence, 2 G. 3. c. 20. 


1 

And, more generally, by the 4 G. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
three of the deputy lieutenants to execute the office of 
lord lieutenant during ſuch vacancy. / 2. | 

And by the 5 G. 3. c. 36. / 3. If there ſhall happen to 
be no lieutenant, in any county or place ; three ory i 
lieutenants, to be appointed by his majeſty's ſign manual, 
thall do every act neceſſary for carrying into execution the 
acts of the 2 G. 3. c. 20. the 4G, 3. c. 17. and the ſaid 
act of the 5 G. 3. c. 36. 

3. Provided always, that nothing herein ſhall be conſtru- Deputations or 
ed to vacate any commiſſion of lieutenancy already granted, — t-o 
nor any commiſſions granted to officers; but the ſame ſhall not tobe vacated 
continue in full force for the purpoſes of this act, ſo as the hereby. 
deputy lieutenants and officers be qualified as is herein after 
directed. 2 G. 3. c. 20. , 3. 

4. Provided ds, that no deputation or commiſſion Nor by vacating 
ſhall be vacated, by the revocation, expiration, or diſcon- — a 
tinuance of the lieutenant's commiſſion. 2 G. 3. c. 20. 
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General qualifi- 


cation of the 
officers, 
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5. By the 2 G. 3. c. 20. divers qualifications of the 
officers were appointed; moſt of which were altered (but 


without prejudice to the officers that were entred upon 


the ſormer qualifications) by the g G. 3. c. 42. as follows: 
In every county, riding, or place, (except as is herein 
after excepted) there ſhall be appointed 20 or more deputy 
lieutenants, if ſo many perſons qualified can be therein 


found ; if not, then ſo many as can be therein found ; and 


each perſon ſo to be appointed a deputy lieutenant, ſhall 
be ſeiſed or poſſeſſed, either in law or equity, for his own 


uſe and benefit, in poſſeſſion of a freehold, copyhold, or 


cuſtomary eſtate for life, or for ſome greater eſtate, or of 
an eſtate ſor ſome long term of years — on one 
or more lives, in manors, — lands, tenements, 
or hereditaments, in England, Wales, or Berwick upon 
Tweed, of the yearly value of 2001, or ſhall be heir ap- 
parent of ſome perſon who ſhall be in like manner ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 4001; 
Colonel ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 10001, or ſhall be heir apparent of ſome 
perſon who ſhall be ſeiſed or poſſeſſed of a like eſtate of 
the yearly value of 20001. Lieutenant colonel ſhall be 
ſeiſed or poſſeſſed of a like eſtate of 6001, or ſhall be heir 
apparent of ſome perſon who ſball be ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 12001. Major or 
captain ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 2001, or ſhall be heir apparent of ſome 
perſon who ſhall be ſeiſed or poſſeſſed of a like eſtate of 
the yearly value of 4ool ; or ſhall be a younger ſon of 
ſome perſon who ſhall be, or at the time of his death was, 
ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
6001. Lieutenant ſhall be in like manner ſeiſed or poſ- 
ſeſled of a like eſtate of the yearly value of 501, or per- 
ſonal eſtate alone of the value of 10001, or real 
perſonal together of the value of 20001; or fon of a 
perſon who ſhall be or at the time of his death was ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 1001, 
or perſonal eſtate alone of the value of 20001, or real 
and perſonal together of the value of 3oool. Enſign 
ſhall be ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 201, or perſonal eſtate alone of the value of 5001, 
or real and perſonal together of the value of 10001; or 
ſhall be ſon of ſome perſon who ſhall be or at the time of 
his death was ſeiſed or poſſeſſed of a like eftate of the 
yearly value of 501, or perſonal eſtate alone of the * 
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of 10001, or real and perſonal together of the value of 
150 l. One moiety of which ſaid eſtates, required as 
qualifications for each deputy lieutenant, colonel, lieute- 
nant colonel, major, and captain reſpectively, ſhall be 
ſituate or ariſing within ſuch reſpective county or riding in 
which he ſhall be appointed to ſerve. 2 G. 3. c. 20. /. 5. 
9 C. 3. c. 42. / 3. ; 
Provided, that the immediate reverſion or remainder of 
and in manors, meſſuages, lands, tenements, or heredi- 
taments, which are leaſed for one, two, or three lives, 
or for any term of years determinable on the death of 
one, two, or three lives, on reſerved rents, and which are 
to the leſſees of the clear yearly value of 30ol, ſhall be 
deemed equal to an eftate herein before deſcribed, of the 
yearly value of 1001, and fo in proportion, 2 G. 3. c. 20. 
6 CE 


Alſo, a perſon poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion of an eſtate, for a cer- 
tain term originally granted for 20 years or more, of an 
annual value (over and above all rents and charges pay- 
able out of or in reſpect of the ſame) equal to the annual 
value of ſuch an eſtate as is required for the qualification 
of a deputy lieutenant and commiſſion officer reſpectively, 
and fituate as aforeſaid, ſhall be deemed duly qualified. 


17 
6. In the ſeveral counties of Cumberland, Huntingdon, Qualification in 


Monmouth, 2 and Rutland, and in every county the ſmaller 


and place in Hales, there ſhall be five or more deputy 
lieutenants appointed (if ſo many qualified can be found 
therein); and the eſtates requiſite for the qualification of 
the deputy lieutenants and officers therein ſhall be as 
follows : a deputy lieutenant ſhall be ſeiſed or poſſeſſed of 
a like eſtate as aforeſaid of the yearly value of 1501, or 
ſhall be heir apparent of a perſon having a like eftate of 
zool. Colonel 6001 ; or heir apparent of a perſon having 
a like eſtate of 12001. Lieutenant colonel or major com- 
mandant 4001; or heir apparent of a perſon having a 
like eſtate of Bool. Major or captain 1501; or fon of 
a perſon having or who had at the time of his death a 
like eſtate of 3001. Lieutenant 3ol; or perſonal eſtate 
alone of 6001, or real and perſonal together of the value 
of 12001; or ſon of a perfon having or who had at the 
time of his death a like eſtate of the yearly value of 60], 
or perſonal eſtate of the value of 12001, or real and per- 
ſonal together of 24001. Enfign 201 ; or perſonal eſtate 
alone of 3001, or real and perſonal together of 600] 2 
vn 


counties. 


| | | 
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| ſon of a perſon having or who had at the time of his 
death a like eſtate of the yearly value of 3ol, or perſonal 
eſtate of the value of 6091, or real and perſonal together 
of 12001, One half of all which eſtates, except thoſe 
for the qualifications of lieutenants and enſigns, ſhall be 
ſituate or ariſing in their reſpective counties. 2 G. 3. c. 20, 

J. 8. 96G. 3. c. 42. /. 6. x 
And: where 20 deputy lieutenants cannot be found qua- 
lifed, and willing to act; his majeſty's lieutenant, after 
having appointed fo many as can be found qualified, may 
appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſciſed or poſſeſſed of a like eſtate 
of the yearly value of 1001, and ſituate as aforeſaid : Pro- 
vided, that the perſons ſo appointed ſhall not make the 
whole number to exceed twenty. 2G. 3. c. 20. . 9. 9 

: G. 3. c. 42. / 7. . 

In the iſle of 7. In the iſle of EH; adeputy lieutenant ſhall be ſeiſed 
: or poſleſied of a like eſtate of the yearly value of 1501, or 
ſhall be heir apparent to a perſon having a like eſtate of 
300]. Captain 1001; or heir apparent of a perſon having 
a like eſtate of 2col ; or younger ſon of a perſon who ſhall 
be, or at the time of his death was, ſeiſed or poſſeſſed of a 
like eſtate of the yearly value of 3001. Lieutenant 30]; 
or perſonal eſtate of 600]; or ſon of ſome perſon who ſhall 
be, or at the time of his death was ſeiſed or poſſeſſed of a 
like eſtate” of bol, or perſonal eſtate of 12001. Enſign 
201 ; or perſonal eſtate of 300]; or ſon of ſome perſon 
who ſhall be, or at the time of his death was, ſeiſed or 
 B poſſeſſed of a like eſtate of the yearly value of 30 l, or 
| perſonal eſtate of 6001. One half of all which eſtates, 
| except thoſe for the qualification of lieutenants and en- 
ſigns, ſhall be ſituate or ariſing within the ſaid iſland, 


3 2 G. 3. c. 20. . 10. 9 G. 3. c. 42. . 8. 
Ia cities or towns 8. « all w_ or towns which are counties within 


— __ themſelves, and have heretofore uſed to raiſe and train a 

ſelves. ſeparate militia within their reſpective liberties, and which 
are united with and made part of any county for the 

purpoſes of raiſing the militia only; his majeſty's lieute- 

nant of ſuch cities or towns, or where there is no lieute- 

nant appointed by his majeſty, the chief magiſtrate of ſuch 

city or town, ſhall appoint five or more deputy lieutenants 

(if ſo many duly qualified can be found), and ſhall alſo 

appoint officers of the militia, whoſe number and rank 

ſhall be proportionable to the number of militia men 
which ſuch city or town ſhall raiſe, as their quota towards 
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the militia of the. county to which ſuch city or town is 
3 | unit 
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united for the purpoſes aforeſaid ; and all powers given 
and proviſions made with reſpect to counties at large, 
ſhall take place in the ſaid cities and towns, except only, 
that after the number of perſons which ſuch city or town 
is to furniſh ſhall have been appointed as aforeſaid by his 
majeſty's lieutenant and the deputy lieutenants, or by the 
deputy lieutenants of the county at large, two deputy 
lieutenants within ſuch city or town ſhall have and exer- 
ciſe all the powers conferred on three deputy lieutenants, 
or two deputy lieutenants together with one juſtice, or 
one deputy lieutenant together with two juſtices, of any 
county at large : And the qualification for a deputy lieu- 
tenant ſhall be 19ol a year as aforeſaid ; or a perſonal 
eſtate alone, or real and perſonal eſtate together to the 
amount or value of 3000 l. Field officer 3001; or 
perſonal eſtate alone, or real and perſonal together of the 
value of 50001. - Captain 1501 a year; or perſoual eſtate 
alone, or real and perſonal together, to the value of 2500L 
Lieutenant gol a year, or perſonal eſtate of 7501. 
Enſign 201 a year, or perſonal eſtate of 4001. One half 
of all which real eſtates (except thoſe for the qualification 
of lieutenants and enſigns) ſhall be within ſuch city or 
town, or within the county at large to which ſuch city os 
town is united for the purpoſes aforeſaid: And his 
majeſty's lieutenants, and the chief magiſtrates of ſuch 
cities or towns being counties within themſelves, ſhall put 
the powers for raiſing and training the militia within ſuch 
cities or towns in execution ; but the militia of ſuch 
cities and towns, being part of the militia of the counties 
to which ſuch cities and towns are united for the purpoſes 
aforeſaid, the militia of ſuch cities or towns ſhall join the 
militia of the county to which ſuch cities or towns are ſo 
united for the purpoſes aforeſaid; and the whole militia 
ſo joined together, ſhall be exerciſed together at the general 
exerciſe ; and ſhall then, and alſo when drawn out and 
embodied, be deemed the militia of the county to which 
ſuch cities or towns are ſo united. 2 G. 3. c. 20. f. 11. 
9 G. 3. c. 42. 
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perſon to be a deputy lieutenant, lieutenant - colonel, 
major, captain, lieutenant, or enſign, ſhall not extend 
to commiſſions granted by the conſtable of the tower, 
or lieutenant of the tower hamlets. 2 G. 3. c. 20. 
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10. When any regiment or battalion ſhall be drawn out Promotion on a. 
and embodied ; the lieutenant may, upon account of mili- unt of merit, 
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tary merit ſhewn in time of actual invaſion or actual re- 
bellion, promote any officer therein; from a lower to a 
higher commiſſion, incluſive of that of lieutenant colonel, 
notwithſtanding he ſhould not have the qualification requi- 
fite for his firſt admittance into ſuch higher rank: Pro- 
vided, that no perſon, not having the qualification herein 
defore directed for a captain, ſhall be promoted to a higher 
rank than that of captain. 2 G. 3. c. 20. /. 12. 9 C. 3. 
. 42. 1 13. 
Diſplacing of- 11. The king, from time to time, may ſignify his 
_ pleaſure to his lieutenant to diſplace any fuch deputy 
lieutenants and officers; and thereupon the lieutenant 
ſhall appoint others in their ſtead. 2 G. 3. c. 20, 
14. 
Officer to enter 2 12. And no deputy lieutenant or commiſſion officer 
— Dee ſhall act as ſuch, until he ſhall have left with the clerk of 
the peace, the peace for the county or place for which he ſhall be ſo 
appointed, his qualification in writing ſigned by himſelf: 
And the clerk of the peace ſhall enter the fame on a roll 
to be kept for that purpoſe; and ſhall in the month of 
January every year tranſmit to one of his majeſty's ſecre- 
raries of ſtate, an account of the qualifications left with 
him, and the ſecretary ſhall caufe copies thereof annually 
to be laid before both houſes of parliament, 2 G. 3. c. 20. 
7.15. 9.6. 3. c. 42. / 13. . 
And to take the 13. And every deputy lieutenant and commiſſion officer, 
oaths, not having already taken and ſubſcribed the oaths, and 
made and ſubſcribed the declaration required by the former 
militia acts, ſhall at ſome general quarter ſeffions, or in one 
of the courts of record at Vſminſter, within fix months 
after he ſhalt have accepted his commiſſion, take the oaths 
and make and ſubſcribe the declaration, as other perſons 
qualifying for offices, 2 G. 3. c. 20. /. 15. 
Penaltyof alli 14. Deputy lieutenant, colonel, lieutenant colonel, ot 
2 being quali- major, acting, not being qualified, or not delivering in ſuch 

. qualification, and taking the oaths and ſubſcribing the de- 
claration, {tall forfeit 2001; captain, lieutenant, or enſign, 
1001 ; half to him who ſhall ſue, and half to the uſes herein 
after directed. 2 G. 3. c. 20. /. 16. 

And the proof of the qualification ſhall lie on him againſt 
whom the action is brought. . 17. 

But there is generally an indemnification by ſome af 
every ſeſſion of parliament, provided they qualify, and 
deliver in their qualification, on or before a day in ſuch 
act limited, 

15. Provided, 
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15. Provided, that nothing herein ſhall extend to reſtrain Erception as to 
the lieutenant from appointing any peer of this realm or F** 
his heir apparent, to be a deputy lieutenant or commiſſion 
officer, within the county or place whetein he ſhall have 
ſome place of reſidence; or to oblige any peer or heir 
apparent of ſuch peer (ſo appointed) to leave his qualifi- 
cation with the clerk of the peace : But it ſhall be lawful 
for him taking the oaths, and making and ſubſcribing 
the declaration aforeſaid, to act, altho he ſhall not have 
ſuch eſtate in manots, meſſuages, lands, tenements, 
or hereditaments, as is above required, 2 G. 3. c. 20. 

18. 

16. Provided alſo, that the acceptance of a commiſſion Commiſſion not 
in the militia, ſhall not vacate the ſeat of any member re- 10 vaco'e » — 
turned to ſerve in parliament. 2 C. 3. c. 20. 1 19. WE 

17. His majeſty's lieutenant, together with three deputy How long the 
lieutenants, and on the death or removal or in the abſence officer wall 
of his majeſty's lieutenant, any five deputy lieutenants, 
ſhall, at the end of every four years, at their annual 
meeting, in caſe the militia of ſuch county or place ſhall 
not be then embodied, diſcharge ſome one field officer of 
each regiment or battalion, and ſuch a number of officers 
of each inferior rank, as ſhall be equal to the number of 
perſons who ſhall have given notice in writing to his 
—_— lieutenant, one month at leaſt before ſuch mcet- 
ing, that they are willing to ſerve as field officers, captains, 
lieutenants or enſigns, as the caſe may require : Provided, 
that the number of- vacancies to be made ſhall not exceed 
one third of ſuch officers who ſhall have ſerved for four 
years in each rank reſpectively: Provided alſo, that 
nothing herein ſhall prevent any officer who has ſerved 
four years, from offering himſelf to ſerve in an higher 
rank, if he be qualified as this act requires to ſerve in 
ſuch higher rank. 2 G. 3. c. 20. . 30, 1, 2. 

18. And whereas it is proper that officers ſhould be —— — of 
appointed to ſuch companies of any county, riding, or — 
piace, as are raiſed in thoſe diſtricts near which ſuch 
officers do reſpectively reſide z it is enacted, that when the 
command of companies, or other commiſſions, do be- 
come yacant by reſignation or otherwiſe, the lieutenant 
ſhall make ſuch a diſtribution of officers to the reſpective 
oo as he ſhall judge moſt fit and proper. 11 G. 3. 

. 32. /. 24. 

19. It ſhall be lawful for his majeſty's lieutenant to act Lievenant * 
3s colonel of any regiment of battalion, during ſuch tine 
as there ſhall not be any colonel ; but no lieutenant ſhall 
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Adjutant. 


Officer quitting 
half pay. 


Serjeant, 


J. 29. 
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act at any one time as colonel to more than one regiment 
or battalion. 2 G. 3. c. 20. f. 28. 


And where the lieutenant ſhall ſerve as colonel to any 
body of militia by this act deemed a battalion only; he 


ſhall not, when ſuch battalion ſhall be embodied and in 


actual ſervice, receive any other pay than that of a lieute- 
nant colone} ; and no other perſon ſhall ſerve or be intitle 
to pay as a lieutenant colonel in ſuch battalion, during 
the time that the ſaid lieutenant ſhall ſerve as colon], 


23. His majeſty may appoint one proper perſon, who 
ſha!l have ſerved, or at the time of ſuch appointment ſhal} 
actually ſerve, in ſome of his majeſty's other forces, or in 
any corps of militia that has been drawn out and embo- 
dicd, to be an adjutant to each regiment, battzlion, or 
independent company ; and ſuch adjutant, if appointed 
out of his majeſty's other forces, ſhall, during his ſervice 
in the militia, preferve his rank in the army, in the ſame 
manner as if he had continued in that ſervice ; and the 
lieutenant may grant to the adjutant a commiſſion of lieu- 
tenant, or any inferior commiſſion, although ſuch adju- 
tant ſhall not have an eſtate to qualify him for ſuch com- 
miſſion as is required by this act. 2 G. 3. c. 20. /. 33. 

21. And any perſon who has quitted or ſhall quit his 
half pay, to ſerve as a commiſſioned officer in the militia, 
ſhall on his quitting the militia, or on the unembodying 
thereof, be reſtored to his half pay; the ſame to recom- 
mence from the laſt quarter day, or day of payment next 
preceding. 2 G. 3. c. 20. . 35. 

22. His majeſty may appoint, according to the propor- 


tion of one ſerjeant to 20 private men, two or more ſer- 


jeants to each company, out of his other forces; ſuch 
perſons having ſerved in the ſaid forces for one year nex! 


preceding ſuch appointment; or may appoint ſuch othe: 


perſons to be ſerjeants, as have formerly ſerved for one 
year in his ſaid forces; or out of any corps of militia that 
has been drawn out and embodied : which ſerjeants (e 
appointed, ſhall take the following oath, 


7 A. B. de ſincerely promiſe and ſwear, that I will b 
faithful and bear true allegiance tu his majefly king George, 
his heirs and ſucceſſors : and I de fear, that I am @ pra 


ſtant, and that I will faithfully ſerve as a ſerjeant in tht 


militia, within the kingdom of Great Britain, for the de eric 
of the ſame, until I ſhall be lrgally diſcharged.” 2 C. 3. 
c. 20. 1, 36. 


And 
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And the colonel, or where there is no colonel the lieu- 
tenant colonel; or where there is no colonel or lieutenant 
colonel, the major, ſhall appoint a ſerjeant major out of 
the ſerjeants, id. | 
And the ſervice in the militia of ſuch perſons ſo ap- 
pointed out of his majeſty's other forces, ſhall intitle 
them to the benefit of Chelſea hoſpital, in the ſame 
mariner at if they had — * to ſerve in the ſaid 
forces ; and every perſon appointed to be a ſerjeant out 
of the penſioners on the eſtabliſhment_of Chelſea hoſpital, 
ſhall be put again upon the ſaid eſtabliſhment after his 
diccharge from the militia, provided he brings a certificate 


of his good behaviour under the hand of the colonel or 


commanding officer. 7d. 


And the captain of every company (with the appro- 


bation of the colonel, & where there is no colonel, of 
the lieutenant colonel, or where there is no lieutenant 
colonel, of the major of the regiment or battalion) ſhall 
appoint ſerjeants out of the private men, to fill up vacan- 
cies; who ſhall take the like oath as ſerjeants appointed 
by his majeſty (which oath any one deputy lieutenant, 
or if the regiment 'or battalion ſha be embodied and in 
another county, riding or place, any one juſtice there 
may adminiſter). /. 38. 4: gr Heh 
But no perſon who ſhall keep any houſe of publick en- 


tertainment, or who ſhall ſell any ale, wine, brandy, or . 


other ſpirituous liquors by retail, ſhall de capable of being 
appointed or continuing a ſerjeant in the militia, FG / 
And it ſhall be lawful for the commanding officer of any 


(| regiment or battalion, being a field officer, on the appli- 


cation of the captain to diſplace ſerjeants. . 38. 

Provided, that if any perſon who is-or ſhall be appoint- 
ed out of his majeſty's other forces, to be a ſerjeant in the 
militia, and ſhall be for any miſbehaviour reduced into the 
ranks, ſhall. not within one month after ſuch reduction be 
reſtored ; he ſhall be returned to the company from which 
he was taken in his majeſty's other forces, and ſhall there 
ſerve as a private man; and any perſon appointed a ſer- 
jeant in the militia out of any company of militia, may 
be reduced into the ranks for miſbehaviour, and ſhall ſerve 
there till he ſhall have compleated. his three years ſervice 
a private militia man; and if there ſhall be no vacancy 
in the campany from whence he was taken, he ſhall ſerve 
[ any other company of the regiment or battalion, 
39. 
fals out of the private men of his company, in the propor- 

E 2 tion 


23. The captain of every company may appoint Corpo- Corporat, 
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tion of ane corporal to twenty private men; and may dif. 
place ſuch corporals for miſbehaviour, and appoint others, 
as he ſhall ſee occaſion, 2 G. 3. c. 20. f. 38. 
Drummer, and 24. And the captain alſo may appoint two perſons to be 
won. drummers or fifers to his company. And the colonel, or 
where there is no colonel the lieutenant colonel, or where 
there is no colonel or lieutenant colonel the major, ſhall 
appoint a drum major out of the drummers. Which 
drummers and fifers, when ſo appointed, and having re- 
ceived any pay as ſuch, ſhall be deemed to be engaged, 
and compellable to ſerve in the ſame regiment or battalion, 
until legally diſcharged. And ſuch captain may diſplace 
ſuch drummers or fifers for miſbehaviour, and appoint 
others in their room. 2 G. 3. c. 20. 7 » 38. 
Serjeanty, frum- 25. If any ſerjeant, drummer, or fifer, ſhall inliſt in 
— any of his majeſty's other forces; ſuch inliſting ſhall be 
void. 2G. 3. c. 20. / 40. 
Clerks of the 26. His majeſty's lieutenant ſhall appoint a clerk for 
—_— the general meetings; and may diſplace ſuch clerk, if he 
think fit, and appoint another in his room. 2 G. 3. c. 20. 
© 90. 
7 And the deputy lieutenants within their ſubdiviſions, 
ſhall appoint a clerk for their reſpective ſubdiviſion ; and 
may diſplace him if they think fit, and appoint another in 
his room. 4d. 
Clerk of the 27. His majeſty's lieutenant fhall from time to time, as 
xrg-ment or bat- ccafion ſhall require, appoint a clerk to each regiment or 
battalion. 2 C. 3. c. 20. / 2 f 
And by another clauſe in the ſaid act, when any ngi- 
ment or battalion ſhall be unembodied, the colonel, or 
where there is no colonel the commanding officer, ſhall 
appoint a regimental clerk to ſuch regiment or battalion, 


Atent. % When any regiment or battalion ſhall be embodied, 
and during the time they ſhall continue embodied, the co- 
lonel, or where there is no colonel the commanding of- 
ficer, ſhall appoint an agent ; and take ſecurity from ſuch 
agent; and ſuch colonel or commanding officer reſpec- 
tively ſhall be liable to make good all deficiencies on 
account of the pay, cloathing, or publick ſtock, 2 C. 3 
c. 20. ,. 119. | 
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Il. Number of men to be raiſed in the ſeveral counties. 


1. The number of private men to be raiſed (excluſive Nomber of 
of the places herein after excepted) ſhall be as follows ; private mea. 


For the county of Bedford 

Berks — 

Bucks — 

Cambridge 

Cheſter, with the city and and county of th 
of Cheſter 


town and county of the town of Poole 
Durham 


Lincoln, with the city and a ge of the city 
of Lincola 

— + >” > of the the tower hamlets) 

— with the city and county of the city 

Northam | 

Northum | with the town and 
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Southampton, with the town and county of the 


town of Southampton — — 900 
Stafford, with the city and county of the city 

of Litchfield - - — — 555 

Surrey — — — 800 

Suſſex R — —V— — 89 
Warwick, with the city and county of the city 

h of Coventry | — 6 

_. Weſtmorland — 2 
Worceſter, with the city and county of the city 

of Worceſter — — 5e 

Wilts | — — $8 
York, Weſt Riding, with the city and county 

of the city of York — — 112 0 

North Riding | Ba Ib 

Eaſt Riding, with the town and county | 

of the town of Kingſton — — 400 

Angleſea — — $9 

Brecknock — — — 10 

Cardigan — — 1 

Caermarthen — — 200 

Caernarvon — — $0 

.-. Denbigh — — 28 

Flint — „ — 120 

... Glamorgan —— — 3⁰ 

Merioneth — — 80 

Montgome — — 240 

| 7 if — — 100 

Radnor — — 10 


2. His majeſty's lieutenant mall tranſmit to the privy 
council, from time to time, a true ſtate of the numbers of 
perſons fit to ſerve in the militia for the county or place of 


which he is lieutenant ; and after all the ſaid numbers ſhall 


be ſo tranſmitted to the privy council, the ſaid council ſhall 
fix and ſettle, as near as may be, the. number of private 
militia men, who ſhall for the future ſerve for each county, 
riding, or place, within that part of Great Britain afore- 


faid, by the proportion which the numbers returned for each 


county, riding, or place bear to the whole number of pri 
vate militia men directed ta be raiſed within that part of 
Great Britain aforeſaid ; and forthwith. tranſmit accounts 
of the numbers ſo fixed and ſettled. to all his majeſty" 
licutenants of the ſeveral counties and places ref] * 


4 
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And where the number of private militia men ſo fixed 
and ſettled as aforeſaid, ſhall be reſpectively greater than 
the number of private militia men, who ſhall have been 
by virtue of the aforeſaid act appointed to ſerve for any 
county, riding, or place; in ſuch caſe, his majeſty's lieu- 
tenant, together with two deputy lieutenants, or in the 


nants hall at a general meeting, to be held for that pur- 
poſe, appoint what number of private militia men ſhall 
ferve for each reſpective hundred, rape, lathe, wapentake, 
or other diviſion, within the county, riding, or place, to 
which they belong; and thę additional number of private 
militia men to make up the whole number fo fixed and 
ſettled as aforeſaid, ſhall be provided or choſen, and ſworn 
and inrolled, in like manner as all other private militia 
men. And where the number of private militia men fo 
fixed and ſettled as aforeſaid, ſhall be reſpectively leſs than 
the number of private militia men, who ſhall be by virtue 
of this act appointed to ſerve for any county, riding, or 
place; in ſuch caſe, his majeſty's lieutenant together 
with two deputy lieutenants, and on the death or removal 
or in the abſence of his majeſty's lieutenant three deputy 
lieutenants, ſhall at a general meeting to be held for that 
purpoſe, diſcharge by lot proportionably out of each re- 
ſpective hundred, rape, lath, wapentake or other diviſion, 
lo many private militia men as ſhall exceed the number ſo 
hixed and ſettled as aforeſaid. 2 G. 3. c. 20. /. 74+ 


V. Proceedings where the militia have not been 41 
ready raiſed. 


month before the Chriſtmas ſeſſions, and within one month 
defore the midſummer ſeſſions, yearly, cauſe advertiſe- 
ments to be publiſhed in the London Gazette, and the 
news papers of ſuch county, ſignifying the want of of- 
hcers; and all perſons qualified and willing to ſerve as 
officers, ſhall at any time return their names and intention 
to the lieutenant, or in his abſence, to any general 
quarter ſeſſions for the county in which they propoſe 
to ſerve, J. 20. ; 


tenant three deputy lieutenants, ſhall hold an annual ge- 
veral meeting on the ſecond Tueſday in March; and it no 
> meeting 


abſence of his majeſty's lieutenant three deputy lieute- 


I51 


1. By the 2 G. 3.-c. 20. In every county where the Advertiſemenr 
militia ſhall not be raiſed, the lieutenant ſhall within one = —— 


5. 


2. And by the 9 G. 3. c. 42. The lieutenant together A nnual merting 
with two deputy lieutenants, or in the abſence of the lieu. to be held. 
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meeting ſhall be on that day, the lieutenant or in his ab- 
ſence three _ lieutenants may ſummon a general 
meeting on any other day, of which 7 days notice ſhall 
be given in ſome weekly paper (if any ſuch there be) 
uſually circulated in ſuch county, /. 47. 
—— 3. Where the militia has been raiſed, his majeſty'; 
ing their mi- 1 a 
litia, to pay 51 lieutenant or three deputy lieutenants ſhall yearly, on or 
for each man. before Dec. 25, certify the ſame to the clerk of the peace 
(according as is hereafter in this caſe directed), which 
certificate he ſhall deliver to the juſtices at the ſeſſions to 
be held next after Dec. 25, and ſhall then file the ſame 
among the records. And where no ſuch certificate from 
his majeſty's lieutenant or three deputy lieutenants hall 
be delivered to the clerk of the peace ; he ſhall certify un- 
der his hand and ſeal, to the ſeſſions to be held next after 
Dec. 25 in that year, on the day the ſeſſions ſhall be 
opened, that he has not received from his majeſty's lieu- 
tenant or any three deputy lieutenants ſuch certificate; and 
he ſhall file ſuch his certificate amongſt the records. 9 6. 
. 42. /. 18, 19. | 
: And ad uſtices at the ſaid ſeſſions ſhall raiſe and levy, 
within ſuch county or place, the ſum of 51, in lieu of 
every private militia man, in like manner as the county 
rate. /. 20. 
Provided, that every perſon duly qualified, who ſhall 
have ſerved for four years, or ſhall be ſerving, as an of- 
ficer in any corps of the militia, or who ſhall offer himſelf 
by writing under his hand to ſerve as an officer, ſhall be 
exempted from paying any part or ſhare of ſuch rate or 
aſſeſſment, nor ſhall his lands, whereſoever lying, be charged 
thereto; and the deficiency thereby occaſioned ſhall be al- 
lowed to ſuch county or place, by deducting the ſum which | 
would otherwiſe have been charged on ſuch perſon, from | 
the groſs amount of the ſum or ſums of 51 per man heres | 
in directed to be raiſed on ſuch county or place. / 21. 
Provided, that every perſon claiming ſuch exemption ſhall 
file a certificate of ſuch ſervice or having offered to ſerve, | 
with the clerk of the peace, and ſhall deliver to him alif ] 
of his tenants and farmers, and of their places of abode; 
and the clerk of the peace ſhall file the ſame amongſt the 
records; and when ſuch rate ſhall be ordered to be made, 
the clerk of the peace ſhall certify to the treaſurer and high ( 
conſtables, the names of the — 4 having filed ſuch cer- 5 
tificates and liſts, and the names of their farmers and te- f 
nants ; and the treaſurer and high conſtables ſhall tranſmit 
ſuch certificate and liſt to the petty conſtables 2 


ll 
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hands lie, in order that ſuch lands may not be charged to 
the ſaid rate. /. 22, 

And the lieutenant of the place where ſuch perſon ſhall 
have ſerved four years or is then ſerving, ſhall grant to 
him a certificate thereof; and every lieutenant, juſtice, 
or chief magiſtrate, to whom ſuch perſon ſhall offer him- 
ſelf to ſerve, ſhall likewiſe grant him a certificate of the 
fame; in order that he may be exempted as aforeſaid. ſ. 23. 

And the ſaid rate ſhall be levied and kept diſtinct and 
ſeparate from all the other county rates. / 24, 25. 

And the tenant may deduct the ſame out of his rent; 
except where there is a covenant to the contrary, or where 
the lands are not let at rack rent. /. 25, 26. 

Where a county and a city or town being a county of 
itſelf are joined towards raiſing the militia, they ſhall each 
pay according to their quota's to the land tax; unleſs the 
number of men ſhall have been apportioned between them, 
and then they ſhall each pay according to their number of 


„. 

rol (bd a city or town being a county of itſelf doth 
not contribute to the county rate; their proportion ſhall 
be levied, in like manner as their poor rate. / 28, 29. 

Where a town lies in two counties, _ oontri- 
bute in that county only where the church ſtands; and the 
deficiency of the rate which the ſaid town would have paid, 
ſhall be made up by the county in general, and not by the 
diviſion or hundred where the town is ſituate. . 

And if ſuch city or town ſhall not before June I year- 
y pay their quota to the county treaſurer, the juſtices of 
the county at their midſummer ſeſſions ſhall iſſue an order 
to the overſeers of the poor of each reſpective pariſh with- 
in ſuch city or town, requiring them to return to the next 
Michaelmas ſeſſions the ſeveral quota's that each pariſh or 
— pays to the land tax; and the juſtices at the ſaid 

haelmas ſeſſions ſhall cauſe the ſame to be levied on the 
goods of the churchwardens or overſeers, who ſhall be re- 
imburſed as for money expended for the relief of the poor. 


7 31. 


And the treaſurer, within one calendar month after he 
ſhall have received the money, ſhall pay the ſame to the 
receiver general of the land tax; who ſhall, within ten 
days after the receipt thereof, certify the ſame to the com- 
miſfioners of the treaſury, and ſhall forthwith pay the ſame 
into the exchequer, to be accounted for yearly to the par- 


and applied as they ſhall direct. /. 39 „ 
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And the receiver general for his trouble ſhall be allowed 
2d in the pound; treaſurer, 1d; high conſtables, 1d; 
petty conſtables, churchwardens, and overſeers of the poor 
1d. / 37. , 
hn = clerk of the peace ſhall, within 14 days next 
after Chriſtmas yearly, tranſmit to the commiſſioners of 
the treaſury, and alſo to the receiver general, a copy ſign- 
ed by him of every certificate which {hall have been deli- 
vered in purſuance of this act; and if no ſuch certificate 
ſhall have been delivered, then he ſhall certify that no ſuch 
certificate from his majeſty's lieutenant or any three deputy 
lieutenants hath been received by him, and that he hath 
certified the ſame to the juſtices of ſuch general quarter 
ſeſſions, and thereon required ſuch julticcs to proceed ac- 
cording to the directions of this act; and ſhall alſo certi- 
fy what proceedings have been had at ſuch ſeſſions in re- 
lation to the raiſing the ſaid ſum of 51 per man: /.nd if 
the juſtices at ſuch ſeſſions ſhall not proceed to raiſe the 
ſame, the clerk of the peace ſhall within 14 days next af- 
ter the ſaid ſeſſions certify to the ſolicitor of the treaſury 
ſuch omiſſion, and the names of the juſtices preſent at 
ſuch ſeſſions: And the ſolicitor of the treaſury ſhall, on 
receipt of ſuch certificate, forthwith proceed to compel 
the juſtices to raiſe the ſaid ſum, /. 40. 

And if the ſaid ſum of 51 per man ſhall not be duly 
paid into the exchequer; or if any perſon ſhall refuſe or 
omit to pay his proportion or to perform his duty for rai- 
fing or payment of the ſame ; the treaſurer, high conſta- 
ble, and petty conſtable, or other perſon to whom ſuch 
default ſhall be made, ſhall within 14 days after ſuch de- 
fault, certify the ſame in writing ſigned by him, with the 
reaſon thereof, to the clerk of the peace; and the clerk 


of the peace ſhall, within 14 days after, certify the ſame 


to the ſolicitor of the treaſury, on pain of 2001- and for- 


feiting his office, and being incapacitated to hold any office 


under the government: And the ſolicitor of the treaſury 
ſhall, on receipt of ſuch certificate, proceed with all due 
diligence, to proſecute all juſtices of the peace, receivers 
general, treaſurers, and other perſons neglecting or omit- 
ting their duty, and to raiſe the ſaid ſum of 51 per man. 
J. 41, 46. 
And if the clerk of the peace ſhall refuſe or neglect to 
receive, deliver, file, make, record or tranſmit ſuch certi- 
ficates or any of them; he ſhall forfeit 500 and his ot- 
fice, and be incapacitated: Alſo the ſolicitor of the trea- 
ſury neglecting his duty ſhall incur the like __— 
| ecelver 
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Receiver general or treaſurer neglecting his duty ſhall for- 
feit 2001; chief conſtable 501;- petty conſtable, and other 

rſon who ſhall offend in like manner, 201. All which 
forfeitures ſhall be to him who ſhall ſue for the ſame in 
any of his majeſty's courts of record at Meſiminſter. ſ. 42, 


6. 
x Al other penalties and forfeitures by this act not other- 
wiſe directed, ſhall be recovered on proof upon oath be- 
fore one juſtice, to be levied by diſtreſs: for want of ſuf- 
ficient diſtreſs, the offender to be committed to the com- 


mon gaol. 
J. Iſſuing precepts to return hits. 


Ss 5  S. a. — AW WV, + V 


1, Where the militia hath not been raiſed, his majeſty's A general mess- 
lieutenant together with two or more deputy lieutenants, ©? ** 
and on the death or removal or in the abſence of his ma- | 
jeſty's lieutenant, any three or more deputy lieutenants, 
ſhall meet at ſome city or principal town of the county, or 
place on the ſecond Tueſday of May, in every year; and 
if there ſhall happen to be no ſuch meeting on that day, 
then the ſaid lieutenant, or, on his death or removal or in 
his abſence, three deputy lieutenants, ſhall ſummon or 
cauſe to be ſummoned another meeting to be holden there, 
on a day to be fixed by ſuch ſummons ; of which day and 
place, notice- ſhall be given in the London Gazette, and 
alſo in any weekly paper uſually circulated in ſuch county 
or riding, 14 days at leaſt before the holding of ſuch meet - 
x 2 G. 3. c. 20, , 42. 

ote, generally, that the general meetings are to eon- 
ſiſt of the — together with two deputy lieutenants; 
or, on the death, or removal, or in the abſence of the lieu- 
tenant, of three deputy lieutenants. ” 

But within the ſmaller counties, to wit, of Cumberland, 
Huntingdon, Monmouth, W:ftmarlayd, Rutland, and all the 
counties in J/ales, two deputy lieutenants with one juſtice, 
or one deputy lieutenant with two juſtices, may exerciſe 
all the powers conferred by this act on three deputy lieu- 
tenants in other places. /. 91. 

N 2. At the ſaid firſt general meeting, his majeſty's lieu- $abdivifion 
tenant, or on his death, or — or in his abſence, meetings to be 
9 three deputy lieutenants. ſhall appoint ſubdiviſions. 2 C. „f ates. 
. 3. c. 20. f. 42. 
A Which ſaid ſubdiviſion meetings are to conſiſt of three 
a deputy lieutenants, or two deputy lieutenants together with 
5 iin one 
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ene: juſtice, or one deputy lieutenant together with ty 


And of the aforeſaid general meetings there are to be 
three; the firft, for iſſuing precepts to return lifts; the ſe. 
cond, for proportioning the numbers in the ſeveral larger 
diviſions, as hundreds, or wards ; the third, for forming 
the militia into regiments and companies. 

Of cho ſubdiviſſon meetings, four; the firſt, for taking 
in the liſts, and hearing appeals; the ſecond, for propor. 
tioning-the numbers ia the ſmaller diviſions, as pariſhes, or 
townſhips ; the third, for balloting ; and the fourth, for 
ſwearing and inrolling the men, 

And Omg, — | 

Where the militia are on foot; there is to be one gene- 
ral meeting annually; and four ſubdiviſion meetings; and 
ethers, as occaſion may fall out. 

tore 3. But notwithſtanding the appointment of ſubdiviſion 

— meetings, it ſhall be lawful for any K Sanur or 
juſtices from ac- juſtice to act in any and every ſubdiviſion within the 
a — riding or place, 2 G. 3. c. 20. / 89. : 
What ſhall be 4+ If there ſhall not appear at any ſubdiviſion meeting, 
done, wherea à ſufficient number of deputy lieutenants and juſtices to 
A nt number act; the clerk ſhall by notice given in writing to all the 
Ter, deputy- lieutenants within ſuch ſubdiviſion, or left at 

their reſpective places of abode, appoint another meet- 

ing to be held within 14 days, at the ſame place where 

ſuch ing had been: before appointed to be held, gi- 

ving at five days notice thereof. 2 G. 3. c. 20. 


J. 92. a 5 
Precepts to e 5. At the ſaid firſt al meeting, the lieutenant, or 
— retun- on his death or removal, or in his abſence three deputy lieu- 
tenants, ſhall iſſue (A) their orders to the chief conſtable, 
and where there is no-chief conſtable, to ſome other offi- 
cer of the ſeveral: hundreds, rapes, laths, wapentakes, or 
other: diviſions, to tequire by orders under their hands the 
conſtable or other ſuch officer of each pariſh, tithing or 
place, /toreturn to the deputy lieutenants within the ſubdi- 
viſions, at the place and on the day appointed at the ſaid fut 
general meeting, fair and true liſts in writing, of the names 
—— —— 
their reſpettive pariſſres, tythings | b 
ages of 18 and 45 years, diſtinguiſhing their reſpective 
ranks and occupations; and where the true names of ſuch 
perfons cannot-be-procured, the common appellation of 
ſuch perſon ſhall be ſufficient; amt which: of: the perſons ſo 
returned labour under any infirmities, incapacitating — 
1 
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{om ſerving; having firſt affixed a true copy of ſuch lift 
on the door of —— or chapel, and if any place 
have no church or chapel, then on the door of the church 
or chapel of ſome pariſh or place thereto adjoining, on 
ſome funday morning before they ſhall make ſuch return, 
which funday fal be three days at the leaſt before the 
ſaid meeting; and alſo notice in writing, at the bottom 
of ſuch lift, of the day and place of ſuch meeting, and that 
all perſons who ſhall think themfelves aggrieved, may 
then appeal, and that no appeal will be afterwards recu- 
ved. 2 G. 3. c. 20. J 42. 

6. Provided, that no peer of this realm, nor any per- 
fon who ſhal} ſerve as a commiſſion officer in his majefty's 
other forces, or in any of his caſtles or forts; nor any non- 
commiſſion officer ſerving, or whe has ſerved, four 
in the militiaz nor any perſon being a member of either 
of the univerſities; nor any clergyman ; nor any li- 
cenſed teacher of any ſeparate congregation ; nor any con- 
ſable, or other ſuch peace officer; nor any atticled clerk, 
apprentice, ſeaman or ſeaſaring man; nor any perſon 
muſtering and doing duty in any of his majeſty's docks ; 
nor any perſon free of the company of watermen of the 


l river s Nor any poor man who has three children 
1 born in wedlock; + ſhall be compelled to ſerveperfonally, 
" or to provide a ſubſtitute. 2 G. 3. c. 20. / 43- 

a 7. And if the deputy lieutenants and juſtices at any 


ſubdtviſion meeting, ſhall receive information, or ſuſpect, 
that any perſon inſerted in any lift, deſcribed as an appren- 
tice, has — ne rue bound in order to avoid ſerving ; 
— inquire into ſuch binding, and ſummon wit- 

and examine them on oath: And if ſuch fraud 
ſhall appear, they may appoint fuch perſon ſo bound ap- 
prentice, to ſerve immediately in the militia of the place 
for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firſt vacancy that ſhall happen there- 
in: And the perſon to whom ſuch apprentice ſhall be, fo 
bound, ſhall forfeit 101; which, if not forthwith paid, 
ſhall be levied by diſtreſs : half to the informer, if any: 
and the other half, or, if there ſhall . 

3 


1 
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+ The inſtitution in France, in this reſpe&t, Neths mote 
conſiſtent with policy, as tending to encourage popula- 
non; viz. that all married men ſhall be exetnpted from ſerving 
ls the militia, Phile/e Tranſ, wot. 54. art 1. Suge 119% 
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Perſons er- 


enſptad. 


Fraudulent ape 
prenticeſhig. 
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the whole, to be applied in manner hereafter mentioned. 
2 G. 3 c. 20. 22. | | 
8. If any chief conſtable, conſtable, or other officer, 
ſhall refuſe or negle& to return ſuch liſt, or to comply 


with ſuch orders as he ſhall receive from the lieutenant, 


deputy lieutenants, and juſtices, in purſuance of this a&; 
or ſhall in making ſuch return be guilty of any fraud ot 
wilful partiality ; any three deputy lieutenants, or two de- 
puty lieutenants with one juſtice, or one deputy lieute- 
nant with two juſtices, may impriſon him in the common 
gaol for one month, or at their diſcretion may fine him 
in any ſum not exceeding 51, nor under 40s, by diſtreſs, 
2 E. 3. c. — 71. 


And any perſon who ſhall by gratuity, gift, or reward, 


or by promiſe thereof, or of any indemnification, or by 
menaces, endeavour to prevail on any conſtable or other 
officer to make a falſe return, or to eraſe or leave out the 
name of any perſon who ought to be returned; he ſhall 
forfeit 50 l, to him who ſhall ſue : and if any perſon ſhall 
refuſe to tell his chriſtian and ſirname, or the chriſtian 


and ſirname of any man lodging or reſiding within his 


houſe, to any conſtable or other officer authoriſed by this 
act to demand the ſame, he ſhall forfeit 101. / 72. 

9. If the liſt of ay/ pariſh or place ſhall be loſt or de- 
ſtroyed ; the deputy lieutenants and juſtices, in their ſub- 


_ diviſions, may cauſe a new liſt to be made and returned 


to them at their next ſubdiviſion meeting, in like manner 
as the former was. 2 C. 3. c. 20. /. 58. | 

10. At the ſaid firſt meeting, ſhall be appointed alſo, 
the time and place of a ſecond general meeting. 2 G. 3. 


c. 20. f. 42. 5 
Vl. Return and ſeitling of the 72 


1. On the day and at the place appointed for the 
firſt ſubdiviſion meeting as aforeſaid, for the return of 
thè liſts, the conſtables or other officers reſpectively ſhall 
attend, and verify their return upon oath. 2 C. 3. c. 20. /. 42. 

2. And the deputy lieutenants and juſtices, ſo aſſem- 
bled in their ſubdiviſions, ſhall (after hearing any perſon 
who ſhall think himſelf aggrieyed, by having his name in- 
ſerted, or by any others being omitted) direct ſuch liſts ts 
be amended as the caſe. ſhall require; and alſo the names 
of all perſons by this act excepted, to be ſtruck out of 
the ſaid liſts. 2 G. 3. c. 20. /. 42. 

A perſon having more than one place of reſidence, 


bea bath rw9 ſhall be deemed to reſide only, and ſhall ſerve, within the 


aces of abode, 


county 
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county or place, where his name ſhall have been firſt in- 
ſerted in a liſt, and returned; and the clerk to the ſubdi- 
viſion meeting to which ſuch liſt ſhall be returned, ſhall 
on requeſt grant a certificate gratis, that ſuch perſon's 
name was inſerted in ſuch liſt, ſpecifying the times when 
ſuch liſt was made and returned. 2 C. 3. c. 20. f. 94. _ 

4. And at the ſaid firſt ſubdiviſion meeting they ſhall u appointed 
appoint a time and place for the ſecond meeting within givigon meeting. 
the ſubdiviſions ; for proportioning the numbers in the 
ſeveral pariſhes and townſhips, after they ſhall have 
been firſt proportioned, at the ſecond general meeting, in 
the hundreds, rapes and other large diviſions. 2 C. 3. 
6. 20. f. 42. | 

5. For which purpoſe, they ſhall alſo, at the ſaid firſt Lifts tobe r& 
ſubdiviſion, meeting, return to the ſecond general meeting, — we 
all the liſts of the ſeveral pariſhes, tithings, and places, meeting. 
ſo amended as aforeſaid, that the men may be by them 
proportioned in the ſeveral larger diviſions as aforeſaid. 
2 (5. 3. c. 20. f. 42. | 

6. Note, that after every ſubdiviſion meeting, the clerk Clerk to tranf- 
of the ſaid meetings, ſhall within 14 days after each meet- f ibe wore. 
ing, tranſmit to his majeſty's lieutenant fair and true co- ings. 
pies of the rolls ſigned at the ſaid meetings. 2 G. 3. 


. 20. .. 70. 


VIl. Proportioning the numbers in the ſeveral bun- 
dreds or other large diviſions. 


1. At the ſecond general meeting as aforeſaid, they ſha]] Numbers proper- 
appoint what number of men in each reſpective hundred, — 
tape, lath, wapentake, or other diviſion, ſhall ſerve in 
the ſaid militia, towards raiſing the number -of men . by 
this act directed to be raiſed for ſuch reſpective county, 
ding, or place, in proportion to the whole number con- 
tained in ſuch liſts. 2 G. 3. c. 23. F 42. 

2. And if it ſhall appear at any time to the genera] The fame may 
meeting, that the diſtribution by them made amongſt the «Ear — 
ſeveral hundreds and other like diviſions, was either un- 
equally or erroneouſly made, or, from any ſubſequent al- 
teration of circumſtances, is become unequal and diſpro- 
portionable ; they may make a new diſtribution in Ake 
manner as at firſt, 2 G. 3. c. 20. / 75. 

3. At the ſaid ſecond general meeting, they ſhall order Copies to be 
copies to be made of all the ſaid liſts ; and ſuch copies to gie 
be returned to the ſecond ſubdiviſion meetings. 2 G. 3. REI 
620, /. 42. ic gs. 

III. Pre; er- 
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VIII. Proportioning in the ſeveral  pariſber, ticking, 


or places. 


Proportioningin 1. At the ſecond ſubdiviſion meeting as aforeſaid, the 
the ſeveral pa- deputy lieutenants and juſtices ſhall appoint what number 
nen or fo. of men ſhall ſerve for each pariſh, tithing, and place; 
in proportion to the number appointed at the ſecond gene- 
ral meeting to ſerve for each hundred, rape, lath, wapen- 
take, or other diviſion. 2 G. 3. c. 20 f. 2 
Tus or more 2. And they may add together, whenſoever they ſhall 
pariſhes or places think neceſſary, the lifts for two or more pariſhes, tithings, 
may be joined. or places; and proceed upon ſuch liſts added together, 
fo as to make the choice of militia men by lot as equal 
and impartial as poſſible. 2 G. 3. c. 20. . 44. 
Third ſubdivifion 3. And if a proper number of officers be then ap- 
meeting appoiat- pointed, (as is herein after nentioned), they ſhall appoint 
* another meeting to be held within three weeks in the 
ſame ſubdiviſion, for allotting the men. 2 G. 3. c. 20. 


7 42. | | 

Notice to be gi- . 4. And ſhall iſſue out an order (B) to the chief eonſta- 

ven thereof. ble or other officer of the reſpective hundreds or other 
diviſions, requiring them to give notice to the conſtable 
or other like officer of each pariſn, my or place, of 
the number of men ſo appointed to ſerve for ſuch reſpeQive 
pariſh, tithing, or place; and of the time and place of 
the next ſubdiviſion meeting, for chuſing the men by lot. 
2 G. 3. c. 13. / 42. „ ach . | 


IX. Ballotirg. 


Baloting 1. The deputy lieutenants and juſtices, at ſuch third 
fubdivifion meeting fo appointed ia ere, ſhall cauſe 

the men to be choſen by lot (except as hereafter excepted), 

out of the liſts returned for the reſpective pariſhes ot 


P 


f 


places. 2 C. 3. c. 20. . 42. 


| Pariſhes ray of- 2. Provided, that if the churchwardens or overſeers of 


fer volunteers, any pariſh, tithing or place, or of two or more pariſhes, 
tithings or places ſo added together as aforeſaid, ſhall with 
the conſent of the inhabitants of the pariſh or pariſhes, 
townſhip or townſhips, hamlet or place, taken at a veſtry, 
or at any other meeting, for ſuch pariſh, townſhip, ham- 
let or place, to be holden for that purpoſe, provide and 
produce any volunteer or volunteers, and ſuch volunteers 


ſhall be approved by the ſaid deputy licutenants and juſ- 
by tices; 


CY 
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tices; they ſhall be then and there ſworn in and inrolled: 
and only ſo many ſhall be choſen by lot, as ſhall be wanted 
to make up the whole number to ſerve for ſuch pariſh, 
tithing, or place, or pariſhes, tithings or places. 2 G. 
3. c. 20. / 45. 

Provided that no ſuch volunteer ſhall be admitted, who 
ſhall not be five feet four inches (at leaſt) in height, and 
able and fit for ſervice. 4 G. 3. c. 17. fer 3+ 

And if ſuch churchwardens or overſeers, ſhall give to 
{uch volunteers any ſum or ſums of money to ſerve in the 
militia ; they may make a rate on the inhabitants, by the 
rate they now. uſe for the relief of the poor; which rate 
being approved by two juſtices, the ſaid churchwardens or 
overſeers may collect ſuch rate, and reimburſe themſelves 
ſuch ſums as they ſhall have paid with the conſent of the 
ſaid inhabitants as aforeſaid ; and the overplus, if any, 
ſhall be applied as part of the poor rate. And if any ſhall 
refuſe to pay; one juſtice, on complaint thereof by ſuch 
churchwarden or overſeer, may levy the ſame by diſtreſs. 
hut no ballotted perſon, who ſhall have ſerved himſelf, 
or by ſubſtitute, three years, or who ſhall be then ſer- 
ving himſelf or by ſubſtitute, ſhall be liable to pay ſuch 
rates. 1d. 

Provided always, that any perſon who ſhall think him- 
elf aggrieved by ſuch rate as aforeſaid, may appeal to the 
next ſeſſions, in like manner as againſt the poor rate, 
3. It ſhall not be lawful for any perſon (other than Penalty of infu- 

ſuch churchwardens and overſeers) to contract or agree "8 

with any perſon, for any ſum or other conſideration, to 

indemnify or inſure any perſon liable to ſerve in the 
militia, againſt ſerving therein; or in like manner to 

contract or agree to provide a ſubſtitute for any perſon 
n who may be choſen by lot, or to pay the penalty of 101 
by this act laid, on any perſon choſen by lot, who ſhall 


r refuſe or neglect to appear and take the oath and ſerve, or 

provide a ſubſtitute ; and if any perſon ſhall offend herein, 

| he ſhall, for every ſuch contract or agreement forfeit 1co1, 

. half to the proſecutor, and half to the poor; and every 
ſuch contract ſhall be void. 2 G. 3. c. 20. / 51. 

s Provided, that nothing herein ſhall extend to prevent 

L any perſon choſen by lot, from procuring by himſelf or 


p thers, a proper perſon to ſerve as his ſubſtitute. .. 52. 
| Provided alſo, that this ſhall not extend to prevent 
Rome of the ſame pariſh or place, or of two or more 
1 added together, from entring into ſubſcriptions amongſt 
5 Vor. II. g N L 2 


them 
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85 themſelves, for paying jointly for ſubſtitutes to be proyi- 
ded for ſuch of the ſubſcribers on whom the lot may fall, 


Foui th ſub4ivi 7 2 And the ſaid deputy lieutenants, and juſtices, at 
ſion meeting ap- fuck third ſubdiviſion meeting, ſhall appoint another 
meeting to be held within three weeks in the ſame ſub- 
diviſion, for ſwearing and inrolling the men. 2G, 3, 


. 4. FLO n 
Notice thereof'® 5. And ſhall iſſue out an order (C) to the chief con- 
El ſtables, to direct the conſtables or other oſſicers of each 
| pariſh or place, to give notice to every man ſo choſen 
to appear at ſuch meeting; which notice; ſhall be given, 
or left at his place of abode, at leaſt ſeven days before 
ſuch meeting. 2 G. 3. c. 20. /. 42. K Tots 


A. Inliſting; and therein, of ſubſtitutes. 


Proof to be made 1. At the ſaid fourth ſubdiviſion meeting, the con- 
en TN ſtables ſhall attend, and make a return upon oath of the 
| days when ſuch notice was ferved. 2 C. 3. 6. 20, , 44. 
Swearing and in- >, And every perſon fo. choſen, by lot ſhall, upon ſuch 
1 notice, appear at ſuch meeting, and there take the fol- 
lowing oath, to be adminiſtred by one deputy lieutenant; 
and ſhall be inrolled to ſerve in the militia as a private 
militia man, for the ſpace of three years, in a roll to be 
then and there prepared for that purpoſe ; or ſha}l provide 
a fit perſon (to be approved by the ſaid deputy lieutenagts 
and juſtices as aforeſaid then met) to ſerve as his ſubſtitute ; 
which ſubſtitute ſo provided, ſhall take the ſaid, oath, and 
ſign on the ſaid roll his conſent to ſerve as his ſubſtitute, 
during the ſaid term. 2 C. 3. 4. 20. .. 22. 
Provided, that no ſuch Wbſlitute ſhall, be admitted 
and ſworn, who ſhall not be five feet four inches in 
height, and able and fit for ſervice. 4 G. 3. c. 17. % 3) 
Which ſaid oath ſhall be as follows: 4. B. do 
& ſincerely promiſe and ſwear, that I will be faithful aud 
bear true allegiance to his majeſty. king George, his 
„ heirs and ſucceſſors; and I do. ſwear, that I am a 
«c proteſtant, and that I will faithfully ſerve in the militia 
within the kingdom of Great Britain, for the defence 
of the ſame, during the time for which J am intolled, 
« unleſs I ſhall be ſooner diſcharged.” Ie. 
Penalty of re · 5 And if any perſon ſo choſen by lat to ſerve in the 
militia (not being one of the people called quakers) {hall 
refuſe or neglect to take the faid oath and ſerve in the 


- 


militia, 


(New) Militia. 163 
militia,” of to provide a ſubſtitute to be approved as afore= 

faid, Who Thall take the ſaid oath, and ſign his conſent to 
ſerve as his ſubſtitute ; every perſon ſo refuſing or neglec- 
ting ſhall forfeit 101 (D. E. F.) and at the expiration of 
three years be liable to ſerve again, or provide a ſubſti- 
tüte. 2 6.3 c. 20. ,. 42. 

Which fard forfeiture ſhall be applied in the firſt place, 
by the deputy lieutenants and juſtices as aforeſaid within 
their teſpective fubdiviſions, in providing a ſubſtitute for 

the perſon "who ſhalt have paid ſuch penalty; and if any 

part of D ſhalt remain, after ſuch ſubſtitute 
ſtall be provided, the ſame ſhall be paid to the colonel or 
commanding officer, and be applied as part of the regi- 
mental ſtock. /. 93. | 

And where the goods of ſuch offender ſhall not be ſuf- 

ficient to anſwer the diſtreſs, he ſhall be committed (as is 
hereafter ſpecified) ro the common gaol, for any time not 
exceeding three months, /. 128. ; | 

4. If any ſerjeant, drummer, or fifer, ſerving in the Officers beating 
militia,” tral beat up for volunteers; the perſon who ſhall d for vocunteers, 
give orders for ſo doing, fhall, on proof of ſuch beating up 

and ſuch orders given, upon oath before one juſtice, forfeit 
201, half to the petfon who ſhall make information thereof, 
and the other half to be applied as part of the regimental 
ſtock and if ſuch ſerjeant, drummer, or fifer, ſhall refuſe 
to declate upon oath before ſuch juſtice, from whom he 
received ſuch orders; ſuch juſtice may commit him to the 
houſe of correction, far any time not exceeding three 
months. 2 C. 3. c. 20. . 55. | 

5. No officer ball, during the time the regiment, bat- Officers hiring 
tullon, or independent company ſhall be out of the county *. 
or place to which they belong, engage any perſon to ſerve 

in ſuch tegiment, battalion, or independent company, un- 
leſs fuch'perſon ſo engaged fhall be a native of ſuch county. 

4 20. ,. 56. 

6. Every militia man fhall, if he changes the place of Militia man 
his abode from one pariſh or place, to another pariſh or ror per 
place, the militia whereof ſhall ſerve in the ſame regiment | 
or battalion, continue to ſerve in ſuch regiment or bat- 
talion for the place from whence he removed, and fhall 
not occaſion a vacancy for ſuch pariſh or place, but thail 
be trained, exerciſed, and paid by the officer of the 
company to which the militia of ſuch pariſh to which he 
removed ſhall belong; and every militia man, who ſhall 
change the place of his abode from one county to another 
county, ot from one pariſh or place to another pariſh or 

AL ict L 2 place, 
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place, the militia whereof ſhall ſerve in different rezimen;; 
or battalions; ſuch perſon ſhall ſerve, upon the tf 
vacancy, in ſuch regiment or battalion, until his ſervice be 


- compleated. And he ſhall before he change the place of 


Inliling inte the 
mihitia elite 
hei. 


his abode, give notice thereof to three deputy lieutenant, 
or two deputy lieutenants together with one juſtice, or one 
deputy lieutenant together with two juſtces, at ſome ſub. 
divition meeting, or to one deputy lieutenant z who ſhall 
give to him a certificate of the time he ſhall have ſerved 
from his iurollment; and if ſuch certificate ſhall have been 
given by cne deputy lieutenant only, he ſhall certify the 
ſame to the next meeting within the ſubdiviſion ; and ſuch 
militin man ſhall produce the faid certificate to the deputy 
licutenants and juſtices, at the next meeting for the ſub- 
divitien wherein he ſhall then dwell, or to one - deputy 
licu enant reſiding near, who ſhall certify the ſame to the 
next ſubdiviſion meeting. And if any militia man, fo 
changing tus place of abode, ſhall not give notice, and 
produce his certificate as aforeſaid ; he ſliall, on convic- 
tion upon oath before one juſtice, forfeit os; and if he 
ſhall not immediately pay the ſame, it ſhall be levied by 
diſtreſs; and for want of ſufficient diſtreſs, he ſhall be 
committed to the houſe of correction for any time not ex- 
ceceing one month. 2 C. 3. c. 20. f 67. ä 
And the clerk to the ſubdiviſion meeting ſhall, upon 
notice given by any militia mano changing the place of his 
abode, and of a certificate granted him as aforeſaid, forth- 
with give notice thereof tothe clerk of the meeting for the 
ſubdiviſion to which the pariſh or place where he then fe- 
tides ſhall belong. /. 68. | | 
7. If any perſon inrolled and ſerving in the militia 
Nail offer himſelf to ferve and be inrolled as a ſubſtitute 
in any other regiment or battalion of militia; he ſhall, 
on proof upon oath beſore one juſtice, forfeit 101, to the 
informer, to be levied by diftreſs; and for want of ſuff- 
cient diſtreſs, the juſtice ſhall commit him to the common 
gaol for any time not exceeding 3 months. 9 C. 3. c. 42. 
48. 
£ And whereas doubts have becn conceived whether any 
militia man who hath been inrolled in a different hundred, 
rape, wapentake, diviſion, or place, of the ſame county 
irom that in which he is bound to ferve for himſelf, or #5 
4 ſubſtitute, could be compelled to ſerve as ſuch within the 
providions of the acts now in force for raiſing the militia; 
it js declared and enacted, that ſuch inrollment is legal 


an] valid, and that every man who hath taken the on 
ack? an 
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and ſubſcribed the county roll in the preſence of one 
(-outy lieutenant [as is hereafter ſet forth in caſe where 
the militia have been already raiſed] and of the clerk of 
the general meetings (or his deputy), ſha!l be deemed a 
militia man in like manner as if three deputy, lieutenants 
had been preſent at the inrollment. 11 G. 3. c. 32. 


25 b 

F z By the 5 G. 3. c. 26. If any perſen, ſworn and in- 
rolled in the militia, ſhall inliſt in his majeſty's other 
forces ; the overſcer of the poor of the place for which he 
ſerves, all, as ſoon as it comes to his knowledge, acquaint 
tie adjutant therewith ; who ſhall forthwith apply to a 
juſtice of the peace for the place for which ſuch perſon is 
inrolled, to iſſue his warrant to apprehend ſuch militia 
man; and ſuch adjutant may ſend the ſerjeant and drum- 
mers to ſearch for and apprehend him by virtue of ſuch 


ſuch militia man ſhall or may be found, ſhall indorſe the 
ſaid warrant (on application made to him for that purpoſe) 
and cauſe the ſaid militia man to be apprehended and 
brought before him, or ſome other juſtice for the county 
or place where ſuch militia man ſhall be apprehended : 
And if it ſhall appear upon oath to ſuch juſtice, that 
the ſaid perſon was inrolled to ſerve in the militia, 
at the time of his inliſting into his majeſty's other forces, 
and did not acquaint the officer inliſting him therewith ; 
ſuch - juſtice ſhall commit him to the houſe of correction 
of the, place where he thail be fo apprehended, there 
[to be kept to hard labour not exceeding three months. 
ahnt t n. | 
And by the 7 G. 3. c. 17. If any officer, ſerjeant, or 
other perſon recruiting for men to inliſt and ſerve in his 
majeſty's other forces, ſhall wilfully and knowingly inliſt 
ay perſon, who at the time of ſuch inliſting ſhall be in- 
rolled and engaged to ſerve in the militia; every ſuch in- 
liting ſhall be deemed null and void. And if any militia 


wat he is at the time of his offering to inliſt a militia 
man then actually inrolled and engaged to ferve (which 
the ſaid officer or other perſon is hereby required to atx 
ay man offering to inliſt), and ſhall intiſt in his majeſty's 
other forces; he ſhall, on conviction on the oath of one 
vitnels before one juſtice for the place where ſuch perſ in 
was intolled to ſerve in the militia, be committed to the 
common gaol of ſuch place for any time not exceeding 
u months, over and above any penalty or puniſhment to 

3 which 


warrant : And any juſtice for any county or place were 


In! ſting into 
the reg las. 


man ſhall deny to ſuch recruiting officer or other perſon, | 


Soldiers in the re- 
gu-ars offering to 
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which he ſhall be otherwiſe liable by-law and from the 
day on which his engagement to ſerve in the militia ſhall 
end, and not ſooner, ſhall belong to the corps of his ma- 
jelty's other forces into which he ſhall have been fo in- 
iſted. J 18. | 1911 
9. If any perſon ſerving in the regular forces ſhall offer 


(»rve in the mi- himſelf to ſerve and be inrolled as a ſubſtitute in the 


litia. 


militia; he ſnall, on proof upon oath before one juſtice, 

forfeit 101, to the informer, to be levied by diſtreſs; for 

want of ſufficient diſtreſs, the juſtice ſhall commit him to 

the common gaol for any time not exceeding 3 months, 
G. 3. c. 42. f. 48. 


- 9 16 4 
Servant bal'otted 10. If any ſervant, hired by the year or otherwiſe, 


and ſworn to be 
Paid his wages 


Subſtitute not 
diſcharged from 
ſerving again, 


Principal dif- 
char ged. 
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ſhall ſerve in the militia ; it ſhall be lawful for one juſtice, 
on complaint upon oath by ſuch ſervant, to order ſo much 
of his wages as ſhall appear to ſuch juſtice to be due, to 
be immediately paid him by his — or employer, in 
proportion to the ſervice he has performed; and ſhall pro- 
ceed therein as is directed by the ſtatute of 20 G. 2. « 
29. 2 G. 3. c. 20. ſ. 50. an? © 03. Ep: | 
11. Provided always, that no militia man, having ſerved 
as a ſubſtitute, ſhall by ſuch ſervice be excuſed from ſerving 
for himſelf, when he ſhall be choſen by lot. 2 G. 3 
c. 20. J 69. | "7 1 
12. But no perſon, having ſerved perſonally or by ſub- 
ſtitute three years in the militia, ſhall be obliged to ſerve 
again, until by rotation it comes to his turn. 2 C. 3. c. 20. 
78. . » 90G 0131 
þ And when any ſubſtitute ſhall, after having been approv- 
ed as aforeſaid, before the expiration of the term for which 
he was to ſerve, die, or be appointed a ſerjeant, or be 
legally diſcharged ; the perſon for whom he ſerved ſhall 
not be obliged to ſerve himſelf, or to find anether; but 
ſuch vacancy ſhall be filled up, as in caſe of vacancies 0c- 
caſioned by the death or diſcharge of perſons ſerving for 


themſelves. /. 61, 


XI. Forming the militia into regiments and companits. 


1. Within one month after the rolls are ſo returned 
from the deputy lieutenants and juſtices as aforeſaid (to 
the ſecond general meeting), there ſhall be a third general 
meeting; at which, they {hall form and order the militia 


into regiments; conſiſting, where the number of militia 


men will admit the ſame, of twelve, but in no caſe of leſs 


than eight companies, of 80 men at the moſt, and a 


þ Ar >a e cas =» WG HS. as aw a :i9@©Q<2&_ ES "gs" 


2 =* 


(New) Militia. 167 
men at the leaſt, of perſons living as near to each other 
as conveniently can be; and ſhall poſt to each company 
proper officers commiſſioned and qualified as aforeſaid z 
that is to ſay, the field officers of a regiment ſhall be one 
colonel, one lieutenant colonel, and one major ; and 
where the number of private men ſhall amount to five 
companies, 'or 'to any number under eight companies, 
ſuch militra ſhall be formed into a battalion, with one 
lieutenant colonel, and one major, and no other field 
officet ;' (or where his majeſty's lieutenant ſhall ſerve as 
colonel, then 'there ſhall be no lieutenant colonel, and 
his majeſty's ſaid lieutenant in ſuch caſe ſhall be intitled 
to no other pay than that of a lieutenant colonel ; 2 G. 3. 
. 20. . 28, 29.) in like manner, where the number of 
private men ſhall amount to three companies, or to a 
number under five companies, ſuch militia ſhall be formed 
into 4 battalion with one lieutenant colonel or major, 
and no other field officer: And in each regiment or bat- 
talion-of militia a number of captains, lieutenants, and 
enſigns, equal to the number of companies in ſuch 


ed regiment” or - battalion (grenadier companies excepted, 
ng wherein there ſha} be one captain and two lieutenants. ) 

— Where the number ſhall not be ſufficient to form a Independent 

b- tegiment or battalion; they ſhall be formed into inde- ©29panc% 
ve pendent” companies, each company to conſiſt of 80 pri- 
0, vate men at the moſt, and 60 private men at the leaſt, 
with one captain, one lieutenant, and one enſign, to 
v. eich company: And his majeſty may join together any 
ch number of ſuch' independent companies, and therewith 
de form a battalion, or incorporate them with any regiment 
all or battalion; but ſo as the number of companies in 
ut ſuch regiment or battalion do not exceed, or fall ſhort 
c- of, the number of companies of which a regiment or 
for dattal ion is herein before allowed to conſiſt. 2 G. 3. c. 20. 


97. | 


fs, XII." Proceedings where the militia have been already 
ö raiſed. 
IC 191 . "= 
(to 1. Where the militia has been, or ſhall be raiſed, General mers 
ral there-ſhall be a general meeting yearly on the laſt Tueſday s 
w 1 or the laſt Tueſday in October. 2 G. 3. c. 20. 
Ua , 57. * . | 92 
eſs And if there ſhall happen to be no meeting on ſuch 


bo day; his-majeſty's lieutenant together with two deputy 
en | L 4 lieutenants, 


168 


(New) Militia. 


lieutenants, and on the death or removal or in the abſence 
of his majeſty's lieutenant three deputy lieutenants, when 
and as often as they ſhall find neceſſary, may ſummon or 
cauſe to be ſummoned a general meeting, on a day to be 


fixed by ſuch ſummons ; of which day and place, notice 


Subdiviſion 
mectings. 


Forming into te- 
giments and 
comp an. es. 


N Diſcharges, 


ſhall be given in the Londen gazette, and alſo in any 
weekly paper uſually circulated in ſuch county, 14 days at 
leaſt before the holding of ſuch meeting. 4 G. 3. c. 17, 
2. At which general mceting, they ſhall appoint the 
times and places for holding four or more ſubdiviſion 
meetings in each year; and ſhall at the ſaid general 
mecting cauſe new lifts to be made and returned to the 
firſt of the ſaid ſubdiviſion meetings, in the ſame manner 
as in places where the militia has not been raiſed. 2 G. 3. 
c. 20. |. 57. | 55 

And it thall be lawful, at a general meeting to be held 
after reaſonable notice thereof given, to change or alter 
any ſubdiviſion meeting, whenever they ſhall find it con- 
venient ſo to do. / 65. dof nam 1902915 

Alfo it ſhall be lawful, for three deputy lieutenants, or 
two deputy lieutenants with one juſtice, or one deputy 
lieutenant with two juſtices, upon any vacancy, by death 
or otherwiſe, to appoint. a ſubdiviſion meeting, for the 
filling up ſuch vacancies, giving ſeyen days notice there- 
of. /. 60. {x --nonivibdul 

Pvidea, that in order to ſaye the trouble of appoint- 
ing ſubdiviſion meetings every year, in the ſeveral coun- 
ties and places aforeſaid ; the ſubdiviſion meetings therein 
now appointed ſhall continue until the ſame ſhall be alter- 
cd at ſame general meeting. /. 66. Rojo 

3. And where the militia has been already formed and 
ordered, his majeſty's lieutenant together with two depu- 
ty lieutenants, ſhall, if the ſaid militia ſhall be then diſ- 
embodied, within two months after paſſing this act reform 
the ſame, according to the rules by this act preſcribed for 
the firſt forming and ordering the militia ; and if the ſame 
ſhall be embodied, then within two months after it ſhall 
be diſembodied and returned to the reſpectiye counties. 
2 G. 3. C. 20. ft 96. T | | 

4. If at any of the ſubdiviſion meetings, any private 
militia man ſhall ſhew - juſt cauſe for his diſcharge, and 
being embodied, ſhall likewiſe produce a regular diſ- 
charge from his commanding officer ; the deputy lieute- 
nants and juſtices ſnall and may diſcharge him; and in 
the ſtead of the perſons fo diſcharged, and alſo if no 
Key L ; al 
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ſhall be any other vacancy by death or otherwiſe, they 
ſhall, after having amended the lifts in the ſame manner 
as is directed where the militia has not been raiſed, 
cauſe a like number to be choſen by lot, out of the liſts 
of ſuch places where the vacancies ſhall happen, unleſs 
ſuch militia men ſhall be otherwiſe provided as is by this 
act directed. Which perſons ſo choſen, or their ſubſti- 
tutes provided and approved as aforeſaid, ſhall take the 
oath required by this act to be taken, and every perſon 
ſo choſen ſhall be inrolled, and every ſubſtitute ſo pro- 
vided ſhall ſubſcribe his conſent to ſerve, and ſhall ſerve 
for the ſpace of three years, ſubject to the directions, pro- 
viſions, and penalties in this act contained. 2 G. 3. 
c. 20. /. 89. | 

— that if any militia man ſhall, during the 
time that the regiment or battalion ſhall be embodied, be 
diſcharged by the commanding officer; ſuch diſcharge 
ſhall be ſufficient to prevent ſuch man from being liable 
to be apprehended as a deſerter, but ſhall not extend to 
cauſe another man to be choſen in his place, unleſs he 
be likewiſe regularly diſcharged by the deputy lieute- 
2 or deputy lieutenants and juſtices as aforeſaid. 
Jt 3. 1 , | ; 
For the purpoſes of ſwearing and inzolling, it ſhall be 
lawful for any one deputy lieutenant, at any place in the 
ſubdiviſion he uſually acts in, to ſwear and inroll any 
ſubſtitute to ſerve for any place within his ſubdiviſion ; 
provided he produce to ſuch deputy lieutenant a certifi- 
eate under the hands and ſeals of two other deputy lieu- 
tenants, or of one juſtice with one deputy lieutenant, or 
of two juſtices acting in or reſiding near the ſame ſub - 
diviſion, certifying that they have ſeen and do approve of 
ſuch ſubſtitute as a proper perſon to ſerve in the militia : 
Provided-alſo, that the clerk belonging to ſuch ſubdivi- 
fon-ſhall and do attend with the roll, at ſuch ſwearing 
and inrolling. /, 62. | 

And all fuch militia men, whoſe time of ſervice Hall 
be near expiring, during the time they ſhall be abſent 
ſrom the county or place to which they belong, ſhall 
be returned by the commanding officer to the county 
or place for which they ſerved, ſo as that they may 
is, the ſaid county by the expiration of their term. 
564. 14 9 | | 
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| XIII. 2 raining and exerciſe. 

1. The militia ſhall be trained and exerciſed in manner 
foliowing ; that is to ſay, by regiment or battalion twice 
in a year, 14 days at each time, or once in a year, for 28 
days together, as ſhall be directed by his majeſty's lieute- 
nant and two deputy lieutenants, and on the death or re- 
moval or in the abſence of his majeſty's lieutenant, by 
three deputy lieutenants, at ſuch time and place, as ſhall 


be leaſt inconvenient to the publick, to be by them ap- 
pointed at a general meeting: And during ſuch time, all 


the proviſions in any act for puniſhing mutiny and deſer- 


tion and for the better payment of the army and their quar- 
ters, ſhall extend to and take place in reſpect of the of- 
fcers and private men of every regiment: or battalion ; 
but not to extend to life or limb. 2 G. 3. c. 20. % 99. 

2. And notice of the time and place ſhall be ſent by the 
clerk of the general meeting to the chief conſtables, with 
directions to forward the ſame to the conſtables or other 
officers of the ſeveral pariſhes or places; Who ſhall cauſe 
ſuch notice to be fixed on the doors of their churches or 
chapels reſpeCtively ; or if any place being extraparochial, 
ſhall have no church or chapel belonging to it, on the door 
of the church or chapel of ſome parith or place thereto ad- 
joining. 2 G. 3. c. 20. f. 103. | 

3. And all ſuch militia men ſhall duly attend, at the 
times and places of exerciſe ſo to be appointed. 2 G. 4. 


c. rw 103 4 301 5 

And if any militia man (not labouring under any infir- 
mity incapacitating him) ſhall not appear; he may be 
apprehended, without any previous ſummons, by warrant 
from one juſtice of the ſame county or place, or of any 
other county or place within which ſuch offender ſha! be 
found, on oath made before ſuch juſtice, that ſuch militia 
man did not appear at the time and place aforeſaid, and 
on producing alſo to the juſtice a certificate ſigned by the 


- clerk of the ſubdiviſion meeting, that it appeats to him by 


« 
ve! *76 


of the ſaid juſtice, that he did at the time appointed for 


the roll in his cuſtody, that the ſaid defaulter is, or at the 
time of the offence committed was a militia man for the 


county wherein he ought to have appeared as aforeſaid, 
mentioning in ſuch certificate the date of his inrollment; 


and upon proof on oath made before the ſaid juſtice of the 
- dandwriting of the ſaid clerk : And if any militia man fo 


apprehended as aforeſaid, ſhall not prove to the ſatisfaction 


ſuch 
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ſuch appearance labour under ſome infirmity incapacita- 
ting him; or that he had then changed his place of abode 
and removed upon notice and certificate as is above di- 


rected, into the ſubdiviſion wherein he ſhall be dwelling 


at the time of his being ſo apprehended ; or that he, at 
the time of ſuch default of appearance, was inrolled alſo 
to ſerve in the militia of ſome other county or place, 
and hath thereby forfeited and paid the penalty of 101, 
inflicted for that offence by the 4 C. 3. c. 17; he the 
ſaid defaulter (not making ſatisfactory proof as aforeſaid 
of one or other of the ſaid three cauſes of excuſe) ſhall 
ſtand immediately convicted by the ſaid juſtice before 
whom he ſhall be brought (whether the ſaid juſtice be of 
the ſame or of ſome other county or place); and the ſaid 
juſtice ſhall then require and demand of him the imme- 
diate payment of the penalty of 201; and on refuſal or 
neglect to pay the ſame into the hands of the ſaid juſtice, 


or of ſuch perſon as he ſhall then direct, for the uſe of 


the regiment or battalion wherein ſuch defaulter was in- 
rolled, to ſerve as part of the common ſtock of ſuch re- 
giment or battalion, the ſaid juſtice ſhall commit him to 
the. common gaol of the county or place where he ſhall 
be ſo convicted, there to remain without bail or main- 
prize for ſix months, or until he ſhall have paid the ſaid 
penalty of 201. 2 G. 3. c. 20. /. 103. 5 C. 3. c. 34+ 
. 15, 

Proyided, that no officer or private man ſhall be liable 
to any penalty or puniſhment, on account of his abſence 
during the time he ſhall be going to vote at any election 
of a member to ſerve in parliament, or returning from 
ſuch election. 2 G. 3. c. 20. f. 111. a 


171 


4. If any militia man, having joined the corps, ſhall Deſertingdurine 


deſert during the time of annual exerciſe, and not be ap- 
pretended, during the time of ſuch exerciſe ; he ſhall in- 
cur the penalty and be ſubject to the puniſhment above 
inſlicted on militia men not joining their corps. 4 C. 3. 
6. 17. Py Ep 25 
And one juſtice, in any county or place where ſuch 
delerter ſhall be found, may proceed againſt him in the 
ſame manner, and execute the like powers, as in the caſe 


© 


of not appearing. at. the annual exerciſe. 5 C. 3. . 34. 


sb, 


the time of exer- 
ciſe. 


5. And when the militia ſhall be called out to be trained Carriage. 


and.exercifed, it ſhall be lawful for a juſtice of the peace, 
deing duly thereunto required by an order from his ma- 
jeſty, or from his majeſty's lieutenant, or a deputy lieu- 

xray tenant, 
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tenant, or from the colonel 6r other chief commiſſion 
officer upon the place, of any regiment, company or detach. 
ment of militia, to iſſue out his warrant under his hand, to 
the chief conſtables, petty conſtables or other officers of 
the hundreds, pariſhes, tithings or places, from, through, 
near or to which, any ſuch regiment or company of mi- 
litia men, or any detachment thereof, thall be ordered to 
march, requiring them to make ſuch proviſion for carri. 
ages of the arms, clothes, accoutrements, powder, match, 
bullets, or other warlike materials, with able men to drive 
ſuch carriages, as is and are mentioned in the ſaid order; 
but in caſe ſuch ſufficient carriages and men cannot be pro- 
vided within any ſuch county, riding, hundred, rape, 
Jath, wapentake, diviſion, parith, tithing, or place; then 


the next juſtice ſhall, upon ſuch order as aforeſaid being 


ſhewn unto him, iſſue his warrant to the chief conſtables, 
petty conſtables, or other ſuch officers of the next coun- 
ty, riding, hundred, rape, lath, wapentake, diviſion, 
pariſh, tithing, or place, for the purpoſes aforeſaid, tv 
make up ſuch deficiency of carriages. 2 G. 3. c. 29. 


J. 123. 


And ſuch lieutenant, deputy lieutenant, colonel or 
other chief commiſſion officer upon the place, who by vir- 
tue of the ſaid warrant from the ſaid juſtice ſhall demand, 
ſuch carriage of ſuch officer as aforcſaid, ſhall at the ſame 
time pay down to him in hand for the uſe of the perſon 
who ſha!l provide ſuch carriages and men, the ſum of 15. 
for every mile any waggon with five horjes ſhall travel; 
and 1s ſor cvery mile any wain with fix oxen, or With 
tour oxen and two horſes, ſhall travel; and 9d for every 
mile any cart with fqur horfes ſhall travel; and fo in 
proportion for carriages drawn, by a leſs number of 
horſes or oxen: for which the officer ſhall give à le- 
ceipt. id. 

And ſuch chief conſtable, petty conſtable, or other of- 
ficer, ſhall order and appoint ſuch perſon or perſons hay- 
ing carriages within their reſpective diviſions, as they 
ſhall think proper, to provide and furniſh ſuch carriages 
and men according to ſuch warrant; which perſons fo 
ordered ſhall provide and furniſh the ſame accordingly, 
for one day's journey, and no more. id. 

And in caſe the ſaid chief conſtables, petty conſtables, 
or other officers, ſhall be at any charges for ſuch carriages, 
over and above what is fo received by them of the ſaid 
licutenant, deputy lieutenant, colonel, or other chief of- 
ficer as aforeſaid ; ſuch overplus ſhall be borne by cach 

| | 4 county, 
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county, riding or place, where ſuch additional expence 
mall be incurred, and be repaid to them without fee by the 
treaſurex out of the publick ftock. id. | 

And if any ſuch chief, conſtable, conſtable, or other 
officer tal wilfully neglect or refuſe to exccute ſuch 
warrant ; or if any perſon appointed by ſuch chief con- 
table, conſtable, or other officer, to provide or furniſh 
any ſuch carriage and man, ſhall wilfully neglec or refuſe 
to provide the ſame; he ſhall forfeit a ſum not exceed- 
ing 408, nor leſs than 20s, to the uſe of the poar of 
the pariſh or place where ſuch offence ſhall be commit- 
ted: the ſame to be heard and determined by two juſtices ; 
and the penalty, to be levied by their warrant by diſtreſs. 
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» 124. | 
K Ck fall be Tawful for the mayors, bailiffs, conſtables Billetiag, 
and other chic! magiſtrates and officers of cities, towns, 
pariſhes, tithings, villages, and other places, and in their 
default or abſence for a juſlice of the peace inhabiting in 

or near ſuch place, and for no others; and they are here- 

by required, to quarter and billet the officers and private 
men, at the times when they ſhall be called out to annu- 

al exerciſe, in inns, livery ſtables, alehouſes, victualling 
houſes, and all houſes of perſons ſelling brandy, ſtrong 
waters, cyder, wine, or metheglin, by retail; on appli- 

cation to them made by the licutenant, or by the colonel 

or commanding officer, 2 C. 3. c. 20. /. 100. 

In like manner, the ſerjeants, drummers, and ſifers, 
ſhall be billeted ; and the occupiers of the houſes where 
they ſhall be billeted, ſhall provide for them, at ſuch times 
for which no proviſion has by law been made for that pur- 
poſe, convenient lodgings only. / 101. 

7. And whereas it would be conducive to the preſerva- Stoppages of pay 
tion of order and diſcipline during the time of annual — 
exerciſe, of great convenience to the corporals and private 
men in ſu plying them with neceſſaries, and of eſſential 
utility to their families, if the captains or commanding 
officers were enabled to ſtop a limited part of the daily 
pay of ſuch corporals and private men; it is enacted, that 
it ſhall be lawful for cvery captain or commanding officer 
of the militia, to put the corporals and private men of his. 
company under ſtoppages, not excceding 6d a day, for 
the purpoſes aforeſaid :; Provided, that ſuch captain or 
commanding officer ſhall account with the, ſaid. corporals 
and private men for the ſaid ſtoppages, before they ſhall be 
diſmiſſed from the ſaid annual exerciſe ; having. firſt de- 
ducted what ſnall have been laid out ſor them for ncceſſa- 
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ries and repair of arms damaged by their neglect. 4 6.3. 

8 # muſkets delivered for the ſervice of ' the militia 
ſhall be marked with the letter M, and the name of the 
county or place to which they belong. 2. G. 3. c. 20. 

. 108. mY | 

7 And the captain of each — ſhall keep in his 
own cuſtody, or leave and depofit with the ſeveral ſer- 
jeants belonging to his company, or with ſuch perſons as 
the ſaid captain ſhall appoint, & arms, clothes, and ac- 
coutrements provided for his company ; and the church. 
wardens of every pariſh or place where the ſaid arms, 
clothes and accoutrements are fo depoſited, or one of 
them, ſhall provide at the expence of ſuch pariſh or 
place, a cheſt, in which ſuch captain, ſerjeant or other 
perſon ſo appointed as aforefaid ſhall keep the faid arms 
in ſome dry part of his houſe or dwelling, under lock 
and key; and another cheſt in which he ſhall keep under 
lock and key the ſaid clothes and accoutrements : and 
the ſerjeant or other perſon appointed to train and diſci- 
pline the men, ſhall take care that after exerciſe every 
militia man ſhall clean and return his arms, clothes and 
accoutrements, to his captain, or to ſuch perſon as ſhall 
be appointed as aforeſaid to receive the ſame. /. 104. 

And if the ſerjeant, or other perſon appointed by' any 
captain of the militia to receive and keep in his cuſtody the 
ſaid arms, clothes and accoutrements, ſhall not complain 
within three days to a neighbouring juſtice, of any militia 
man's not having returned his arms, clothes and accoutre- 
ments as before directed ; he ſhall, on conviction before 


one juſtice, forfeit 20s, which if he ſhall not immediately 


Pay, the ſame ſhall be levied by diſtreſs by warrant of 
Provided, that his majeſty's lieutenant, or in his abſence 


three deputy lieutenants may by their warrant employ ſuch 


perſons as they ſhall think fit, to ſeize and remove the 
arms, clothes and accoutrements, belonging to the militia, 
whenever ſuch lieutenant or deputy lieutenants ſhall judge 
it neceſſary to the peace of the kingdom; and to deliver 
the ſame into the cuſtody of ſuch perſons, as the ſaid lieu- 
tenant or deputy lieutenants ſhall appoint to receive the 
ſame, for the purpoſes of this act. /. 105. DN 


And if any ſerjeant, or any other perſon intruſted by 


the captain, with the cuſtody of any arms, clothes or ac- 
coutrements belonging to the militia, ſhall deliver any of 


them out, unleſs for exerciſing the men, or by the * 
man 


mand of his. ſuperior officer ; it ſhall be lawful for two 
juſtices, to commit him to the common gaol, for any time 
not exceeding ſix months, /. 106, | 
9. And if any militia man fhall fel}, pawn, or lofe aoly Pawning or 
of his arms, clothes or accoutrements ; he ſhall, on con- leni be en 
viction before one juſtice, forfeit a ſum not exceeding 31, 
and if he ſhall not immediately pay the Game, ſuch juſtice 
ſhall commit him to the houſe of correction for one month, 
and until ſatis faction ſhall be made for the fame; and if he 
ſhall-not be of ability to make ſuch ſatisfaction, then for 
the ſpace of three months. 2 C. 3. c. 20. . 109. 
And if any militia-man ſhall refuſe or neglect to return 
his arms, clothes and accoutrements in good order, to his 
captain, or to ſuch perſon as ſhall be appointed as aforeſaid 
to receive the ſame, whenever demanded ; he hall, on 
conviction before one juſtice forfeit 10s, and if he ſhall 
not immediately pay the ſame, ſuch juſtice ſhall commit 
him to the houſe: of correction for any time not exceeding; 
14 days. /. 10g. | 
And if any perſon ſhall knowingly and willingly buy, 
take in exchange, conceal or otherwiſe receive, contrary 
to the true intent and meaning of this act, any arms, 
clothes or accoutrements belonging to the militia, upon 
any account or pretence whatſoever ; he ſhall, on convic- 
tion before one juſtice, forfeit. 51, and if he ſhall not imme- 
diately pay the ſame, the ſaid juſtice ſhall levy the ſame 
by diſtreſs; and for want of diſtreſs, ſhall commit him to \ 
the, common gaol for three months, or ſhall cauſe him 
0 be publickly whipt, at the diſcretion of ſuch juſtice. 
noi. 
10. And the ſerjeants ſhall receive all their military or- Penalty on nom- 
ders, with reſpect to training the militia men under their — 
care, from the adjutants, and their ſuperior officers; and their duty. 
ſhall_report from time to time all crimes and miſdemea- 
nors of the ſeveral militia men under their command, to 
their adjutant or ſuperior officers, or to any two deputy [ 
lieutenants, or to ſome civil magiſtrate, as the caſe ſhall | 
*quire.'./2 C. 3. c. 20. / 113. 
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7 And if any non-commiſſion officer ſhall be negligent in | 

F his duty, or inſolent, or diſobedient to the orders of the | 

. aqjutant, or other his ſuperior officer, and be thereof | 
convicted as aforeſaid upon the oath of the adjutant or | 

y her ſuperior officer before one juſtice; he ſhall torfeit any 

un not exceeding 308, at the diſcretion of ſuch juſtice ; / | 

f aud if he ſhall not immediately pay the ſame, the faid ju- | 

R {ball commit him to the houſe of correction for 14 
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days; and his majeſty's lieutenant may diſcharge ſuch non. 
commiſſion officer if he ſhall think fit. /. 114. 

11. And the colonel or commanding officer of every 
regiment or battalion of unembodied militia ſhall, as often 
as they ſhall be called out to exerciſe, return to his ma- 
jeſty's lieutenant a true ſtate of ſuch regiment or battalicn, 
2 G. 3. c. 20 þ 102. 

12. And alſo ſhall, within 30 days after the exerciſe 
ſhall be finiſhed, tranſmit to one of the ſecretaries ci 
ſtate, a return ſigned by him, of the ſeveral officers, non- 
commiſſion officers, and private men, who were inrolled 
and did ſerve at the time of exerciſe aforeſaid, in manner 
and form following : 
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"And in the ſaid return he ſhall ſpecify the number of 
days on which each of the commiſſioned officers was pre. 
ſent during the time of annual exerciſe; and the ſecretaries 
of ſtate ſhall cauſe copies thereof to be annually laid befor 
both houſes of parliament : which part of the return ſhall 
be in this form, 
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| Ns of days. i 
| Colonel | it 
Lieutenant colonel 1 n 
Major n 
Firſt captain t 
| Second captain | f 
| And ſo of the reſt, 9 G. 3. c. 42. /. 51, 52. c. 
| 
| Return to the 13. He ſhall alſo, within 30 days after the exerciſe ſhall w 
— the be finiſhed, tranſmit to the auditor of the exchequer a te- t 
4 turn ſigned by him, of the ſeveral officers, non-commiſkon 

officers and private men, who were inrolled and did ſerve n 
at the time they were ſo exerciſed, in like manner as to: tt 
| ſecretary of ſtate. 10 G. 3. c. 9. / 8. | tl 
Return to the 14. Finally, his majeſty's lieutenant or three deputy et 
. » lieutenants ſhall, on or before Dec. 25, certify to the clerk m 
of the peace, that the militia for ſuch county or place has ju 
been raiſed, and when and at what time the fame was a 
frſt raiſed; the names, number, and rank of officers, and „ 
the number of private men, in the year when ſuch certif- ar 
cate is made, and the time of exerciſe in that year. Which dr 
f certificate the clerk of the peace ſhall deliver to the ju- w 
[ ſtices at their ſeſſions to be held next after the ſaid 25th ar 
f of December, on the day on which ſuch ſeſſions ſhall be fa 
| opened; and ſhall file the ſame amongſt the records, that WWF 5: 
the true ſtate of the militia in that county may appear. ra 

| 6G. 3. c. 30. . 19. G. 3. c. 42. /. 18. 

— he wall, within * 5 the ſaid ſeſſion, ! 
tranimit to the commiſſioners of the treaſury, and alſo to fo 
the receiver general, a copy ſigned by ſuch clerk of the ad 
peace of every ſuch certificate ſo delivered to him. n 


— 
— 


23. 

; if he ſhall neglect or refuſe to receive, deliver, 
file, record, or tranſmit any ſuch certificate; he hal 
forfeit 5ool, to him who ſhall ſue; and ſhall forfeit his 
office, and be incapacitated, / 24. 
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XIV. Claatbing and pay. 


1. No pay, arms, accoutrements, or cloathing ſhall be When to iſſue, 
iſſued, and no adjutant or ſerjeant ſhall be appointed, until 
it ſhall appear by a return ſigned by his majeſty's lieute- 
nant, or, on the death or removal or in the abſence of his 
_— lieutenant, by three deputy lieutenants, that 
three fifths of the militia men have been inrolled, and three 
fiſths of the officers have taken out commiſſions. 2 G. 3. 

c. „n ee eee ee | 

2. The pay of the embodied militia will be ſpecified Ia what manner 

when we come to treat of their being drawn out into ak- Poren. 
tual ſervice. 
The pay of the unembodied militia is directed by an- 
nual acts to the following purport: In every place where 
the militia is or ſhall be raiſed, the receiver general of 
the land tax for ſuch place ſhall iſſue and pay as follow- 
eth: — For the pay of the ſaid militia for 4 calendar 
months in advance, at the rate of 6s a day for each ad- 
jutont; 1s for each ſerjeant, with the addition of 2s 6d 
a week for each ſerjeant major; 6 d a day for each drum- 
mer, with the addition of 6d a day for each drum major; 
and at the rate of 6d a month for cach private man and 
drummer for defraying contingent expences, one penny 
whereof to be applied to the hoſpital expences when they 
are out upon their annual exerciſe ; and for half a year's 
falary for the clerk of the regiment or battalion at the rate of 
zol a year; and to the cler# of the general meetings at the 
rate of 51 5s for each meeting; and to the ſeveral clerks 
if the ſubdiviſion meetings at the rate of 11 15 for each 
meeting; and alſo for claathing, after the rate of 31 108 
for each ſerjeant, and 21 for each drummer, with the 
addition of 11 for each ſerjeant major and drum major; 
and with reſpect to the private militia men, where they 
have not been cloathed within three years, at the rate of 
Il 10s for each private man.—Provided nevertheleſs, 
that in any place where pay has not yet been iſſued, no 
pay ſhall be iffued, until his majeſty's lieutenant, or in 
his abſence three deputy lieutenants, ſhall have certified 
to the commiſſioners of the treaſury, and to the receiver 
general of the land tax, that three fifths of the number 

private men have been inrolled, and that three 

of the proportion of their commiſſion officers | 

M a have } 


> ADDS —— — erent ene * 


180 


(New) Militia- 

have accepted their commiſſions and entred their qualificy 
tions. | ; 

All which ſums of money aforeſaid (except what ſhall 
be due to the clerks of the meetings, and except what 
ſhall- be due for cloathing) ſhall, where the militia hay 
never been embodied, be paid by the receiver general in. 
to the hands of the clerk of the regiment or battalion, on 
his producing his warrant of appointment to ſuch office 
under the hand and ſeal of his majeſty's lieutenant ; and 


where the militia has been embodied, into the hands of 


the clerk of the regiment or battalion, on his producing 
his warrant of appointment to ſuch office under the hand 


and ſeal of the colonel, or, where there is no colonel, of 


the commanding officer, notwithſtanding ſuch militi 
ſhall have been F.ſembod!ed ; and where the militia ſhall 
be formed into independent companies, ſuch ſums ſhall 
be paid by the receiver general into the hands of the re 


ſpective captain of ſuch independent company, or to ſuch 


perſon as ſuch captain ſhall authorize to receive the ſame. 
And the ſaid receiver general ſhall alſo, within 14 day; 


after the expiration of the third calendar month from the 


time of the ſaid firſt payment, make a ſecond payment for 


four calendar months in advance; and, within 14 days 


after the expiration of the third calendar month from the 


time of the ſaid ſecond payment, make a third payment 
for four calendar months in advance; for the pay aud 


' contingent expences of the militia, and for the allowances 
to the regimental or battalion clerk : and the receipt of 

ſuch clerk, and of ſuch captain of an independent com- 
. pany or of the perſon authorized by him as aforeſaid to re- 


ceive the ſame, ſhall be a ſufficient diſcharge to the xecei- 


ver general. 
And the clerk of the regiment or battalion ſhall forth- 


with after the receipt of ſuch ſums as aforeſaid, pay a 


cauſe to be paid one calendar month's pay in advance to 
the adjutant; and to the captain or commanding officer 
of each company two months pay in advance for the ſer- 
jeants, and drummers; and alſo to the commanding offi- 
cer of the company to which the ſerjeant major and drum 
major ſhall belong, two months pay in advance for ſuch 
ſerjeant and drum major; and ſo from time to time ſo 
long as any money on that account ſhall remain in bis 
. hands, | 
W hich pay, every ſuch captain or commanding office! 
ſhall diftribute to cach perſon belonging to his company, 


as it ſhall become due; and ſhall once in every year gite 
if 
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in to the clerk of the regiment or battalion, (or if captain 
of an independent company, to the receiver general) an 
account of the ſeveral payments he ſhall have made in 
purſuance of this act, according to the following form: 


County of. Dr. Per Contra——Cr. 
To caſh receiv-] I. s. d. Paidſerjegnt—} I. s. d. 
1 for —. - days pay 

from the --- =; 
of ------ to the 


© of Occ eecoGc 


ral (as the caſe | following. | 
ſhall be) for two Ditts as ſer- A 

months pay in jeant major. pI 
advance. r J Paid * 27 
drummer 
days at 6d, from 
the ----- 0 f 
to the --- of 


.} 


{| major. = = 

And ſhall pay back to the ſaid clerk or to the receiver 
general, as the caſe ſhall be, the ſurplus {if any) remain- 
ig in his hands. 

rovided, that in caſe the commanding officer of any 
regiment, battalion, or independent company ſhall certify 
in writing to the clerk of the ſame, that he hath diſcharged 
ay ſerjeant or drummer as unfit for ſervice; in ſuch caſe 
00 pay ſhall be iſſued for the —— ſo diſcharged, until 
mother ®& duly appointed by him: And that no payment 
de made to any Egeane or drummer who hath been ſo 
diſcharged, or who hath not previouſly been approved of 
by the commanding officer, in caſe of vacancy by death 
or otherwiſe. 

And the clerk of each regiment or battalion, out of the 
money hereby directed to be paid to him for . the 
contingent expences, ſhall yearly pay to the colonel or 
commanding officer one penny per month for each private 
man and drummer, for E the hoſpital expences du- 
ting the time of the mens being abſent from home on ac- 
count of their annual exerciſe; and ſhall froin time to time 
py ſuch ſums as may be neceſſary for the repair of arms, 
ud the carriage and removal thereof, upon an order in 
unting ſigned by the colonel or commanding officer; and 
Apply the reſidue for the general uſe and benefit of the re- 
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giment or battalion, in ſuch manner as the field officers 
and captains thereof, or the greater part of them, ſhall 
direct: and ſhall yearly make up an account of all ſuch 
money and the expenditure thereof, and: deliver the ſame 
to the colonel or commanding officer, to be by him exa- 
mined, allowed, and ſigned ; which account ſo allowed 
and ſigned ſhall be the proper voucher and acquittal of ſuch 
clerk, for the application and diſpoſal of ſuch money, 

And the money hereby directed to be iſſued for the | 
cotitingent expences of each independent company ſhall | 
be in like manner applied to the particular uſe of ſuch in- 
dependent company by the captain thereof; and ſhall year- | 
ly be in like manner accounted for to the receiver general, 
whoſe allowance of ſuch account ſhall in like manner be 
the proper youcher for the expenditure. and diſpoſition t 
thereof. : t 

And the ſaid regimental or battalion clerk may retain to f 
his own uſe, out of the money ſo by him received, ſuch t 
further ſums as ſhall complete the allowance herein before 
made for his ſalary. | b 

And the receiver general, fo ſoon as he ſhall receive t 
warrant under the hand of the colonel or commanding 


officer certifying the receipt of the cloathing, and an or- 


der from-the ſaid colonel or commanding officer for the 


money due for the ſame payable to the perſon who fur- e 
niſhed the ſaid cloathing, ſhall pay the ſum mention- 4 
ed in ſuch order to the perſon intitled to receive the ta 


ſame; who fhall give a receipt: Which warrant, or- 
der, and receipt, ſhall be a diſcharge to the receiver ge- h 
neral. ; Yo | 
And whenever his majeſty's lieutenant, or any three or da 
more deputy lieutenants, ſhall have fixed the days of exer- m 
ciſe®, they ſhall, as ſoon as may be, certify the ſame A 
| | | e 


Fad 


— — - — V 


Here ſeems to be # miſtake, The days of exerciſe are t9 
be fixed (as is above expreſſes) by his majeſty's lieutenant and 2 
two or more deputy lieutenants, and on the death or re 
or in the abſence of his majeſty's lieutenant by three or more de 


puty lieutenants, at à gegeral meeting. This clauſe ſuppoſeth, the 
that his majeſty's lieutenant alone, or any three or more depoty thi 
lieutenants, may appoint ſuch time. By the ſtatute of the 3 6. oy” 
3. c. 10. power was given for that particular year, by reaſon of be f 
inconveniences that might happen from waiting until the time fri 
then limited for the general meeting, to his majeſty's lieute 


nant on or beſore the zoth of April to fix the time for 1 
| f — 4 1 
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the receiver general, ſpecifying the number of men, and. 


the number of days they are to be abſent from home on 
account of ſuch exerciſe ; which receiver general ſhall, 
within 14 days after the receipt of ſuch certificate, pay to 


the clerk of the regiment or battalion, at the rate of 
75 bd a day for each captain, and at the rate of 3s 6d 


a day for each lieutenant, and of 3s a day for each en- 
zgnz and alſo at the rate of 15s a day for each private 
man, with the addition of 6d a day for each corporal, for 
the number of days they ſhall be abſent on account of 
exerciſe; and in ſuch counties where there ſhall be inde- 
pendent companies only, the receiver general ſhall gay to 
the captains of the independent companies, at the rate of 
s 6d a day for each captain, and ſo of the reſt; and 
the ſaid regimental or battalion clerks ſhall forthwith pay 
to each captain of the ſaid regiments or battalions the pro- 
portion of pay belonging to each captain, and likewiſe 
the pay belonging to their reſpective companies, 

And each captain ſhall make up an account of all money 
by him received on account of ſuch exerciſe, according to 
the following form : 


County of— Dr. Per Contra-----Cr.. 
To caſh receiv-J I. s. d. r 


ed of the re- By my pay as == -- =» , 


gimental or bat- captain 
talion clerk, (or, Paid lieutenant— 


days 


pay to ---- corpo- 
days 


| 


Which account ſhall be ſigned by ſuch captain, and 
counterſigned by the commanding officer; and the ſaid 


[ES 
2 —— 


and exerciſel; and if he ſhould not within that time fix the ſame, 


then three or more deputy lieutenants were to do it. And in 


that caſe theſe words were proper Whenever his ma- 
Jjeſty's lieutenant, or any three or more deputy lieutenants, 
mall have fixed the days of exerciſe” But this was re- 
lridded to that year only. And theſe words in the preſent act 
are tranſcribed from the act in that year ; though the circum- 
lances are very different. | 

M 4 captain 
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captain ſhall within ten days after the time of ſuch exer. 
eiſe, deliver ſuch account, and pay the balance (if any) 
to the regimental or battalion clerk ; or if captain of an 
— company, to the receiver general. 

Provided always, that where any regiment, battalion or 
independent company of militia, ſhall be embodied and 
called out into aua ſervice, and thereby the officers and 
private men ſhall be intitled to the ſame pay as the officers 
and private men in his majeſty's other regiments of foot 
receive; all pay from the receiver general, whether to the 
adjutants, ſerjeants, private militia men or others, and all 
money allowed as aforeſaid for contingent expences, and 
alſo the allowance ta the clerk of the regiment or batta- 
—— ou during ſuch time of actual ſervice ceaſe and not 

e paid. 

And the receiver general ſhall pay to the elerk of the 
general meetings his allowance, at the rate of 51 5s for 
each meeting, on his producing an order for that purpoſe 
from his majeſty's lieutenant, or from three deputy lieute- 
nants aſſembled at a genera] meeting. | 

And ſhall alſo pay to each and every the clerks of the 
ſubdiviſion meetings, their ſeveral allowances at the rate 
of 11 15 for each meeting; on his or their producing 
an order or orders reſpectively, from one or more deputy 
lieutenants aſſembled in the Geral ſubdiviſion meetings: 
which order {hall be a ſufficient diſcharge to the receiver 
general, and be allowed in his account. | 

Provided always, that the regimental or battalion clerk 
ſhall give ſecurity to the receiver general, by bond to his 


- majeſty, in penalty of one half the ſum required for the 


whole year's charge of the regiment or battalion, for duly 
anſwering 2nd paying ſuch ſums as he ſhall from time to 
time receive, and for duly accounting for the ſame, and for 
the performance of his truſt; which bond ſhall be lodged 
with the receiver general, and by him in caſe of failure 
{ball be put in ſuit. | 

And the ſaid clerk of the regiment or battalion, and 
the captain of every independent company of militia, 
ſhall between Mar. 25, and June 24, deliver to the re- 
ceiver general a fair account in writing, of all money by 


him received and diſburſed for the ſervice of the preceding 


year in purſuance of this act, with proper vouchers for the 
lame; and ſhall pay back to him any ſurplus that ſhall 
then be in his hands: which ſaid accounts, ſigned by ſuch 
clerk, or ſuch captain of an independent company fe- 

| | Hectively, 
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ſpectively, ſhall be tranſmitted by the receiver general in- 
to the office of the auditor of the revenue. 

And all penalties, coſts and charges of ſuit, and ſums 
of money for which any perſon is by this act made an- 
ſwerable, may be recovered in any of his majeſty's courts 
of record at Weſtminſter. | 

And no fee or gratuity ſhall be yon or paid, for any 
warrant or ſum of money, which ſhall be iſſued in purſu- 
ance of this act. 

And any perſon being on half pay, or being intitled 
to any allowance as having ſerved in any or either of the 
two troops of horſe guards or regiment of horſe reduced, 
and ſerving in the militia, may receive the ſubſiſtence 
money payable to captains, lieutenants, or enſigns; and 
it ſhall not prevent him from receiving his half -pay or 
ſuch allowance, he taking the following oath before a 
juſtice, * I A. B. do ſwear, that I had not between the 
« any place or employment of profit, civil or 
military, under his majeſty, beſides my allowance of half 
pay as a reduced — in late regiment of 
„lor allowance as -- in . late troop of 
« horſe guards, or ------- regiment of horſe reduced) 
* fave and except my ſubſiſtence as a captain, lieutenant, 
or enſign [as the caſe may be], for ſerving in the mi- 


* litia-of the county of --------. And the taking the 
laid oath ſhall intitle him to receive his half pay, without 


AV. Drawn out into atual ſervice. 


1. In caſe of actual invaſion, or upon imminent danger To be drawn out 
thereof, or in caſe of rebellion, it ſhall be lawful for his — 
majeſty (the occaſion being firſt communicated to parlia- 
ment, if the parliament ſhall be then fitting; or declared 
in council, and notified by proclamation, if no parliament 
ſhall be then ſitting or in being) to order his lieutenants, 
and on their death or removal or abſence three deputy 
lieutenants, with all convenient ſpeed, to draw out and , 
embody all the regiments and battalions of militia of their { 
teſpectiye counties, ridings or places, already raiſed and 
not yet embodied, or herein appointed to be raiſed and 
trained, or ſo many of them as he ſhall judge neceſſary, 
in ſuch manner as ſhall be beſt adapted to the circum- 


ſtances of the danger, 2 G. 3. c. 20. . 116. 
| * . 7 2. And 


186 (New) Militia. 


Parliament then 2. And if at ſuch time the parliament ſhall happen ts 

23 be ſeparated, by ſuch adjournment or prorogation as will 
not expire within fourteen days; it ſhall be lawful for his 
majeſty to iſſue a proclamation, for the meeting of the 
parliament upon ſuch day as he ſhall thereby appoint, 
giving fourteen days notice of ſuch appointment : and the 
parliament ſhall accordingly meet upon ſuch day, and 
continue to fit and aR, in like manner to all intents and 
purpoſes, as if it had ſtood adjourned or prorogued to the 

; ſame day. 2 G. 3. c. 20. / 117. 

To be put onder 3. And in ſuch caſe, his majeſty may direct the ſaid 

the — of forces to be put under the command of ſuch general offi. 

I cers as he ſhall appoint, 2 G. 3. c. 20. , 116. 

And led toany 4. And direct them to be led 5 their reſpective officers, 
— into any parts of this kingdom, for the ſuppreſſion of ſuch 
invaſions and rebellions. 2G. 3. c. 23. / 116. 

But — 5. Provided, that neither the militia of this kingdom, 
rr Las- 1 any corps, detachment or draught thereof ſhall, on any 

account, be tranſported or carried out of the iſland of 
Great Britain, 2 G. 3. c. 20. ſ. 125. 
To be ſubject to 6. And the ſaid officers of the militia, and private mili- 
the aas againſt tia men, ſhall from the time of their being drawn out and 
— and der embodied as aforeſaid, and until they be returned again to 
| their feſpeCtive pariſhes or places of abode, remain under 
the command of ſuch general officers; and ſhall be inti- 
tled to the ſame pay as the officers and private men in his 
majeſty's other regiments of foot receive, and no other; 
— the officers of the militia ſhall, during ſuch time, 
rank with the officers of his majeſty's other forces of equal 
degree with them, as the youngeſt of their rank; and 
during ſuch time as aforeſaid, all the proviſions contained 
in any act of parliament then in force for puniſhing mu- 
tiny and deſertion, and for the better payment of the 
army and their quarters, ſhall extend to the officers and 
private militia men (except only as to ſuch particulars as 
are or ſhall be otherwiſe ſpecially provided for by any act 
or acts of parliament for regulating the militia forces); 
and when they ſhall be returned again to their reſpective 
pariſhes or places of abode, they ſhall be under the ſame 
orders and directions only, as they were before they were 
drawn out and embodied as aforeſaid, 2 G. 3. c. 20. 
J. 116. uy 
Provided, that no officer ſerving in the militia, ſhall fit 
in any court martial upon the trial of any officer or ſoldier 


«AF is majeſty's other forces; nor ſhall any 
ſerving in any of his majeſty's other forc r 
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officer ſerving in any of his majeſty's other forces, fit in 
any court martial upon the trial of any officer or private 
man ſerving in the militia. /. 521. 
7. And his rey lieutenant, and on the death or Penalty of nor 
removal or in the abſence of his majeſty's lieutenant three Peng. 
uty lieutenants, ſhall iſſue their orders to the chief con- 
ſtables, with directions to forward the fame immediately 
to the conſtables or other officers of the ſeveral pariſhes or 
places; and ſuch conſtables ſhall, upon receipt thereof, 
forthwith give, or leave in writing, notice, or cauſe ſuch 
notice to be given, to the ſeyeral militia men, or left at 
the uſual places of their abode, to attend at the time and 
lace mentioned in ſuch order, 2 G. 3. c. 20. ,. 116. 
And if any militia man ſo ordered to be drawn out and 
embodied as aforeſaid (not labouring under any infirmity 
incapacitating him to ſerve as a militia man) ſhall not ap- 
pear and march in purſuance of ſuch order; he ſhall, on 
conviction before two juſtices, forfeit 40], and if he ſhall 
not immediately pay the ſame, they ſhall commit him to 
the common gaol for twelve months, or until he ſhall have 
paid the fame. id. 
And if any perſon ſhall harbour or conceal any militia ' 
man, not attending when ordered into actual ſervice, 
knowing him to be a militia man; he ſhall, on conviction 
before one juſtice, forfeit 51, by diſtreſs ; and for want of 
ſufficient diſtreſs, ſuch juſtice ſhall commit him to the 
houſe of correction for two months, or cauſe him to | 
publickly whipped. id. : | | | 
8. When the militia ſhall be ordered out into actual To receive one | 
ſervice, or ſhall be out in actual ſervice, the receiver ge- — 
neral of the land tax for the reſpective county or place, | 
ſhall pay to the captain or other commanding officer of 
ſuch company ſo ordered out or being out in ſervice, 
one guinea for each private militia man belonging to his 
company; to be paid over by ſuch captain or other offi- 
cer to every ſuch private militia man who belonged to his 
company at the time fuch militia was ordered out, on or 
before the day appointed for marching ; and to ſuch mi- 
lita man, who ſhall be afterwards ordered out, when he 
join his company. 2 E. 3, c. 20. / 122, x 
9. In caſe any perſon ſhall de choſen by lot, and be To receive like- 
ſworn and inrolled, or provide a ſubſtitute who ſhall be — 
ſworn and intolled, the churehwardens or overſeers of the 
25g for which he ſerves, {hall within one month after 
uch ſwearing and inrolling of the man fo choſen by lot 
EA or 
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or of his ſubſtitute, pay to every ſuch perſon ſo choſen by 
lot, if the regiment or battalion ſhall be then embodied, 
any ſum not exceeding 51, as three deputy lieutenants, 
ox two deputy lieutenants and one juſtice, or one depu 
lieutenant and two juſtices, in whoſe preſence ſuch perſon 
ſhall be choſen by lot, ſhall adjudge to be, as near as may 
be, one half of the current price then paid for a volunteer 
in the county or riding where ſuch perſon ſhall be choſen: 
which ſum ſhall be taken out of the rate made for volun- 
teers, or if no volunteers ſha!l be provided by the church- 
wardens . or overſeers of ſuch pariſh or place, then out 
of a rate to be made by the rule aforeſaid. 2 G. 3. c. 20. 
inn 
7 Provided, that if ſuch man ſo choſen by lot, and ſer- 
ving for himſelf, ſhall within one month after his inroll. 
ment be diſapproved of and diſcharged by the commanding ' 
officer; no ſuch ſum ſhall be paid to the perſon ſo choſen 
by lot, but ſhall be paid to the next perſon choſen by lot 
in his ſtead : and if the ſubſtitute he ſhall have found be 
diſapproved in manner aboveſaid, then no ſuch ſum ſhall 
be paid to the man ſo choſen by lat, unleſs he ſhall ſerve 
himſelf or find another ſubſtitute, /. 48. | 
Provided alſo, that no perſon ſo chgſen by lot ſhall be 
intitled to the one half of the ſaid current price of a vo- 
lunteer, without the order of the perſons aforeſaid under 
their hands. ſ. 49. . | 


| Pay to em- 10. And the officers and private men who ſhall be 


mence from the drawn out and embodied, ſhall be entitled to pay from the 
RY day of the date of the king's warrant for that purpoſe. 


2 G. 3. c. 20. , 118. 
ſhall be ordered out into actual ſer- 
vice as aforeſaid; it ſhall be lawful for the captain of any 
company, to augment his company, by incorporating, 
with the confent of his majeſty's lieutenant, or in his ab- 
ſence of two deputy lieutenants, any number of perſons 
who ſhall offer themſelves 'as volunteers, and who ſhall 
appear to him to be ſufficiently trained and diſciplined, 
and provided with proper cloaths, arms and accoutre- 
ments, and who ſhall take the ſaid oath, and ſign their 
conſent to ſerve in the militia for the time of ſuch actual 
ſervice, . and to ſubmit to the ſame rules and articles of 
war as militia men are by this act liable to during the time 
of their continuing in actual ſervice, 2 G. 3. c. 20. 


J. 120, 
VI. Pri- 
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2 Privileges and exemptions of militia men. 


1. No perſon, during the time he is acting as a militia Officers exempt 
officer, ht be obliged 4 ſerve the office of ſherif, 2 G. — 1 
1 ©: 9. 34- f 8 

2. No ſerjeant or private man, ſerving in the militia, — 
ſhall during the time of ſuch ſervice, be liable to do per- highway duty. 
ſonally any 1 duty, commonly called ſtatute work. 

2 C. 3. c. 20. / 76. 
, 3 as a peace officer, or pa- From offices, 
ah fie, t liable to ſerve of his majeſty's From ſerviag 
Nor e liable to , in an is majeſty's From in 
land or ſea forces, unleſs he ſhall at 5 thereto. 774 the other forces, 

5. If any man, ſerving in the militia, ſhall, on the Falling fick, 
march, or at the place where he ſhall be called out to 
annual exerciſe, be diſabled by ſickneſs or otherwiſe; it 
ſhall be lawful for one juſtice, or mayor, where fuch man 
ſhall then be, by. his warrant to order him ſuch relief as 
he ſhall think reafonable : And the officers of the pariſh 
or place where ſuch militia man ſhall be fo relieved, on 
producing an account of the expences occaſioned thereby, 
allowed under the hand of a juſtice, to the treaſurer of 
the county or place for which ſuch man ſhall ſerve, ſhall 
de reimburſed the ſame by the ſaid treaſurer out of the 
_ ſtock. 4 G. 3. c. 17. / 5. 

6. If any militia man, who ſhall have been choſen by Ling families 
lot, ſhall, when embodied and called out into actual ſer- 
vice, and ordered to march, leave a family unable to ſu 

port themſelves, the overſeers of the poor of the varith, 
tithing, or townſhip where the family of ſuch militia man 

ſhall dwell, ſhall by order of one juſtice, out of the poor 

rates of ſuch place, pay to ſuch family a weekly allow- 
ance, according to the uſual and ordinary price of la- 
bour and huſbandry within the county, riding, diviſion, 
diſtrict or place where ſuch family ſhall dwell, by the 
following rule; that is to ſay, for one child under the 

age of ten years, any ſum not exceeding the price of one 

+ Gay's labour; for two children under the age aforeſaid, 
any ſum not exceeding the price of two days labour; for 
three or four children under the age aforeſaid, agy ſum 
not exceding the price of three days labour ; for five or 
more children under the age aforeſaid, any ſum not ex- 
ceeding the price of four days labour; and for the _ 


* 
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of ſuch militia man, any ſum not exceeding the price 
of one day's labour; and the ſame ſhall be forthwith 
reimburſed to ſuch overſeer, by the treaſurer. of the county, 
riding or place where ſuch pariſh, tithing or townſhip 
1 be ſituate, out of the publick ſtock. 2 G. 3. c. 20, 
4 ) | 
4 And the treaſurer of every county, riding, diviſion, 
and place, ſhall keep diſtinct accounts of all the monies 
by him reimburſed to ſuch overſeers as aforeſaid ; and ſhall 
at the end of ſeven calendar months from the paſſing of 
this act, and afterwards at thc end of every fix calendar 
months, return the ſaid accounts, together with the ac- 
counts which he ſhall have received from the ſeveral trea- 
ſuxers of the cities, towns, l:herties, or places, to the of- 
fice of the treaſurer's remembrancer of the court of ex- 
cheguer. / 82. : 
And in all cities, towns, liberties, diviſions and places, 
which are not liable to contribute to the county rates by 
virtue of the act of the 12 G. 2. c. 29. the juſtices of the 
peace for every ſuch city, town, libert ile and place, 
at any ſeſſions or meeting, may and ſhall appoint a trea- 
ſurer, and ſhall aſſeſs upon every pariſh, tithing, town- 
ſhip, hamlet or vill, within their juriſdictions, in ſuch 
proportions as the rates heretofore made for the relief of 
the poor have been uſually aſſeſſed, and ſhall cauſe to be 
paid out of the money collected and levied for the relief 
of the poor of every ſuch pariſh, tithing, townſhip, ham- 
let or vill, into the hands of ſuch treaſurer, ſuch ſums as 
; - they in their diſcretion ſhall think ſufficient for reimbur- 
; ſing to the overſeers of the poor of the ſeveral. pariſhes, | 
| tithings, townſhips, hamlets or vills within their juriſ- | 
ditions, the amount of the weekly allowances paid by 
: ſuch overſeers to the families of the militia men reſiding | 
within their juriſdictions ; and every ſuch treaſurer ſhall 
forthwith reimburſe the ſame to every ſuch overſeer ac- 
cordingly. And ſuch treaſurer Thall keep diſtinct accounts | 
of all monies ſo paid into his hands, and by him reim- | 
burſed to ſuch overſeer as aforeſaid ; and ſhall, at the end | 
of every fix calendar months, tranſmit the ſaid accounts | 
to the treaſurer of the county or riding which ſuch city, 
town, liberty, diviſion and place, (which) is by this act 
united with and made part of for the. purpoſes of the ſaid 
act. (Provided that the treaſurer of the city of Lincoln 
and county of the ſaid city, ſhall tranſmit his accounts 
to the treaſurer of the diviſion of Lindſey with the 
county of Lincoln.) J $3. 
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Provided, that within the city and county of the city 
of Exeter, the allowances to the families ſhall be paid by 
the treaſurer of the corporation of the governor, deputy 
governor, aſſiſtants and guardians, of the poor of the city 
and county of Exeter. /. 84. 

And the monies to be levied by pariſh rates within the 
city and county of the city of Briffol, by virtue of this 
2&, ſhall be raiſed as other money for the relief of the 
poor there by virtue of any act or acts of parliament rela- 
ting thereto. /. 85. | 

And the treaſurer of any county, riding, city, town, 
liberty, diviſion or place, who ſhall after the paſſing of 
this act reimburſe to any overſeer as aforeſaid any ſum of 
money in purſuance of this act, on account of the weekly 
allowance to the family of any militia man ſerving in the 
militia of any county, riding, city, town, liberty, divi- 
fion or place, other than the county, riding, city, town, 
liberty, diviſion or place where ſuch family ſhall dwell, 
ſhall deliver or tranſmit an account of ſuch money as he 
{hall have ſo reimburſed as aforeſaid, figned by one or 
more juſtices of the place where ſuch family ſhall dwell, 
to the treaſurer of the county, riding, city, town, liber- 
ty, diviſion or place, in the militia whereof ſuch militia 
man ſhall ſerve; and thereupon the treaſurer to whom 
ſuch account ſhall bave been delivered or tranſmitted, ſhall 
pay to the treaſurer who ſhall have ſo delivered or tranſ- 
mitted ſuch account, the ſums ſo by him reimburſed to 
ſuch overſeers of the poor, and ſhall be allowed tl ſame 
in his accounts. /. 86. 

7. If any non: commiſſion officer, or private militia Intitled to Ther- 
man, ſhall be maimed or wounded in actual ſervice; he © boſrital. 
ſhall be equally intitled to the benefit of Chelſea hoſpital, 
with any non-commiſſion officer or private ſoldier be- 
aging to his majeſty's other forces. 2 G. 3. c. 20. 
« 116, 


8. And alfo every ſuch perſon, having ſerved in the May fet up 
militia when called out into actual ſervice, and being a des. 
married man, may ſet up and exerciſe any ſuch trade as 
he is apt and able for, in any town or place within Great 
Britain or Ireland, witbout any moleſtation by reaſon of 
the uling of ſuch trade; in like manner as any mariner 
or ſoldier may do by the ſtatute of the 22 G. 2. c. 44. 
2G. 3. c. 20. , 79. 

9. No private tuilitia man ſhall be intitled to his cloaths In what cafe he 
to his own uſe, till he hath ſerved three years, if unembo- — — | 
lied; if embodied, to be applied, at the end of one year, N 
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as the commanding officer ſhall judge beſt for the uſe of 
ſuch militia man. 2 G. 3. c. 20. /. 80. 


VII. General power of inforcing the execution ber 


Beſides the particular penalties for particular. offences, 
as above ſpecified; there are ſeveral general directions for 
inforcing the execution of theſe acts, which are as fol- 


1. All chief Conſtables, petty conſtables, tithingmen, 
headboroughs, and other officers of hundreds, rapes, laths, 
wapentakes, pariſhes, tithings and places, ſhall be aiding 
and aſſiſting to his majeſty's 1 and their deputy 
lieutenants, and juſtices, and to all to whom any power is 


by this act given, in the execution hereof. 2 G. 3. c. 20. 


115. | 
f 2. And it ſhall be lawful for the deputy lieutenants and 


juſtices within their ſubdiviſions, from time to time, to 
iſſue out their order or warrant under their hands and 
ſeals, commanding the attendance of the conſtable, ti- 
thingman, headborough, or other officer of any pariſh, 
tithing or place within their ſubdiviſions, at ſuch times 
and places as in ſuch order or warrant ſhall be expreſſed; 
and if they ſhall refuſe or 'negle& to appear, they ſhall 
ſuffer as followeth : 

That is to ſay, If any ſuch officer ſhall refuſe or neglect 
to comply with ſuch orders and directions as he ſhall from 
time to time receive, from his tnajeſty's lieutenant, de- 
puty licutenants, and juſtices as aforeſaid ; in ſuch caſe, 
three deputy lieutenants, or two deputy lieutenants to- 
gether with one juſtice, or one deputy lieutenant together 
with two juſtices, ſhall impriſon him in the common gaol, 
there to be kept without bail or mainprize for the ſpace 
of one month; or fine him not exceeding 51, nor under 
408, by diſtreſs; rendring the overplus on demand, aſtet 
deducting the charge of diſtreſs and ſale, 2 G. 3. c. 20. 

I . 


F n And in all caſes, where the lieutenant, deputy lieu- 


tenants, or juſtices are by this act required to examine, 
hear and determine; all witneſſes ſhall be examined up- 
on oath; which oath, ſuch lieutenant, deputy lieute- 


© nants, and juſtices, or any one of them, are impowered to 


adminiſter. /. 130. All 
4. 


-” 


(New) Militia. 193 
4. All fines, penalties and forfeitures by this act im- General levying 

poſed, the manner of recovery whereof is not in this act bee rg 
particularly provided for, ſhall on proof upon oath before tures, 

one juſtice, be levied by diſtreſs by warrant of ſuch juſ- 

tice; and where the goods of ſuch offender ſhall not be 

ſuficient to anſwer the diſtreſs, ſuch juſtice ſhall commit 

him to the common gaol, for any time not exceeding 

three months! And all fines, penalties and forfeitures by 

this act impoſed, the application whereof is not other- 

wiſe particularly provided for, ſhall be paid to the clerk 

of the regiment or battalion, and be made a common 

ſock ; and the ſaid clerk ſhall give a particular account 

thereof, as it ſhall ariſe, to the colonel or commanding 

officer ; who ſhall cauſe butts to be erected in ſome con- 

venient place, and ſhall direct the clerk of the regiment 

or battalion to buy and provide with ſome part of the 

money ſo ariſing a proper quantity of gunpowder and 

ball, to be uſed at proper times by the militia men in 

ſhooting at marks; and to diſpoſe of ſuch other part 

thereof as he ſhall think reaſonable, in ſome prizes to 

be given to ſuch militia men, as ſhall by the com- 

manding officer then preſent be adjudged to be the beſt 

markimen; and to apply the relidue thereof to other 

— 28 relating to the regiment or battalion, 

J 128. | 8 
. In all caſes, when any perſdn ſhall be committed to Commit ment to 
the houſe of correction by virtue of this act; he ſhall; an. of cor- 
during the time of ſuch commitment be kept to hard 

labour. /. 129. 

6. No order or conviction made by any of his majeſty's Certiorari. 
leutenants, or by three deputy lieutenants, or by two de- 

puty lieutenants together with one juſtice, or by one de- 

puty lieutenant together with two juſtices, or by any jui- 

tice or juſtices, by virtue of this act, ſhall be removed by 

certiorari, nor execution or other proceedings upon fuch _. 

order be ſuperſeded thereby. / 131. nn 

7. If any ſuit be commenced againſt any perſon, for Treble cofts, 

any thing done in purſuatice of this act; the action ſhall 

be laid in the proper county, within ſix months, and not 

afterwards ; and the defendant may plead the general iſſue, 

and if he recovers ſhall have treble coſts; / 147; 
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III. Puniſhment of ſerjcants, drummers, and fer; 


for diſobedience or deſertion. 


1. By the 4 G. 3. c. 17. If any drummer, during the 
time the militia/ſhall not be called out, ſhall be negli 
gent in his duty, or diſobedient to the orders of the ad- 


jutant or other his ſuperior officer, and thereof be conyic- 


ted on the oath of the adjutant of other his ſuperior of- 
ficer or other credible witneſs, before one juſtice of the 


county in the militia of which ſuch drummer ſerves; he 
| ſhall forfeit any ſum not exceeding 40s, and if not paid 


immediately, the captain or commanding officer of the 


company to which ſuch drummer belongs ſhall ſtop his 


pay, until the ſame ſhall amount to the ſum aſcertained 
by the juſtice; and the ſaid captain or commanding of- 
ficer ſhall pay the ſame to the clerk of the regiment or 


- battalion, to be applied as part of the common ſtock, 


/- 8. SY 
And by the 7 G. 3. c. 17. If any. ſerjeant major, fe. 
jeant, drum major, drummer, or fifer, engaged to ſerve in 


the militia, and who ſball have received any pay therein, 
. ſhall, during the time ſuch militia is not in actual ſer. 


vice or out at annual exerciſe, miſbehave, be negligent 
in his duty, or difobedient to the orders of the, adjutant 
or other his ſuperior officer, and be thereof convicted on 


the oath of the adjutant or other his ſuperior officer, or 


other credible witneſs, before one juſtice of the county or 
place to the militia whereof ſuch offender ſhall belong; he 
ſhall, over and above any penalty or puniſhment by any 
former law, be committed to the common gaol of the 


county or place wherein he ſhall be engaged to ferye in 


tze militia, for any time not exceeding fix months. 


For deſertion. 


fe 19. 


2. If any ſerjeant major, ſerjeant, drum major, drum- 
mer, or fifer, during the time the militia is nat in ac- 
tual ſervice or out at annual exerciſe, ſhall deſert from 
the regiment, battalion, or independent company, in 


which he ſhall be inrolled to ſerve; it ſhall be lawful fot 


the conſtable of the town or place where any perſon 


may be reaſonably ſuſpected to be ſuch a deſerter, and ſhall * 


be found, to apprehend or, cauſe; him to be apprehended 
and brought before a juſtice in or near ſuch place; who 


all examine him: And if by his confeſſion, or oath of 


one witneſs, or the knowledge of ſuch juſtice, he {hall 


appear to be a deſerter; the juſtice ſhall forthwith * 
im 
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him to be conveyed to the gaol of the county or place 
where he ſhall be found, or to the houſe of correction or 
other publick priſon of the town or place where he ſhall 
be apprehended z and tranſmit an account thercof to the 
ſecretary at war. And the keeper of ſuch houſe or pri- 
ſon ſhall receive the ſubſiſtence of ſuch deſerter, during 
the time that he ſhall continue in his cuſtody ; but ſhall 
not be intitled to any fee or reward on account of his 
impriſonment. 7 G. 3. c. 17. / 20. 

And the ſecretary at war, on receiving ſuch account, 
if the deſerter ſhall be taken out of the county to the 
militia whereof he ſhall belong, ſhall iſſue an order un- 
der his hand and ſeal, to the keeper of the priſon where 
ſue 1 deſerter ſhall be confined, requiring him to deliver 
ſuch deſerter to the perſon therein named; and ſuch per- 
ſon ſhall thereupon ' convey the ſaid deſerter, in ſuch 
manner and by ſuch means as the ſecretary at war ſhall 
direft; before a juſtice of the county to the militia where- 
of ſuch deſerter ſhall belong; who ſhall forthwith cauſe 
him to be conveyed to the gaol, houſe of correction, or 
9 priſon, within the ſaid county. /. 21. 

And the faid deſerter ſhal! be kept in ſuch priſon, till 
the regiment, battalion, or independent company to which 
be belongs, ſhall be called out to annual exerciſe, or em- 
bodied and called forth into actual ſervice, which ſhall 
tit happen; and the then commanding officer ſhall iſſue 
out an order under his hand and ſeal, to the keeper of 
the. priſon where ſuch deſerter ſhall be confined, requeſt- 
ing him to deliver the deſerter to the perſon or perſons 
therein named; and the ſaid officer Gall ſummon and hold 


a court martial, and try ſuch deſerter, and if found guilty . 


puniſh him, agreeable to the powers and proviſions of the 
— of war and the act againſt mutiny and deſertion. 
go £4: ; | ö / TY 
And if any of the ſaid perſons ſhall deſert during the 
ume of actual ſervice, or at annual exerciſe, and ſhall 
not be apprehended during ſuch time; he may be appre- 
bended and procceded againſt in the ſame manner as is 
aboye”. directed in the caſe of deſerting when the militia 
ue not in actual ſervice or out at annual exerciſe. / 23. 

And the juſtice - before whom ſuch deſerter ſhall be 
committed | convicted, ſeems to have been the word in- 
tended'tirat is, the juſtice befor: waom the deſerter was 
ert brought] ſhall 1flue his warrant to the clerk of the 
regiment, battalion, or independent company, requiring 
bim to pay out of the ſtock belongi ng to ſuch regiment, 
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battalion or independent company, to the perſon why 
ſhall have apprehended ſuch deſerter, the ſum of 20s, 
Je 24. 
And if any perſon ſhall knowingly harbour, conceal, 
or aſſiſt ſuch deſerter ; he ſhall forfeit 51, to be levied a 
any penalties or ſorfeitures by the 2 C. 3.*c. 20. 


Note, It ſeemeth that there may be a difficulty in 
this caſe, in aſcertaining what ſhall be deemed a deſertin, 
eſpecially from a regiment, battalion, or independent com- 
pany not then on foot; or how far ſuch perſon may go 
about his other lawful affairs, either withi: or out of the 
preciſe limits of the juriſdiction for which he ſerves, with- 


out being liable to be apprehended as a deſerter. ] 
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XIX. Exceptions with reſpe® to particular plact 
and perſons. 


The city of Lon- 1. His majelty's lieutenants commiffioned for the mili. 
tia of the city of London, ſhall continue to liſt and ley; 
the trained bands and auxiliaries of the ſaid city in man- 
ner as heretofore. 2 G. 3. c. 20. /. 140. 

The t. wer bam- 2. It ſhall be lawful for the conſtable of the tower, 0 

lets. licutenant of the tower hamlets, for the time being, from 
time to time to appoint his deputy lieutenants, and to 
give commiſſions to a proper number of officers to train 
and diſcipline the militia to be raiſed within and fer 
the ſaid diviſion, purſuant to the ſtatute of the 13 & 14 
C. 2, and to form the ſame into two regiments of eight 
companies each, in ſuch manner as the ſaid conſtable 0 
lieutenant hath uſed to do: and alſo, for defraying the 
neceſſary charge of trophies and other incident expences 0 
the militia of the ſame diviſion, it ſhall be lawful for his 
n:ajcſty's ſaid conſtable or lieutenant, to continue to rails 
in every year the proportion of a fourth part of ont: 
month's aſſeſſment of trophy money, within the ſaid divi- 
ſion or hamlets, in ſuch manner as he hath uſed to do by 
the ſaid act of the 13 & 14 C. 2. id. ſ. 141. : 

And his majeity's faid conſtable of the tower, or lien 
tenant of the tower hamlets, ſhall appoint a treaſurer d 
the ſaid trophy money, for receiving and paying ſuch mo- 
nies as ſhall be levied by the ſaid act of C. 2. who ſha!! 
yearly account in writing and upon oath for the ſame t 
the ſaid lieutenant or his deputy lieutenants or any three 
of them ; which accounts ſhall be certified to the juſtices 


for the ſaid diviſion at their next ſeſſions. And the l 
2 5 conſtable 
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conſtable or lieutenant ſhall not iſſue out warrants for rai- 
ſing any trophy money, until the juſtices at ſuch ſeſſions 
ſhall have examined, ſtated and allowed the accounts of 
the trophy money raiſed for the preceding year, and certify 
the fame under the hands and ſeals of four of ſuch juſtices; 
vnleſs where it ſhall appear to ſuch juſtices, that by reaſon 
of the death of ſuch treaſurer or otherwiſe, ſuch accounts 
cannot be paſſed. 1 142. 

3. Nothing in this act ſhall extend to the tinners in The ftanneries, 
Devm and Cornwall; but the lord warden of the ſtan- 
neries for the time being, in purſuance of his majeſty's 
commiſſion in that behalt, and ſuch as he ſhall commiſ- 
fionate and authorize under him, ſhall uſe the like powers, 
and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, 

s has been heretofore uſed, and according to the ancient 
privileges and cuſtoms of the ſtanneries. /. 139. 

4. The lord warden of the cinque ports, two ancient The cinque porta. 
towns, and their members, and in his abſence his lieute- 
nant or lieutenants, ſhall put in execution within the ſame 
all the powers and authorities granted by any former act or 
acts, in like manner as his majeſty's lieutenants of coun- 
ties and their deputy lieutenants may do; and may keep 
up and continue the uſual number of ſoldiers in the ſaid 
ports, towns and members, unleſs he or they find cauſe to 
leſſen the ſame: and the militia of the ſaid ports, towns 
and members, ſhall remain ſeparate from the militia of the 
ſeveral counties within which the ſaid ports, towns and 
members are ſituate. /. 143. BI 

5. After the number of perſons, which the J/e of Ie of Wigh, 
IWght is to furniſh to the militia of the county of South- 
anpton, ſhall have been appointed by his ap an lieute- 
nant and the deputy lieutenants, or by the deputy lizute- 
nants of the ſaid county at large; the governor of the ſaid 
iſſand ſhall appoint the officers of the militia there, as his 
majeſty's lieutenants of counties may do; and ſhall ap- 
point five or more deputies to act with him; which depu- 
tes and officers ſhall be qualified and act 25 1s preſcribed 
with reſpect to like officers in Malen. And the militia of 
the ſaid iſland ſhall be raiſed in the ſame manner as the 
militia of the county of Southampton, and ſhall be deem- 
ed a part of the militia of the ſaid county. And after 
the ſame ſhall be ſo raiſed, the governor, lieutenant go- 
vernor and deputies ſhall order and direct the training and 
exerciſing the militia within the ſaid iſland, in the ſame 
manner as the lieutenants and deputy lieutenants may do 


elſewhere. . 127. : 
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6. All proviſions made for the county of Northumler. 
land and the militia thereof, ſhall be in force with reſpe& 
to the town of Berwick upon Tweed, except only as to 
the particulars here expreſſed and otherwiſe provided for: 
and out of the perſons returned in the liſts for the ſaid 
town a number of private militia men ſhall be choſen by 
lot to ſerve ſor the ſaid town, in the ſame proportion with 
the private militia men appointed to ſerve for the other re- 
ſpective hundreds, wards, and other diviſions within the 
ſaid county of Northumberland and if perſons can be 
found within the ſaid town and liberties thereof, with ſuch 


qualifications as are required for deputy lieutenants and 


officers within cities and towns which are counties of them- 
ſelves; the chief magiſtrate of the ſaid town of Berwick 
ſhall appoint five deputy lieutenants, and ſuch number of 
officers of the militia as ſhall be proportionable to the num- 
ber of militia men which the ſaid town ſhall raiſe, as their 
quota towards the militia of the county of Northumber- 
land. And the faid militia ſhall annually join the militia 
of the county of Northumberland, and be exerciſed toge- 
ther, and ſhall then, and alſo in time of actual ſervice, 
be deemed the militia of the county of Northumberland 
for the purpoſes aforeſaid. 6 126. 

7. Where any pariſh ſhall. lie in more counties or ri- 
dings than one; the inhabitants of ſuch pariſh ſhall ſerve 
in the militia of that county or riding, wherein the church 
belonging to ſuch pariſh is ſituated, /. 132. 

8. If a quaker ſhall be choſen by lot to ſerve in the mi- 
Jitia, and ſhall refuſe or neglect to appear and to take the 
oath in that behalf provided, and to ſerve in the {-id mi- 
litia, or to provide a ſubſtitute to be approved as z(oiefaid; 
three deputy lieutenants, or two deputy lieutenan's toge- 
ther with one juſtice, or one deputy lieutenant together with 
two juſtices, hall, if they think proper, upon as reaſonable 
terms as may be, provide and hire a fit perſon, who ſhall 
take the ſaid oath, and ſubſcribe his conſent to ſerve in 
the ſaid militia for the ſpace of three years, as the ſubſti- 
tute of ſuch quaker; and hall levy (G) by diſtreſs and 
ſale of the goods and chattels of ſuch quaker, ſuch ſum or 
ſums as ſhall be neceſſary to defray the expence of pro- 
viding and hiring ſuch perſon to ſerve in the ſaid militia for 
the ſpace of three years, as the ſubſtitute of ſuch quaker, 
rendring the overplus, after deducting the charges of di- 


ſtreſs and ſale. And if any meafures inall be uſed in ma- 


king diſtteis, which may by ſuch quaker be thought opprel- 
five; he may complain thereof to the deputy r 
an 
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and juſtices at their next meeting, who ſhall hear and fi- 
nally determine the fame. / 87. 

And in every place where any rate as is aforeſaid ſhall 
he made, where the churchwardens or overſeers ſhall com- 
plain to a juſtice, that a quaker or quakers refuſe to pay 
his or their aſſeſſment; ſuch juſtice may order ſuch coſts 
and charges for levying the diſtreſs, as he ſhall think rea- 
ſonable not exceeding 19s, on each of the ſaid quakers, 
where there are no more than twe of them, and where 
there are a greater number, not exceeding 5s, on each. 

. 88. | | 
ö 9. The inhabitants of the conſtablery of Craike, a par- Craike, 
cel of the county of Durham ſurrounded by the North 
Riding of the county of York, ſhall ſerve in the militia of 

the ſaid North Riding. Fl 133. 

10. The inhabitants of that part of the pariſh of Mater Maker. 
that lies in the county of Cornwall, ſhall ſerve in the mi- 
litia of the ſaid county. { 134. 

11, The inhabitants of the town and pariſh of Voting Wakinghams 
lam, ſhall ſerve in and be trained and exerciſed with the 
militia of the county of Berks. ſ. 135. 

12. The inhabitants of the townſhip of Filey, ſhall ſerve Filey. 

7 the militia of the Eaſt Riding of the county of York. 

136. 

4 The inhabitants of Threaptwood ſhall ſerve in the Threapwood, 
militia of the county of Flint, and be trained and exer- 

ciſed with the militia of the pariſh of Myothenbury. ſ. 1 37; 

14. The inhabitants of the pariſh of St. Martin, called Stamford Baron, 
Stamford Baron, in the ſuburbs of the borough and town 
of Stamford, on the ſouth ſide of the waters there, called 
Iland, ſhall ſerve in the militia of the county of Lincoln. 


J. 


— 


A. Form of a precept to the high conſtable for or- 
dering liſts to be returned; with the petty con- 
ſtable's warrant thereupon. 


i To H. C. gentleman, chief conſtable 
Weſtmorland. ö of the Eaſt Ward within the ſaid 
county. 


E A. D. and B. D. eſquires, deputy lieutenants, 

YY ant J. P. and K. P. eſquires, two of J is mjeſtiy t 
Juices of the peace for the ſaid county, at or g. ner l meet- 
mg for that purpoſe afſombl-d, di berey require you t2 iffue 
N 4 out 


4 
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out your warrants to the ſeveral petty conſtables within your 
ſaid ward, according to the form hereon indirſed. Given 
under our hands and ſeals the = day of in the 


year —. 


Form of the ſaid warrant indorſed. 
. Weſtmorland, 


B 


Eaſt ward. | To the conſtable of 


Y virtue of an order Fes. the deputy lieutenants [and 
juſtices of the peace] in and fer the ſaid county at their 
general meeting for that purpoſe aſſembled, unto me diretied, 
you are hereby required to mate cut a fair and true lift in 
writing of all men uſually and at this time dwelling within 
your conſtabletuict, between the ages of eighteen and forty-froe 
years, diftinguiſhing therein their ranks and occupations, and 
which of the ſaid perſons labour under any infirmities inca- 
pacitating them from ſerving as militia men; and alſo tubich 
of them (if any) is a peer of this realm, or a perſen ſerving 
as a commiſſion «officer in any regiment, troop or company in his 
majeſtys other forces, or in any of his majeſty's caſtles or forts, 
or a non-commiſſuen officer or private man ſerving in am tf 
his majeſly's other forces, or a commiſſion officer ſerving er 
who bas ſerved for four years in the militia, or a member ef 
either of the univerſities, clergyman, licenſed teacher of any 
feparate congregation, conſtable, or other peace officer, articled 
elerk, apprentice, ſeaman or ſeafaring man, or poor man wh1 
has three children born in wedlock. Which lift fo fairly and 
truly made as aforeſaid, you are hereby required to return to the 
deputy lieutenants and juſtices of the peace of the ſaid county 
at their meeting fer that purpoſe to be held on the | 
day of kext enſuing the date heresf, at the mo0t-hall in 
Appleby in the faid county. And you are hereby further re- 
quired to affix a true copy 4 the {aid lift ſo to be made out a! 
afrreſaid, on the door of the church or chapel belonging to your 
reſpettive pariſh, tetunſpip or place; and of ſuch place being 
extraparechial, hath no church or cha wi belonging thereto, ther 
on the door of the church or chapel of ſome paviſh or place there. 
to adjoining, on ſome ſunday morning which ſpall be three days 
at the leaft before the ſaid - day of ——: And alen 


are to affix notice in writing at the tottem of the ſaid tf, of 
the day and place of. the ſaid meeting, and that all perſons whd 
ſhall think themſelves aggrieved may then appeal, and that u. 
eppeal will be afterwards received. Hertin fail you © 
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Given under my hand, the —— — day of ———in the 


of our lord „ 
year of H. C. chief conſtable of 
the ſaid ward. 


B. Precept to the high conſtable for iſſuing his 
warrants to the petty conſtables, to give notice 
of the number appointed to ſerve within each 
pariſh or place, and of the time and place for 

' balloting. 


To H. C. gentleman, chief conſtable 
Weſtmorland. 5 of the Weſt Ward within the ſaid 


| E A. D. and B. D. eſquires, deputy lieutenants, 

and J. P. and K. P. eſquires, juſtices of the peace in 
and for the ſaid county, at cur ſubdiviſion meeting aſſembled, 
for proportioning the number of private militia men to ſerve for 
each pariſh, tithing or place within the ſaid ward, do hereby 
require you to give notice to the ſeveral petty conflables within 
your ſaid ward, of the number of men appointed by us to ſerve 
for the ſeveral pariſhes, tithings, or places within their reſpec- 
tive diſtricis, according to the liſi hereunto annexed ; and that 
their next ſubdiviſion meeting, for cauſing the ſaid men to be 
choſen by lot 10 ferve in the ſaid militia will be at in 
— in the ſaid county, on the day of ———— 
new next enſuing. Given under cur hands and ſeals the =—— 
day of in the year . 


Note; it may be proper in this caſe (thoꝰ not required 
by the act), and more eſpecially in caſe of occafional dif- 
charges, to require the petty conſtables to give notice to 
the ſeveral perſons within their reſpective dittricts, liable to 
de ballotted, that they may appear, if they think fit, and 
ſhew cauſe why ſuch diſcharges ſhould not be made, or 
ſuch ballotting ſhould not be; for they may ofter volun- 
teers; or the cauſe aſſigned for ſuch ditcharge may not be 
true, and it is reaſonable they ſhould have opportunity to 
Giſprove it: And conſequently, the high conſtable's war- 
fant to the petty conſtables may vary accordingly. 
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C. Precept to the high conſtable, for iſſuing his 
warrants to the petty conſtables, to give notice 
to the perſons choſen by lot, to appear and take 
the oath and be inrolled; with the petty conſta- 
ble's warrant thereupon. 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward, within the ſaid 
county. 


and J. P. and K. P. eſquires, two of his majeſty" 
Juſtices of the peace, in and for the ſaid county, at our ſubdi. 
viſio meeting for that purpoſe aſſembled, do hereby order and 
require you forthwith to 1ſſue out your warrants to the ſeveral 
petty conſtables within your ſaid ward, according to the form 
hereon indorſed. Given under our hands and ſeals the —— 
day of in the year of our lord 


W E A. D. and B. D. efquires, deputy lieutenants, 


Form of the ſaid warrant indorſed. 


2 To the conſtable of 3 


Y virtue of an order from the deputy lieutenants and 
Juſtices of the peace in and for the ſaid county, at their 
ſubdiviſion meeting for that purpoſe aſſembled, you are hereby 
directed and required to give notice to A. M. an inhabitant 
within your conſtablewick, choſen by lot at the ſaid meeting to 
ſerve in the militia of the ſaid county, that he do appear at 
the moot-hall in Appleby in the ſaid county, on the 
day next, then and there to take the oath 

in that behalf required by law, and to be inrolled to ſerve in 
the militia of the ſaid county as a private militia man for the 
ſpace of three years, or otherwiſe to provide a fit perſon (to be 
approved by the deputy lieutenants and juſtices of the peace 
that ſhall be then and there preſent) to ſerve as his ſubſtitute, 


who ſhall take the ſaid oath and be inrolled in manner afare- 


aid. Which notirè you are to give unto him, or to leave the 


fone '# his pace of. abvdts «8 oak ſemen dips bgfors th 
U 


— day e next. And be hau then there to c 
tify what you Hall bave dune in the premiſſes. Herein fail 
: 3 Tho | you 
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you not, Given under my hand the ——— day of ——— in 
the year of cur lord oo | | 


H. C. chief conſtable of ; 


the ſaid ward, 


Form of the notice to be left at the dwelling houſe, 
where perſonal notice cannot be given. 


William Harriſon, 


OTICE is hereby given unto you, that you are 
N choſen by lot to ſerve in the militia of this county o 
and that you are to appear at the moot- hall in A. in t 
ſaid county, on ———t | — next, 
before the deputy lieutenants and juſtices of the peace for the 
ſaid county to be then and there aſſembled, to take the oath in 
that behalf required, and to be inrolled to ſerve in the militia 
of the ſaid county as a private militia man for the ſpace of 
three years, or otherwiſe to provide a fit perſon to be then and 
there approved by the ſaid deputy lieutenants and juſtices, who 
ſhall take the ſaid oath, and be then and there inrolled as afore- 


— 0 


ſaid. Given under my hand the day of in 
the year of our lord =—— ' 2 
| A. C. conſtable 
of . 


To prevent miſtakes, it may be beſt to have printed 
forms, and to deliver the ſame properly filled up to the 
reſpective conſtables. | h 


D. Form of a warrant againſt a militia man not 
appearing to be ſworn and inrolled. 


| Weſtmorland. 1 To the conſtable of 


1 complaint and information upon oath hath 
VV been made unte me J. P. 725 one of his majeſty's 
Miert of the © peace in and for the ſaid county, that A. O. 
ate of == — ini the county aforeſaid, yeoman, (not being 
one of the people called\quakers) hath been duly choſen by lat to 
ſerve as a private militia man in the militia of the ſaid 

| county, 
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county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid count, 
at their ſubdiviſion meeting for that purpoſe aſſembled, to tal- 
the oath in that behalf required, and to be inrolled to ſerve in 
the ſaid militia as a private militia man, or to provide a fi 
perſon to be approved by the ſaid deputy lieutenants and juſtice 
as a 1 to ſerve as his ſubſtitule; and that he the ſaid 
A th neglected [or, refuſed] to take the ſaid oath, ard 
to ſerve in the ſaid militia, and hath alſn neglected to proviie 
any fit perſon to ſerve as his ſubſlitute : Theſe are therefire 
to require you forthwith to ſummon the faid A. O. to appr 
before me at the houſe of —=—— in ——— in the ſaid county, 
on . — the = — Jay 0 at the hour of — i; 
the afternoon of the ſame day, to anfiver unto the ſaid cm- 
plaint, and to ſhew cauſe why the penalty of ten pounds ſhould 
not be levied upon his goods and chattels for the ſaid aſſenct. 


Hlerein fail you not. Given under my hand and ſeal the —— 


day of —— in the year of our lord . 


E. Warrant of diſtreſs for the penalty of 101. 


Weſtmorland. f To the conſtable of. 


HERE AS A. O. late of — in the count; ef 
» Jeoman, (not being one of the people called 


' guakers,) is thit day duly convicted upon oath before me J. P. 


eſquire, ane of his majgſiy's juſtices of the peace in and for the 
aid county, fir that he the ſaid A. O. having been duly cho 
ſen by lit to ſerve as a private militia man in the militia 'f 
the ſaid county, and after due notice given unto him to affir 
before the deputy lieutenants and juſtices of the peace in and 
for the ſaid county at their ſubarviſion meeting for that pur- 
Poſe affembled, th take the oath in that behalf required, and 
to be inrolled to ſerve in the ſaid militia as a private milit.a 
man, or to provide a fit perſen to be approved by the ſaid d- 


puty lieutenants, and juſtices as aforeſaid, to ſerve as his ſub- 


fritnte, hath neglefled to take the ſaid cath, and to ſerve i 
the faid militia, and alſo bath neglefled to provide any ft 
perſon to ſerve as his ſubſtitute ; whereby he the ſaid A. O. 
hath forfeited the ſum of ten pounds : Theſe arc therefore in 
his ſaid majeſty's name to command you, to levy the ſaid ſun 
by difireſi of the goods and chattels of him the ſaid A. O. 
And if within the ſpace of [four] days next after ſuch di 
fireſs by you talen, the ſaid fum together with reaſmabi 


charges 
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charges of taking and keeping the ſaid diftreſs ſhall not be paid, 
that then you do ſell the ſaid goods and chattels ſo by you di- 


ftrained, and out of the money ariſing by ſuch ſale, that you 


ds pay the ſaid ſum of ten pounds to the ſaid deputy lieutenants 
and juſtices as aforeſaid, or to ſuch perſon as they ſhall ap- 
point to receive the ſame, for the providing of a ſubſtitute to 

for him the ſaid A. O. and for the other purpoſes by 
uw directed for the application thereof; rendring the over- 
plus (if any ſhall be) on demand unto him the ſaid A. O. 
the reaſonable charges of taking, keeping and ſelling the ſaid 
diſtreſs being firſi deducted. And if ſufficient diſtreſs cannot 
be found of the goods and chattels of him the ſaid A. O. 
whereon to levy the ſuid ſum of ten pounds, that then you cer- 
tify the ſame to me together with the return of this precept. 
Herein fail you not. Given under my and ſeal, the 
day iin the year of our lord 


Conſtable's return of the want of diſtreſs. 
Weſtmorland. | 


C. conſtable of in the ſaid county, maketh oath, 
A. before me J. P. eſquire, one of his majeſly's juſtices 
of the peace for the ſaid county, the day of in 
the year that by virtue of my warrant to him directed, 
pion ge gh by diftreſs and ſale of the goods and 
chattels of A. O. late of ———— aforeſaid, in the county 
aforeſaid, he the ſaid conſtable hath made diligent ſearch for 
700 goods and chattels, and that he doth not know, nor can 
find, that he the ſaid A. O. hath gaads and chattels ſufficient 
10 anſwer the ſaid diſtreſs. 


Before me AK - 
J. P. Fas 
F. Commitment for want of diſtreſs. 


To the conſtable of in the ſaid 
Weſtmorland. county, and to the keeper of the com- 
mon gaol at A. in the ſaid county. 


HEREAS A, O. late of in the county afore- 

ſaid, yeaman, (not being one of the people called qua- 

ters,) was on the duly convicted before 
me J. P. efquire, one of his maje/ty's 22 of the peace in 
end for the ſaid county, fir that he the ſaid A. O. having 
been 
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been duly * by lit to ſerve as a private militia man in tht 
militia of the ſaid county, and after due notice given unto. him 
ro apprar before the deputy lieutenants and juſtices of the peace 
in and for the ſaid county at their ſubdiviſion meeting for that 
purpoſe aſſembled, to take the oath.in that behalf required and 
10 be inrolled to ſerve in the ſaid militia as a private militia 
man, or to provide a fit perſon to be approved by the ſaid de- 
puty lieutenants and juſtices as e Ge to ſerve as his ſub- 
Aitute, did neglect to take the ſaid oath, and to ſerve in the ſaid 
militia, and alfo did neglict to provide any fit perſon to ſerve as 
his ſubſtitute, and thereupon did forfeit the ſum 4 ten pounds : 
And whereas on the ſaid 0 —— i the year afore- 
faid, IT did iſſue my warrant to the conſtable of — to 
the ſaid ſum of ten pounds, by diſtreſs and ſale of the goods and 
chattels of him the ſaid A. O. And whereas it duly appears 
to me, as well on the oath of the ſaid conſtable, as otherwiſe, 
that he the ſaid conſtable hath uſed his beſt endeavours 10 1 
the ſaid ſum on the goods and chattels of the ſaid A. O. a; 
aforeſaid, and that the goods and chattels of him the ſaid A. O. 
are not ſufficient to anſwer the ſaid diftreſs : Theſe are therefre 
to command you the ſaid conſtable of —»—— afareſaid, to appre- 
hend the body of the ſaid A. O. and him ſafely to convey 10 the 
common gaol at A. aforeſaid in the county aforeſaid, and there 
deliver him to the ſaid keeper. thereof, together with this Pre- 
cept. And I ds hereby command you the ſaid keeper of the ſaid 
common gaol, to receive into your cuſtody in the ſame common 
gaol the ſaid A. O. and him there ſafely to keep for the ſpate of 
[three months]: And for fo doing, this ſhall be your ſufficient 
warrant. ' Given under my hand and ſeal, the — day of 
I the year of our lord — 


G. Warrant of diſtreſs for quakers ſubſtitutes. 


A. D. eſquire, deputy lieutenant, and 

| J. P. and X. P. eſquires, two of his 

majeſty's juſtices "or my peace = = 

fſaid county; to the high conſtable o 

Weſtmorland, $ Kendal nad within the ſaid county, 
and to the petty conſtables of 

| | in the ſaid county, and to each and 


every of them, 


% 


aforeſaid in 
the county aforeſaid, yeoman, being one of the people cal. 
quaters, hath been duly choſen by lot to ſerve in the M's 


Fra A. Q. late of — 


e 
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of the ſaid county, and after due notice given unto him hath 
1colefted to appear, and to take the oath in that behalf required, 
and to ſerve in the ſaid militia, and hath aſe neglected to pro- 
vide any fit 72 to ſerve for him as his ſubſtitute; and 
whereas we the ſaid deputy lieutenants and juſtices as aforeſaid 
have, upon as reaſonable terms as might be, namely for the 

provided and hired A. S. a fit perſon to ſerve in 


um 0 
4 2 militia, as the ſubſlitute of him the ſaid A. Q. I 


& therefore hereby require you to levy the ſaid ſum of 

diſtreſs and ſale if the goods and chattels of him the ſaid 
4 Q. and to pay the ſame unto for the wſe of him 
the ſaid A. S. rendring the overplus (if any ſhall be) unto 
lim the ſaid A. Q. 2 deducting the charges of the ſaid 
4.7 and ſale. Herein fail you not. Given under our 
bands and ſeals, the day of 


lr — 


in the year of our 


Miller. 


Van ancient ordinance, Hawk. Stat. V. 1. p. 181. 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of the 
water-courſe, cither to the twentieth or four and twentieth 
corn, | 
And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been ſo 
uſed time out of mind, perhaps it may be good and war- 
rantable. Dalt. c. 112. 

And Mr. Dalton ſays, the miller ought to take but one 
quart for grinding of one buſhel of hard corn, but if he 
fetch and carry back the griſt to the owner, he may take 
two quarts of hard corn; and this hard corn is intended of 
wheat, rye, meſlin (which is wheat and rye mixed). And 
for malt, the miller ſhall take but half ſo much toll as he 
taketh for hard corn, that is, one pint in the buſhel, for 
that malt is more eaſily ground than wheat or rye: But it 
the miller do fetch to his mill, and carry back the malt to 
the owner's houſe, then the miller alſo ſhall have double 
toll. Dalt. c. 112. 

But, by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom ; and if the miller takes more than the cuſtom 
warrants, it is extortion: But if it is a new mill, there the 
miller is not reſtrained to any certain toll; but the per- 

ſons 
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ſans who will have their curn ground there, muſt com 
With the miller's demands; and whatſoever h&*takes, it 
is not extortion, becauſe it is the voluntary agreement of 
the parties. L. Raym. 149. . e 
In ſome places, the tenants are bound to have their 
corn ground at the lord's mill. As in the caſe of Hix and 
Gardner, H. 11 J. In an action on the caſe for ered. 
ing a mill, the lord declared upon a cuſtom for all the in- 

. to grind at his mill, and that the defendant had 
built a mill there contrary to the cuſtom ; and this waz 
adjudged a good cuſtom : And ſuit to a mill may be by 
reaſon of tenuge.or. ſervice, and alſa by cuſtom, and 1 
may well bind ſtrangers. 2 Bulftr. 195. 

And a new erected houſe within the precincts is within 
the cuſtom of multure: and none may grind dhe 
but in caſe of exceſſive toll, or that the griſt cannot be 

und in convenient time. Hardr. 177. 26 
T. 16G. 2. K. and Mood. The defendant being a mil. 
Ter, was indicted for changing corn delivered to him to be 
ground, and giving bad corn inſtead of it. It was moved 
d quaſh it, becauſe only a private cheat, and not of 2 
publick nature, But it was anſwered,” that being a cheat 
in the way of trade, it concerned the publick, and there- 
fore was indictable; And the court was unanimous not 
to- quaſh it. Sf rennen 
Altho' every larceny implies a treſpaſs, and a felonious 
Tekirig of the thing ftolen ; yet it hath been reſolved,” that 
ven thoſe who have the poſſeſſion of goods by the delivery 
of the party, as a miller who hath corn delivered to him 
to grind may be guilty of felony by taking away any part 
thereof with an intent to ſteal it. 1 Haw. go. 
Millers are not to be common buyers of any corn, to 
fell the ſame again, either in corn or meal; but ought 
only to ſerve for the grinding of corn that ſhall be brought 
to their mills. Dalt. c. 12. NEE 


: j hn 44 „1. 
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fis deffroping. 


F any perſon or perſons unlawfully, riotouſly and tu- 
multuouſly aſſembled, * the diſturbance of the pedlic 
peace, ſhall unlawfully and with force demoliſh or pull 
daun, or begin to demolith or pull. down, nay wind hy 


* 
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Mills deſtroying. 


mill, or other wind mill, or any water mill, or other mill, 
gr any of the works thereto belonging; every ſuch perſon 
ſhall be guilty of felony without benefit of clergy. 

And if any perſon ſhall wilfully or maliciouſly burn or 
ſet fire to any ſuch mill; he ſhall in like manner be guilty 
of felony without benefit of clergy. 

Proſecution to be commenced within 18 months after 
the offence committed. 9 G. 3. c. 29. | 


5 WES 
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Mines deſtroying. 


. D the 10 G. 2. c. 32. If any perſon ſhall wilfully 

and maliciouſly ſet on fire any mine, pit, or delph 
of coal or cannel coal; he ſhall be guilty of felony with- 
vut benefit of clergy. 

2. And by the 13 G. 2. c. 21. If any perſon ſhall di- 
vert or convey any water into any coal work, with deſign 
to deſtroy or damage the ſame ; he ſhall pay to the party 
grieved treble damages, with coſts. 

And by the 9 G. 3. c. 29. If any perſon ſhall wil- 
fully or maliciouſly ſet fire to, burn, demoliſh, pull down, 
or otherwiſe deſtroy or damage any fire engine or other 
engine erected for draining water from collieries or coal 
mines, or for drawing coals out of the ſame; or for 
draining water from any mine of lead, tin, copper, or 
other mineral ; or any bridge, waggon way, or trunk, 
erected for conveying coals from any colliery or coal 
mine, or ſtaith for depoſiting the ſame; or any bridge or 
waggon way erected for conveying lead, tin, copper, or 
other mineral from any ſuch mine; or ſhall cauſe or pro- 
cure the ſame to be done; he ſhall be guilty of felony, 
and tranſported for 7 years. 

Provided, that no perſon ſhall be proſecuted on this act, 
unleſs the proſecution be commenced in 18 months after 
the offence committed. | 
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- Miſdemeanoz. 


THIS word in its uſual acceptation is applied to all 
1 thoſe crimes and offences, for which the law has 
not provided a particular name; and they may be puniſhed 

Vol. III. 0 according 
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Mildemeanoꝛ. 
according to the degrees of the offence, by fine, or im. 
priſonment, or both, Bal. 


Miſpriſion of felony. See Felony. 
Miſpriſion of treaſon. See Treaſon. 
Mittimus. See Commitment, 
jurder. See Damicide. 


Mute. 


ERETO FOR E a perſon ſtanding mute upon an 
arraignment of tclony (that is, without ſpcabing 
any thing at all, or without putting himſelf upon God 


and the country) was hable to a ſtrange and crucl kind 


ot puniſhment ; the judgment in which caſe was, that 
the man or woman ſhould be remended to the priion, and 
tad there in ſome low and dark room, where they ſaculd 
he naked on the bare earth, without any litter, ruſhes, 
or other cloathing, and without any garment about them, 
but fomething to cover their privy parts; and that they 
faculd lie upon their backs, their heads uncovered and 


their fret, and ohe arm to be drawn to ons quarter of the 


room with a cord, and the other arm to another quarter, 
and in the fame manner to be done with their legs; and 
there ſhould be laid upon their bodies iron and ſtone, ſo 
auch as rhey might bear and more; and the next day 
tollowing to have three morſels of barley bread without 
any drink, andthe ſecond day to drink thrice of the wa- 
ter next to the houte of the priſon (except running wz- 
ter) without any, bread z and this to be their diet until 
they were dead, So as, upon the matter, they ſhould 
die three manner of ways, by weight, by famine, and by 
cold, And the reaſon of this terrible judgment was, be- 
cauſe they refuſed. to ſtand to the common law of the 
land. 2 nfl. 178, 179. | 
And this tome perſons endured, ſor the ſake of their 
children or other kindred ; becauſe in ſuch caſe they for- 
ſeited their goods only, and not their lands; for lands 
could :6t be forfcited but by attainder.. But 
8 2 | p 1 


- 


Pute. 


But now, by the 12 G. 3. c. 20. If any perſon, being 

arraigned an any indictment or appeal for felony, or on any 
inditment for piracy, ſhall upon ſuch arraignment ſiand mute, 
r will not anſwer direftly to the felony or piracy, he ſhall be 
cmvicte-” r the offence, and the court ſpall thereupon award 
judgment and execution, in the ſame manner as if he had been 
emitted by verdict or confeſſion ; and ſuch judgment ſhall have 
all the ſame conſequences, as a convittion by verdict or confeſ= 
n. 
And the fame law is, with reſpect to an arraignment 
for treaſon or petty larceny; for before this act, perſons 
ſtanding mute in either of theſe caſes, were to have the 
like judgment as if they had confeſſed the indictment. 
2 Inft. 177. 2 Haw. 329. 


Naval ſtores. See Stozes. 
Nwigable rivers, See Rivers and Navigation, 
| Nets. Sce Game. | 
| News papers. See Stamps. 
Night waikers. See Siet hp. 
Noblemen. See Peers. 
Non compos. See Lunatick. 
Non conformiſts. See Difſenters. 
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Noꝛthern boꝛders. 


De the 43 El. c. 13. Foraſmuch as many per- 


D ſons dwelling in Cr-mber/a:d, Northumberland, 


:fimerland, and Dureſiue, have been taken by force 
nt kept until ranſomed; and whereas by reaſon of in- 
cutſtons, burnings, and robberies, ſeveral inhabitants there 
1246 been forced to pay a certain rate of money, corn, 
cattie, or other conſideration, commonly called by the 
tame of Plackmail, to divers men of name, friended _ 
} 2 - allie 
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Blackmail, 


| 
| 
| 
| 
| 
| 
| 


Nozthern, hazders, 


allied with divers in thoſe parts, who are known to be 
great robders and ſpoil takers in the ſaid counties, to the 
end thereby to be by them freed, protected, and kept ii 
ſafety ; by reaſon whereof many are impoveriſhed, and 
rapine much increaſed: It is therefore enacted, tht 
whoſoever ſhall without good authority take or detain 
any ſuch perſons againſt their wills, to ranſom them, ot 
make a prey or Foil of their perſons or goods, upon 
deadly feud, or otherwiſe ; or ſhall be aiding therein; 
or whoſoever ſhall take, receive, or carry any money, 
corn, cattle, or other confideration, commonly calle; 
Blackmail, for ſuch protection; or ſhall burn any ſtack 
of corn: He ſhall, on conviction at the aſſizes or ſeſ. 
ſions, be guilty of felony without benefit of clergy, 
1 1, K. | 5550 

Foraſinuch as, Sc.] At the time when this act ws 
made, and for ſome time after, the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, who agreed upon certain articles to 
be obſerved by both tides; appointed guards and watches 


at certain fords and other places; kept courts ; redreſſe! 


grievances ; - puniſhed offenders; and had power of lik 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of 


ſuch power, but in aid thereof, and for the puniſhment 


of certain offenders unto whom the commiſſion of the 
lords wardens of the marches did not extend; which of- 
tenders, although not employed in the protection of the 
country by virtue of the inſtitution of the wardenſhip of 
the marches, yet demanded contribution of the inhabi- 
tants under pretence of preſerving them from rapine and 
depredation by reaſon of the friendſhip and alliance 
which they had with the ſpoil-takers and robbers in thoſe 
parts. . 


Blackmail] Maile, in French is a ſmall piece of money; 
and in the 9 H. 5. ſilver halfpence here were termed 
mailes, In a large acceptation, the word maile ſignifies 3 


rent in general, paid either in money, corn, cattle, or 
other goods, as geeſe maile, eow maile, and the like; and 


in Scotland, malle is {till the common word for rent. 
I hite maile, white rents, (vulgarly called quit- rents, 


were rents paid in ſilver, and thereby diſtinguiſhed from 


work day rents, cummin rents, corn rents, and the like. 
Black maile, or black rents, ſeem properly to have been 


rents paid in cattle (otherwiſe called neat gelt, or neat gli, 


rom 
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Northern borders 
from the Daniſh gelt, geld, geldum, 2 payment or tribute); 
but more largely taken, it ſeemeth to haye been uſed ts 


213 


ſionify all rents not paid in ſilver, in contradiſtinction to 


the redditus albi, blanch farms, or white rents. 
Deadly feud] Feud in the German Ggnifies enmity, or 


war; as in like manner the word foe lignifies an enemy. 
Feud in Scotland, is. a combination of kindred to revenge 
injuries or affronts done or offered to any af their blood, 
Deadly feud is a profeſſion of irreconcileable hatred, till a 
on is revenged even by the death of his adverſary. 
And, by the ſaid ſtatute, perſons outlawed in any of the 
ſad counties for any ſuch murder, robberies, burglaries, 
or other felonies, ſhall in two months be certified in writin 
by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in 
Carlifle, Penreth, Cockermouth, Appleby, Kendal, Newcaſtle, 
Mhrpeth, Alnewick, Hexam, Dureſme, Darlington, Biſpep 
Awckland, Bernard caſtle, and Berwick, and once a month 
in every their county courts, till they ſurrender ; and the 
mayors ſhall proclaim them in every fair, and every fix 
weeks in the market; and perſons relieving, or conferring 
with them, ſhall, on the like conviction, be impriſoned 
for fix months, and bound to the good behaviour for a 
rh. 1. 52 ©: | 
2, The juſtices of Northumberland and Cumberland, may 
make order in ſeſſions, for charging the reſpective counties, 
for ecuring the ſame againſt the moſs-troopers (that is, 
thieves and fobbers, who after having committed offences 
in the borders, do eſcape through the waſtes and moſſes); 
lo as. Northumberland be not charged above 5001 nor 
Cumberland above 2001 a year. And they may appoint a 
commander, with zo men in Northumberland, and 12 men 
in Cumberland, to ſearch for, purſue, and apprehend of- 
fenders, 13 & 14 C. 2. c. 22. | 
And the perſons ſo employed ſhall be choſen in ſeſſions 
yarly, or every two years at the fartheit, 29 CJ 30C. 2. 


56. 1. 


And the ſeſfons ſhall take ſecurity of the perſons by 


them employed for preſervation of the borders, to anſwer 


the damages ſuſtained. by their neglect or default, and to 
pay the ſame in four months after proof made thereof. in 
leſons/by oath of one witneſs ; ſo as the goods ſtolen be 


entred in ane of the books to be kept for that piurpaſe, 


in 48. haurs after they be ſtolen, or gone; and books 
aal be kept for. chat end in every market tou in the 
A ſaid 


Moſs-troapers, 
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Offenders eſcap- 
ing out vi one 
kingdom inio 
the other. 


Nozthern boꝛders 


faid counties, and in ſuch other places, and by ſuch 


perſons, as the fetions ſhall appoint. 29 & 30 C. 2. c. 2. 

And by the 18 C. 2. c. 3. Great and notorious thieres 
and ſpoil takers, in the ſaid counties of Northumberland 
and Cumberland, {hall ſuffer death as felons without bene. 
fit of clergy; or may be tranſported by order of the 


judges of affize, during life, 


3. By the 13 C. 3. c. 31. If any perſon again? whon 
a warrant {hall be iNued by any juſtice in England, for 
any offence againſt the laws of Angland, ſhall eſcape or 
go into Scotland; the ſheriff, or ſteward depute, or fubſti. 
tute, or any juſtice of the county or place where ſuch 
perſon, ſhall be, may indorſe his name on the ſaid war- 


rant: which warrant, fo indorſed, ſhall be a ſufficient 


authority to the perſon bringing ſuch warrant, and to all 
perſons to whom it was originally directed, and alfo to all 
fneriffs officers, ſtewards officers, conſtables, and other 
peace officers where ſuch warrant ſhall be ſo indorſed, ty 
e::ecute the ſame in the county or place where it is ſo in- 
dorſed, by apprehending the perſon againſt whom ſuch 
wartant is granted, and to convey him into the county or 
place in £nglard (being adjacent to Scotland) in which 
the oftence was committed, before a juſtice of ſuch 
county or place, to be there dealt with according to law: 
Or, in cale the offence was committed in a county not 
next adjacent to Scatland, then to convey him into any 
county of England adjacent to Scotland, before a juſtice 
there; who ſhall proceed, with regard to ſuch*perſon, by 
i:dorfing the warrant, as by the 24 G. 2. c. 55. in like 
manner as if the perion had been apprehended in the ſaid 
count). /. Is | 

And if any perſon, againſt whom a warrant hall be 
iucd by the lord juſtice general, lord juſtice cletb, or 
any of the lords commitioners of juſticiary, or by ang 
ſneriff, or feward depute, or ſubſtitute, or juſtice of the 
peace of Scotland, for any offence againſt the laws of 
Seetlanu, ſhall eſcape or go into Exgland, any juſtice of 
the county or place where ſuch perſon ſhall be, may in- 
dorſe his name on tne ſaid warrant ;: Which warrant, to 


- iridorſed,, fhail be a ſufficieat authority to the perhhn 


ſuch warrant, and to ail perſons to whom it was 
y Gircctcd, and alſo to all cenſtables or other 
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ace otgcers where ſuch warrant ſhall be ſo indorſed, to 


execute the ſame in the county or place where it is fo ln. 
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dorſed, by apprchending the perſen againſt wham tuck 
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Warrant 


Nozthern bozders. 


warrant is granted, and to convey him into the county or 
place in Scotland (being adjacent to England) where the 
offence was committed, before the ſheriff or ſteward de- 
pute, or ſubſtitute, or a juſtice of ſuch county or place, 
to be there dealt with according to law: Or, in caſe the 
offence was committed in a county not neut adjacent to 
Enzland, then to convey him into any county of Scatland 
adjacent to England, before the ſheriff, or ſteward de- 
pute, or ſubſtitute, or a juſtice there; who ſhall proceed, 
with regard to ſuch perion, according to the rules and 
practice of the Jaw of Scetland, iu like manner as if he 
had been apprehended in the ſaid county. / 2. 

And the expence of removing priſoners as aforeſaid 
ſhall be repaid to the perſon defraying the ſame, by the 
treaſurer of the county in England, ar by the ſheriff, or 
ſteward depute, or ſubſtitute, of the county in Scotland, 
in which the offence was committed; theo amount of ſuch 
expence being previoully aſcertained uon oath before 
two juſtices of ſuch county, and allowed and ſigned by 
them. /. 3. | 

And if any perſon, having feloniouſiy taken money, 
cattle, goods, or other effects, in either part of the united 
kingdom, ſhall afterwards have the ſame or any part thete- 
of in his poſſeſſion in the other part of the united king- 
dom; it ſhall be lawful to indict, try, and puniſh him for 
theft or larceny in that part of the united king om, where 
he ſhall ſo have ſuch money, cattle, goods, or other ef- 
feAs in his poſſeſſion, as if the ſame had been ſtolen there. 
And if any perſon, in either part of the united king- 
dom, ſhall knowingly receive or have any money, cattle, 
path or other effects, ſtolen or otherwiſe felon ouſly ta- 

en in the other part of the united kingdom; he ſhall be 
liable to be indidted, tried, and puniſhed for the fame, in 
that part of the united kingdom where he ſhall fo receive 
or have the ſame, as if they had been originally ſtolen 


there, /. 5. 
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Nuſancte. 


| I IWhat P is. 
II. How it may be removed. 
III. How puniſhed. 


1. What it is. 
| Common nufance ſeems to be, an offence again 
| the publick, either by doing a thing which tends to 
the annoyance of all the king's ſubjects, or by neglecting 
to do a thing which the common good requires. 1 Haz, 
97-: | 
Annoyances to the prejudice of particular perſons, are 
not puniſhable by a publick proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions 
of the parties aggrieved by them. 1 Haw. 197. 
Where note a diverſity between a private and a publick 
nuſfance: If it is a private nuſance, he ſhall have his 
action upon his caſe, and recover his damages; but if it 
is a publick nuſance, he ſhall not have an action upon his 
caſe, and this the law hath provided for avoiding of mul- 
riplicity of ſuits, for if any one might have an action, all 
men might have the like; but the law for this common 
nuſance hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in the behalf of all his 
ſubjects ; unleſs any man hath a particular damage, as if 
he and his horſe fall into a ditch made acroſs a highway, 
whereby he received hurt and loſs, there for his ſpecial 
camage which is not common to others, he ſhall have an 
action upon his caſe. 1 /nft. 56. e -4 4 
And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 
private perſons only: as where it accuſes a man of ſur- 
charging ſuch a common; or of ineloſing ſuch a piece ot 
ground, wherein the inhabitants of ſuch a town have 4 
right of common, to the nuſance of all the inhabitants 
of ſuch a town; or of diſturbing a watercourſe running 
to tuch a mill, to the damage of ſuch» a perſon and his 
tenumts, without ſaying H all the liege ſubjects of the ling. 
s Haw. 197. 


Yet 
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Nuſance. 


Yet it hath been ſaid, that an indictment of a cemmen 
ſcald is good, although it conclude to the common nuſance 
this reaſon (ſays Mr. Hawkins) becauſe a common ſcold 
cannot but be a common nuſance. 1 Faw. 198. 

And if the law be fo in this caſe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and exprefsly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 
out ſaying all the king's ſubjects ? And perhaps the autho- 
ities which ſeem to contradict this opinion, might go upon 
this reaſon, that in the body of the indictment, it did not 
appear with ſufficient certainty, whether the way, wherein 
the nuſance was alledged, were a highway, or only a pri- 
vate way; and therefore that it ſhall be intended from the 
concluſion. of the indictment, that it was a private way. 
I Har. 198. | | y 0 31 

There is no doubt but that common bawdy houſes are 
indictable as common nuſances; and it hath been ſaid, 
that all common ſlages for rope dancers, and alſo all com- 
mon gaming 1 — are nuſances in the eye of the law, not 
only becauſe they are great temptations to idlene(s, but 
alſo becauſe they are apt to draw great numbers of difor- 
derly perſons. 1 Haw. 198. Au 
Alſo it hath been holden, that a common play hauſe may 
be a nuſance, if it draw together ſuch a number of coaches 
ot people, as prove generally inconvenient to the places 
adjacent, 1 Haw. 198, | 

Erecting a ſhed ſo near a man's houſe, that it /ops wp 
his lights, is not a nuſance for which an action will lie, 
unleſs the houſe is an ancient houſe, and the lights ancient 
lights. 2 Salk. 459. | a 

Alſo ſtopping a preſpes is not a common nuſance. 
3 Salk. 247. | , 

A gate erected in a highway, where none had been be- 
fore, is a common nuſance. 1 Haw. 199. 55 

It hath been holden, that it is no common nuſance to 
mate candles in a'town becauſe the needfulneſs of them 
{hall diſpenſe with the noifomneſs of the ſmell; but the 
reaſonableneſs. of this opinion ſecms juſtly to be queſtion- 
able, becauſe whatever neceſſity there may be that candles 
be made, it cannot be pretended to be neceſſary to make 
tem in a town: And ſurely the trade of a leber is as 
neceſſary as that of a chandler; and yet it ſeems to be 
zvreed, that a brewhouſe erected in ſuch an inconvenient 
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of divers, inſtead of 5 ie King's ſubjects ; perhaps for 
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place, wherein the buſineſs cannot be carried on without 
greatly incommoding the neighbourhood, may be indict 
as a common nuſance: And fo in like cafe may a g 


houſe, or a fwine yard. 1 Haw. 199. ; 
Two perſons were indicted for making great quantities 
of nciſome, fenſoe, and flinkirg liguers, called acid ſpirit of 
ſulphur, oil of vitriol, and oil of aqua fortis; whereby 
the air was impregnated with noiſome and offenſive ſmells: 
And it was held by the court to be a nuſance. The 
word noiſame comes in the place of the Latin nacivus; and 
means not only diſagreeable, but hurtful. And lord 
Aansfield ſaid, it is not neceſſary, to conſtitute the of. 
fence, that the ſmell ſhould be unwholſome ; it is enough, 
if it renders the enjoyment of life and property rcomfert- 
able. Burrow. Mansfield. 333. Rex v. White and Hari. 
E. 30 G. 2. 
ry perſon was indicted for making great noiſes in the 
night with a {peating trumpet, to the diſturbance of the 
neighbourhood; and it was held by the court to be a nu- 
ſance. T. 12 G. X. and Smith. Str. 704. | 
But it hath been reſolved, that neither an old, nor a new 
dove-cote is a common nuſance; but perhaps if # tenant 
hath erected one without licence of the lord of the manor, 
the lord may have an action on his caſe againſt him, 
1 Haw. 198. 
A monſter ſhewn for money is a miſdemeanor, 2 Cha, 
| Ca. 110. T. 34 C. 2. Harring and WWalrond. It was 
manſtrous child, that died, and was embalmed to be kept 
for ſhew; but was ordered by the lord chancellor to be 
buried. 
If a man has a dag that kills ſheep, that is not a publick 
nuſance, but the owner of the dog (knowing therecf) 15 
liable to an action; but if he is ignorant of fuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be re- 
quired to prove in evidence, that the dog had uſcd to kill 
ſheep. Dyer 25. Het. 171, | 
If a man has an unruly horſe in his ſtable, and lezvc 
open the ſtable door, whereby the horſe gets forth ard 
doth miſchief, an action lies againſt the maſter, . 1 Vent, 
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15 the caſe of Buxendin and Sharp, E. 8 Ii. The plain- 
tiff declared, that the defendant” kept a /, that uſed to 
run at men, but did not ſay that the defendant knew ci 
this quality; it was adjudged, that an action did not ws 

. unlet 
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unleſs it did appear that the maſter knew of this quality. 
2 Salk. 662. | : 

There is a difference between beaſts that are or na- 
ture, as lions and tygers, which a man muſt always 
keep up at his peril; and beaſts that are manſuetæ natu- 
re, and break thro' the tameneſs of their nature, ſuch as 
oxen and horſes. In-the latter caſe, an action lies, if the 
owner has had notice of the quality of the beaft ; but in 


the former caſe, an action lies without ſuch notice. Ld, 


Rozm, 1583. | 

But after ſuch wild beaſts have eſcaped from their keep. 
er, fo as to regain their natural liberty; in ſuch caſe, he 
that kept them before, ſhall not anſwer for the damage 
they ſhall commit after he hath loſt them, and they have 
reſumed their wild nature. 1 Ventr. 295, 

A 7 going in the ſtreet unmuzzled, from the fe- 
rocity of his nature being dangerous and cauſe of terror to 
his majeſty's ſubjects, ſeemeth to be a common nuſance, 
and conſequently the owner may be indicted for ſuffering 
him to go at large. 


II. Hod it may be removed. 


It ſeemeth to be certain, that any one may pull down 
or otherwiſe deſtroy a common nuſance, as a new gate, or 
even a new houſe erected in a highway, or the like : for 
if one whoſe eſtate is or may be prejudiced by a private 
nulance actually erected, as a houſe hanging over bis 
ground, or ſtopping his lights, may juſtify the entring in- 
to another's f and pulling down and deſtroying ſuch 
a nuſance, whether it were erected before or ſince he came 
to the eſtate, it cannot but follow a fortiori, that any one 
may lawfully deſtroy a commen nuſance: And as the law is 
now holden, it ſecms that ia a plea, juſtifying the removal 
of the nuſance, a man need not ſhew that he did as little 
damage as might be. 1 Haw. 199. 

But although he may remove the nuſance, yet he can- 
nat remove the materials, or convert them to his own 
ule, Dalt. c. 50. 


Ir How puniſhed. 


It is ſaid, that a common ſcold is puniſhable (after con- 
'Ktion, upon indictment) by being placed in a certain en- 
gine 
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gine of correction called the trebucket or cucking ſtool. 
1 20. 200. ' ke Wks | ; 
Note; cuct or guck in the Saxon tongue (according to 
ford Coke) fignifieth to ſcold or bawl ; taken from the 
bird cuckow or guckhaw: and ing in that language fignj- 
fieth water; becauſe a ſcolding woman was for her pu- 
niſhment ſowſed in the water. 3 If. 219. The com- 
mon. people in the northern parts of England, amongſt 
whom the greateſt remains of the ancient Saxons ate to be 


found, pronounce it ducking foal; which perhaps may 


have ſprung from the Belgich or Teutonick ducken, to dive 
under water; from whence alſo probably we denominate 
our duck the water fowl : or rather, it is more agreeable 
to the analogy and progreſſion of languages, to aſſert, 
that the ſubſtantive duck is the original, and the verb made 
from thence; as much as to lay, that to duck is to do 25 
that fowl does. 3 

And ſhe may be convicted, without ſetting forth tle 
particulars in the indictment. 2 Haw. 227. mg 

_ Nevertheleſs, the offence mult be ſet forth with con- 


venient certainty; and the indictment muſt conclude 


not only again the peace, but to the common nuſance if 
divars of his majeſiy's 8 And in the caſe of A. 
and Margaret Cooper, H. 19 G. 2. She was convicted 
on an indictment, for being a commen and turbulent 
brawler, and ſower of diſcord among ft ber quiet and hong 
neighbours, ſo that ſhe hath flirred, moved, and incited di- 
vers firifes, controverſies, quarrels, and diſputes, among, 
his majeſly's liege people, againſt the peace, &c. It was 
moved in arreſt of judgment, that the charge was 
too general, and did not amount to being either a, bar. 
Tator. or common ſcold, which are the only inſtances 
in which a general charge will be ſufficient, It ws 
likewiſe objecked, that if the words did amount to. a de- 
fcription of a ſcold, yet it ſhould be laid to be to the 
common nuſance of her nxghbours, for every degree of 
ſcolding is not indictable. And the court was of opi- 
nion, that the judgment ought to be arreſted on both 
exceptions; for none of the words here uſed are the tech- 
nical words, and it muſt be laid to be to the common nu 
ſance. Str. 1240.“ 1 N 
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lt ſeemeth to ſavour not much of gallantry that our an- 


ceſtors ſuppoſeth none but women could be guilty of chis ar 
or 


There 
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There is no doubt, but that whoeyer is convicted of an- 
abet niifance; may be fined and impriſoned; and Fs 
aid, that one convicted of a nufance done to the king's 
highway, may be commanded by the judgment to remove 
the nufance at his own coſts: and it ſeemeth to be rea- 
ſonable, that thoſe who are convicted of any other com- 
won nuſance, ſhould alſo have the like judgment. 1 Haw. 
200. Str. 886. 4085 

And the defendant ſhall not be allowed to make any ob- 
jections againſt the indictment, until he hath pleaded to it. 
Dat. c. 66. 

And the court never admits a perſon convicted of a nu- 
ance, to a ſmall fine, until proof is made of the nuſance 
deing removed. Dalt. c. 66. _ 

A maſter is indictable for a nuſance done by his ſervant. 
P a 

All common nuſances are indictable not only at the ſeſ- 
ſons, but alſo in the torn and leet. 2 Haw. 677. 
An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk, 458. 

There are many offences by particular ſtatutes declared 
to he common nuſances, which are treated of under their 
teſpective titles. | 


General Indictment for a nuſance. 


Weſtmorland. HE jzrors for our lord the king upon 

—_ 38 their oath preſent, That A. O. late if 
in the county of yeoman, on the 
of ——— in the year of the reign of ——— and on 
divers other days and times, as well before as afterwards, 
with force and arms at in the ſaid county, [here ſet 
forth the nuſance;] and the ſame (nufance) /o as afore- 
ſaid done, doth yet continue and ſuffer to remain; to the cum- 


men nuſance of all the lieges and ſubjetts of our ſaid lord the 


8 8 — 4 5 


for the Latin expreſſion is, communis braciatrix : and upon that 
account it may, ſeem a little inadequate, that for this offence 
they ſhall be tried by a jury of men. Not much more 
polite are the old grammarians who lay it down as an axiom, 
amongſt the firſt . of the Latin tongue, that the ma/- 
(ling gender is more worthy than the feminin. 


bing, 
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king, to the evil example of all others in the like caſo andi 
_ againſt the peace of our ſaid lord the king, th —— — 
Fniiy. 885 


Oaths. 


1. Of oaths in general. 

I. The common forms of oaths... 
TIT, Quakers oaths. 
I. Oaths of infidels, 


I. Of oaths in general. 


Oath. 1. ATH is a corruption of the Saxon word 6. 
3 Inſt. 165. | 
Crupmal ont. 2. It is called a corporal oath, becauſe the perfor 
lays his hand upon ſome part of the feriptures when he 
takes it. 3 Lust. 165. '2J 
Oath taken on 3. If the oath be taken on the common prayer book. 
hr bor which hath the epiſtles and goſpels, it is good enough, 
ÿ;;?; RF perjury upon the ſtatute may be aſſigned upon thi 
oath, 2 Keb. 314. Tas: 
80 help me Cod. 4. The words, So help me Gad, in the common form 
of an oath, perhaps may have been firſt uſed in the very 
ancient manner of trial by battle in this kingdom, or at 
leaſt are delivered with à peculiar emphaſis in that ſo- 
lemnity; wherein the appellee lays his right hand on the 
book, and with his left hand takes the appellant by the 
right, and fwears to this effect, Hear this, thou tube tall- 
. eft thyſelf John by the name of baptiſm, whem I hold by th: 
hand,” that falfly-upon me thou haſt lied; and for this thr 
lieft, that I who' call myſelf Thomas by the name f bap- 
tiſm, did not *felonioufly murder thy father W. by name—— 
Se help me God; and then he Eiſſes the book and fays) 
and this I wiil defend ugainſt thee by my bedy, as this ca 
* [4-4 


Oaths. 


7.1. award. And fo the appellant is fworn in like man- 


ner 


4; it ſeemeth, of the lie being eſteemed ſtill fo great an 
:Front above all others, as whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. ] 


[Where we may obſerve alſo the genuine foundation, 
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5. There hath been much doubt, how far juſtices of Power of aimi- 


the peace have power to adminiſter an oath. The ſtatute 
of the 15 C. 3. c. 39. hath in one inſtance aſcertained 
and declared their power; by which it is enacted as fol- 
tows : Jhereas it 1s frequently neceſſary for juſtices of the 
peace 4 adminiſter oaths, where penalties are to be levied or 
liſtreſſes to be made, in purſuance of act of parliament, 
which they have no power to adminiſter, unleſs authorized fo ts 
4 by ſuch afts reſpectively; it is therefore enacted, that in all 
aſe, where any penalty is directed to be levied, or diſtreſs 
{1 be made, by any att of parliament now in force, or hereafter 
n be made, it ſhall be lawful for any juſtice or juſtices, acting 
under the authority of ſuch acts reſpectively, to adminifler an 
eath or oaths for the purpoſe of levying ſuch penalties or mak- 
ing ſuch diſtreſſes. | 

But except in the particular inſtance here ſpecified, the 
matter remains as doubtful as it was before, or perhaps 


more doubtful, as it may induce an inquiry into other, 


branches of the office of a juſtice of the peace, which 
pailibly may be liable to the ſame objection, N 

| Aud there ſeems to be ſome ambiguity. upon the face of 

the act it ſelf, For there are three different forms of 

exprefBion, in acts of parliament giving power to juſ- 

tees ta levy. penalties and make diſtreſſes: One is, 

here an act ſays generally, that ſuch an offence ſhall 


be heard and determined by one or more juſtices, without 


expreſſing the particular mode of conviction: The ſe- 
cond, is, Where an act ſays, that the conviction ſhall 
de upon the oath of one or more witneſs, or witneſ- 


ſs: And the third is, where the act goes further and 


ſayt—phich gath ſuch juſtice is hereby impowered to adminiſter. 
If it is, the laſt of theſe only that the act refers to, 
it is certain there are numberleſs inſtances where convic- 
tions are required by acts of parliament to be made on the 
oaths of witnelles, which acts give no expreſs power to 
the juſtices, to adminiſter ſuch oaths; and if upon the 
laid acts no oath, before this remedial act, could be ad- 
miniſtred, they muſt neceſſarily be underſtood as having 
been hitherto nugatory, and the convictions thereupon 
merely 


niſtring an oath, 
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mercly void. The famous game act of the 5 Au. 4. 14 
and many other game acts conſequent thereupon, even 0 
Tate as the 13G. 3. c. 80. againſt killing game in the 
night, require the conviction to be upon oath, but do pt 
expreſsly authorize the juſtices to adminiſter,the ſaid oath, 
So alſo, many penalties relating to the poor; to the woo. 
len, linen, fultian, cotton, leather, iron, and other ma- 
nufactures; to the wages of ſervants, labourers, and ar. 
fificers; and even on the late dog act, where the penal. 
ties are very large; and on a yet later act, 136. , 
c. 63. relating to the filk manufacture, where ſome of 
the penalties are not leſs than ;o], are directed to be 
recovered by the oaths of witneſſes, and yet the juſtices 
are not impowered by any of the acts reſpectively to ad- 
miniſter the ſaid oaths, | 
But be this as it may, it is evident that this remedid 
act doth not extend to any caſe where an oath is not men- 
tioned in the act, but where only a. general power is 
given to the juſtices to take cognizance: and it may be 
argued, that if where an oath is neceſſary, yet the jultices 
cannot proceed, unleſs authorized by the ſeveral ads fe- 
ſpectively to adminiſter ſuch oath, it follows 4 arti, 
that where no oath is mentioned, there no oath can be by 
them adminiſtred. And this is the caſe of all the ancient 
ſtatutes, ſo far down as the latter end of the reign of 
queen Elizabeth. For they only expreſs in general, that 
the juſtices ſhall have power to hear and determine 


Mall inguire of ſuch and ſuch offences ſhall in- 
quire, hear, and determine, by their diſcretion; ———ſhall 


convie? offenders by witneſs, confeſſion, or otherwiſe. The 
act of the 43 El. c. 7. againſt hedge breaking and fob- 
bing of orchards, is the firſt act that ſpecially requires 
the conviction to be upon oath: And in many ſubſequent 
ſtatutes, it is only expreſſed that the conviction ſhall be 
before the juſtices, without any mention of an oath at ll, 
* Beſides, there are many other acts to be done by juſti- 
ces of the peace, which have no relation to leyying of 
penalties or making diſtreſſes: And it may be argued from 
analogy, that if they have not power to adminiſter an 
gath in one caſe, they have not power to adminiſter it in 
another under the like circumſtances. As for inſtance; 
Sometimes the penalty, after conviction, is not pecuni- 
ary, to be levied by diftreſs, but corporal, by commit- 
ment to the houſe of correction, or otherwiſe ; and yet 
the acts, authorizing and directing the proceedings, run 
in the very ſame ſtyle and form of words, only this 7 
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et the 15 C. 3. c. 39. heals the defect in one cafe, but 
leaves the matter open as to the reſt, and unleſs the cir- 
cumftances can be diſtinguiſhed, may affect the office of 
a juſtice of the peace in a moſt eſſential and vital part; 
' for to convict, and in conſequence thereof to impriſon an 
offender, without oath, or (which is the ſame thing) by 
viftue of an oath which the juſtice hath no power to ad- 
miniſter, argues a very feeble and imperfe& juriſdiction, 
and fuch as no one, without being well adviſed, would 
readily chuſe to exerciſe, TIF 
Indeed, very few of the oaths adminiftred by juſtices 
of the peace have the aforeſaid ſanction of a ſpecial au- 
thority given by the ſeveral acts to ſupport them. No act 
of parliament gives a ſpecial power to adminiſter the oath 
of office to a gager in the exciſe, a commiſſioner of ſew- 
ers, or a ſheriff's bailiff; to a ſoldier inliſted in his maje- 
ty's forces j to an out- penſioner of Chelſea hoſpital, in 
order to receive his penſion ; to a pauper wanting relief; 
to a, perſon apprehended as a rogue and vagabond-; to a 
landlord on the tenant's conveying away his goods clandeſs 
tinely; to a perſon robbed, in order to bring his action 
2gainſt-the hundred: All theſe, and many other ſuch like, 
ife directed to be adminiſtred by the reſpective acts of 
parliament, which acts nevertheleſs have no clauſe autho- 
rizing the juſtices to adminiſter the ſaid oaths; Nay, 
further than this, in matters of daily practice, ſo far from 
in additional clauſe authorizing the adminiſtring of an 
oath, that there is no act of parliament now exiſting, - 
hat requires the juſtices to take any examination. upon 
oath, either on the removal of a pauper to his ſettlement, 
ot the filiation of a baſtard child before the two next 
juſtices. So that the oaths, which upon thoſe occaſions 
att Kdaziniftred, are only of cqngruity, as ſuppoſed inci- 
beat to, and neceſſarily annexed to the office of a juſtice 
cf the peace; and if they cannot be ſupported upon that 
ioundation, it is eaſy to conjecture what mult be the con- 
ſequence, by * 
It may be worth while, in a few words to conſider; 
hat hath been advanced by learned men upon this ſub- 
ck. It hath been urged, that the very act of parliament 
which gives power to the juſtices to hear and determine, 
int the commiſſion of the peace conſequent thereupon, 
do, without more, give to the juſtices every thing neceſ- 
li for the execiition of that power; according to that ſay- 
lag of lord Coke upon another occaſion, that when the 
. Yor, III. Seed: | law 
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Datys. 
law granteth any thing, that alſo is granted, without 
which the thing it ſelf cannot be. And ſo it ſeems to 
have been underitood for upwards of two hundred years; 
for from the firſt inſtitution of the office, to the latter end 
of the reign of queen Elizabeth (as I obſerved before), 
the ſpecial mode of conviction by oath is never mention- 
ed. But then it is to be remarked, that during all that 
period, the juſtices were conſidered as acting in their ſeſ- 
lions, by a jury; in like manner and form of procecding, 
as in other the king's courts of record. And it was not 
until ſmaller matters, ſuch as hedge breaking, ſervant's 
wages, frequenting alehouſes, and ſuch like, were brought 
under the juriſdiction of juſtices of the peace, that the 
adminiſtring of an oath became ſpecially directed. Theſe 
leſſer matters were thought too trifling to bring the coun- 
try together about them; and therefore it was ordained, 
that they ſhall be heard and determined by one or more 
Juſtices out of ſeſſions, and without a jury. And hereby 
a new kind of judicature being eſtabliſhed, it became ne- 
ceſſary to limit and define the particular mode of proceed- 
ing; as that the juſtice ſhall have power to convict by 
confeſſun of the party, by wiew of the juftice, or by examini- 
tion of witneſſes, which examination at that tine, no 
doubt, was underſtood to be upon oath, for they knew 
of no other judicial examination. But for the greater 
preciſion, and to prevent any ſhadow of ambiguity, very 
many ſtatutes giving this ſummary juriſdiction in particu- 
lar caſes, where an aath is required, have this additions! 
Claulc—which cath ſuch juſtice is hereby impowered to ad- 
zi/ter.. Nevertheleſs, there are ſo many ſtatutes of the 
like kind which do not obſcrve this diſtinction, and others 


vrhich ncver mention any oath at all, that it ſecmetn dif- 


cult upon theſe premiſies to form any general concluſion. 
What hath been principally intended ſeems to have been, 
to ſpecify that the conviction in ſuch caics ſhall be in 2 
ſummary manner without the help of a jury, and con- 
ſequently that the juſtice in that reſpect is conſtituted 
zin the place both of judge and jury, and as ſuch mut 
procecd.after the courte of the common law, when 19: 
directed otherwiſe by ſpecial words in the act of parlia- 
ment, | 
On the: other hand, the authority of lord Coke is al- 


| ledged in this matter againſt ſuch general power; who, 


in treating'of the oath of office to be taken, in purſuance 


of the ſtatute of the 13 Ed. 1. fl. 1. c. 47. by the con- 
2 ſerratots 
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ſerrators of the Humber, Ouſe, Trent, and other rivers, 
in relation to the taking of ſalmon, ſays, a new oath can- 
not de impoſed upon any judge, commiſſioner, or any 
other ſubject, without authority of parliament, as here it 
was; but the giving of every oath muſt be warranted by 
act of parliament, or by the common law time out of 
mind. 2 Inſt. 479.—But this doth not contradict the 
former polition, but rather confirms it, admitting the 
common law as a rule for the giving of oaths. | 
The act of parliament of the 1 & 2 P. & M. c. 1 3. 
impowering the juſtices out of ſeſſions to take bail of per- 
ſons arreſted for felony, preſcribes that the juſtices ſhall 
take the examination of the priſoner, and the information of 
them that bring him, but doth not expreſs that the informa- 
tion ſhall be upon oath, Upon which, Mr Lambard ob- 
ſerves as follows: Becauſe { ſays he) ſome juſtices do uſe 
to take this information of the bringers upon their oaths, 
and ſome others do receive it without any oath at all, let 
us ſee what is wont to be ſaid on either fide, that every 
man may the better underſtand what way to incline and 
follow. They which take this information without any 
oath fay, that if the makers of this ſtatute had meant 
that an oath ſhould be taken, then would they have ex- 
preſſed ſo much; even as the ſtatutes for bankrupts, 
4% H. 8. c. 4. and 13 El. c. 7. the ſtatute of accoun- 
tants, 5 R. 2. c. 13. the ſtatute of labourers, 2 H. 5. 
. 4. and the ſtatute of chuſing knights of the parliament, 
8 H. 6. c. 7. have done before: in all which, and ſome 
other ſtatutes, examination upon cath is given by expreſs 
and plain words. But they on the contrary fide do 
ſtrongly defend their exacting an oath, by the example of 
the juſtices of the higher courts; and do alledge, that 
whereas the ſtatute of the 5 H. 4. c. 48. did ordain, with- 
out any mention of an oath, that in action of debt upon 
the arrearages of an account, the juſtices ſhould have 
power to examine the attornies and others, the juſtices of 
the bench do uſe in that caſe to miniſter an oath to the 
perſons examined; The like, they ſay, is daily done and 
practiſed in all the examinations of ſummoners, viewers, 
ſberiffs, clerks, and other officcrs, that do happen in the 
higher courts at Weſtminſter; and Mr Brooke (Tit. Ex- 
amination. 32.) is of opinion, that every examination is 
to de handled upon oath. And therefore belike (ſay they) 
the ſtatute of 2 Ed. b. c. 13. giving power to the ordi- 
nary to examine a man for his perſonal tithe, excepteth 
| TI an 
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an oath, as though otherwiſe he might have required it of 
him. Beſides all this, they add for reaſon, that if theſe 
informers be examined on oath, then altho' it ſhould hay. 
pen them to die before the priſoner hath his trial, yet 
may their information be given in evidence, as a matter 
of good credit; whereas otherwife, it would be of little 


or no weight at all, and thereby offenders ſhould the more 


eaſily eſcape. And, he adds, to this latter opinion, I 
myſelf ain ready to ſubſcribe; as well becauſe I hare 
heard ſome judges of aſſize deliver their minds accord. 
ingly, as alto for that I have found by experience, that, 
without ſuch an oath, many informers will ſpeak coldly 
againſt a felon before the face of the judge, having per- 
haps firſt made their bargain with the offender or his 
friends, before that the judge did hear of the cauſe. Land. 


„ KI | | a6 
Vr Dalton, upon the fame ſubject, fays, The perſon 


accuttd fhall not be examined upon oath, for by the com- 
mon law no man is obliged to accuſe himſelf. But it 
feemeth convenient {he ſays), in cafes of felony eſpeci- 
ally, that the information af the bringer and others, which 
rhe juſtices do take againft the priſoner,” be upon 2th; 
otherwiſe, upon the trial of the priſoner, ſuch informa- 
tion taken by the juſtice ſhall not be read or delivered to 
the jury, nor given in evidence againſt the priſoner upon 
his trial. And fo was the direction of the lord chief juſ- 
tice Coke at Cambridge ſummer affizes, upon the trial of 
2 felon; for, ſaid he, in cafe of a treſpaſs, altho' it be 
only to the value of two pence, no evidence thall be 
ten to the jury but upon oath, much lets where the life 
of a man is in queſtion. Dalt. Old Ed. c. 111. 

And lord Hale, ſpeaking of this ſame ſtatute, is expres, 
that the in{otmation of the profecutbr or witneſſes ought 
fo be upon oth, altho' the ſtatute doth not mention an 
eath ; which information upon oath, being ſworn on 
the trial to be truly taken by the juſtice or his clerk, may 


be given in evidence againſt the priſoner, if the witneſſes 


be dead or not able to travel. 1 H. H. 586. | 
Finally, Mr Dalton, in another place, ſpeaking of the 
eaſe where one juſtice may puniſh offenders upon accuſa- 


tion or proof generally, fays, it feemeth that this muſt 


be by examination of witneſics; and tho' the ſtatute doth 
not expreſsly ſet down that it ſhall be upon oath, yet it 
ſeemeth fit, that the juſtice do it upon oath : yea in all 
other caſes, whereſoever any man is authorized to exa- 
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mine witneſſes, ſuch authority to examine ſhall be taken 
aud conſtrued to be in ſuch manner as the law will, which 
is only by oath. Dat. Old Ed. c. 66. oy 

Upon the whole, this difference of opinion, concern- 
ing the power of juſtices of the peace to adminiſter oaths 


in the ſeveral caſes that may happen, is matter of moſt ſe- 


nous conſideration ; and there being by the aforeſaid act 
of 15 C. 3. c. 39- a parliamentary declaration in one 
inſtance, which, ſo, far as it goes, determines againſt a 
general power of Oo juſtices x and it being uncertain how 
tar by parity of reaſon the like conſtruction may be ex- 
teaded to other inſtances; it is humbly ſubmitted, whether 
it might not be expedient to enact once for all, that in 
all caſes where by any act of parliament juſtices of the 
peace have cognizance, they ſhall have power to admini- 
fter an oath. | | 

6. Where an oath is adminiſtred by a perſon that hath 
lawful authority to tender the ſame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 
perjury, nor puniſhable by the common law. 3 1½¼. 
66 | 


109. 

Therefore if one call another a perjured man, he may 
have an action on the caſe, becauſe it ſhall be intended 
to be contrary to his oath in a judicial proceeding ; but for 
calling one a far/tworn man, no action lies; becauſe the 


| forſwearing may be extrajudicial, and conſequently no 


projury in law. 3 I. 166. 

7. Every layman, above tbe age of 12 years, was an- 
ciently obliged to take the oath of allegiance at the tourn 
or leet, and it was a high contempt to refuſe it. 1 7. 
bs. 

But the clergy were not obliged to take the oath of 
allegiance till the reformation, any further than doing 
homage to the King for the lands held of him in righc 
of the church. 1 H. H. 71, 72. | | 
Lord Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, ſays, that therein the 
prudence of the common law is obſervable, that it was 


mort and plain, not intangled with long and intricate 


clauſes or declarations, but that the ſenſe cf it was obvi- 
ous to the moſt common underſtanding, and yet withal 
comprehenſiye of the whole duty of a ſubject to his prince, 
H. H, 63. And from this the preſent form of the oath 
of allegiance hath not much varied. 


8. the oath of fupremacy came in, upon aboliſhing Of the ca'h of 


he papa] authority at the reformation. 
P- 3. 9. The 
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230 Paths. 
| Of the oath of 9. The oath of abjuration came in after the revolu- 
ab. uration. tion; receired ſome alterations in the firſt year of queen 
| Anxe; and again in the firſt year of king George the 
firſt; and finally, in the ſixth year of king George the 
third, | 
Perhaps it might be wiſhed, that it were made more ap. 
plicable to lord 7Zale's rule, in being more ſhort and plain; 
there being in it ſeveral hard words, which probably many 
| who take it do not well underſtand ; and there being an 
| act of parliament therein referred to, which perhaps not 
| one in fifty who take it have conſulted, | 
| | | Surrmoning per- 10. Two juftices may ſummon by writing under hand 
| 5 take the and ſeal, any perſon whom they ſhall ſuſpect to be dan- 
| : erous or diſaffected to the government, to appear before 
them, at a certain day and time therein to be appointed, 
to take the oaths of allegiance, ſupremacy, and abjura- 
tion, and if ſuch perſon neglects or refuſes to appear, then 
on due proof made on oath of the ſummons having been 
ſerved on ſuch perſon, or left at his dwelling houſe, or 
| uſual place of abode, with one of the family there, they 
| ſhall certify the ſame to the next ſeſſions, there to be te- 
corded by the clerk of the peace. And if ſuch perſon ſhall 
neglect or refuſe to appear and take the oaths at the aid 
' ſeſhons (the name of ſuch perſon being publickly read at 
the firſt mevting of the ſaid ſeſſions), then ſuch perſon 
hall be eſtcemed and adjudged a popiſh recuſant convitt: 
and the fame ſhall be thence certified by the clerk of the 
peace into the chancery or king's bench, to be there te- 
corcel. 1G. „. 2. c. 13. /. 10, 11. 


LY 


IWhom they fall fuſpet] It ſeemeth that a bare ſuſpi- 
cion is not ſufficient, but there ſhould be ſome good caule 
ot ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 


Read. Oath. 


Refuſe—to take the caibt] A perſon cannot be ſaid to 
refuſe the oaths, unlels they be read to him, or offered 
to be read. Read. Oath, 


II. The common forms of oaths. 
Oath of alle- 1. The oath of allegiance, by the 1 C. Pe. 2. c. 13. 
b iauce. { A. B. do ſincereiy premiſe and fwear, that I will be faith. 
ful, and bear true all:giance to his majeſty king George: 9 
helh me God. 4 
2. 40% 


| 
| 
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2. The oath of ſupremacy, by the 1 C. f. 2. c. 13. Oathof ſupres 


T / A. B. do ſwear, that I ds fram my heart abhor, detef}, ue. 
w and abjure, as 1mpious and heretical, that damnable ararine 


and peſition, that Princes excommuinucated or deprived by the 
p3pe, or any authority of the ſec of Rome, may be dipeſad or 
merdered by their ſubjeets, or any other whatſoever. And I 
4 declare, that no foreign prince, perſon, prelate, flate, or 
tutentate, hath, or ought t9 have, any juriſdiction, power, ſus 
perizrity, ; Pr e-eminence or authority, ecelo/iaflical or ſpiritual, 
within this realm 89 help me God. 
34. The 02:1 of abjuration, dy the 6 G. 3. c. 72 Oath of abju- 
1 A,B, di trah aid fincercly acknowledge, profeſs, teſg tation. 
1% and d-clare in my conſcience, before God and the world, 
tial our ſovereign lord ting George is lawful and 2 
ling of this realm, and all ether his majeſty's damiuions ther 
6127 Hus ggEg. Aud J d; ſelernly and ſincerely declare, that 
14 5055 pe in, my ene: ces that not any 4 ths dejcendants 


pr ft. 2957 12 be, 8 e win f 7 the 2 and a of 
ting of England, by the name of Fe 
Scuelapel, by the name F James 40 es 1th, or the 2 and 
title of ke if Great Britain, hath aiy TIO or ile whatſ9- 
wer, ts, the crrun of this reain, or any other the dominions 
tnereunts bels, ? And [ ds renounce, refuſe, and abjure any 
Kegiance ar 0be ence i «gy of them. And d do feorar, that 
[ will Lear faith and true ulligianct 1e his majeſty king George, 
aud bim wil defend, is the um, of my puter, againſ? all 
tratterous e:n;ſpiracies. and attempts whatſceuer, which ſhall be 
made ag We hrs per 7 1, crotun or digniiy. And I will ds my 
wimnft endet te diſclaſe aud made known to his e v, and 
bis fueceffors, all treafors and traiteraus con wy which I 
Hall knew to be avainjt him o any of them... And | as fattc- 
fully promije, te the utms/? of my power, 15 ſupport, mMAinttin 
ond defend the ſucceſſion of the ernwn agi, the drjendunts- f 
the - ſaid James, and again! all other perſaus whe!) tet · er; 
which ace fin, by an att, jntitled, An ac f for the further 
limitation of the crown, and better ſecuring the rights and 
liberties of the ſubject, 75 ax ftands mit, 0 ts the princeſs 
Sophia, ee, reh a didchefs 61 75 Caper of lang: ny Th ud the 
beirs of F ber leds, beins protec, [tants. Aud ail 4e FT 2 4 1 
PL pla ay aud Jrncerely acknowiedse a ſet Cer, decer Ring 7 
theſe expreſs words by nc 75 vaten, and A ts the plain 
aud cen ſonſo and under!! mding of the fame words, With 
tut any qui uo tint, mitnutul mo ran, J. refer uatiol what + 
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ration, renunciation, and promiſe, heartily, willingly, and truh, 


Declaration 


againſt tranfub- 


ſtantiation. | 


Declaration 
againſt popery. 


Daths. 


forever, And I do make this recognition, artnetelcdgment, aby. 


upon the true faith of a chriſtian : So help me God. 

4. The declaration againſt tranſubſtantiation ; by the 
25 C. 2. c. 2. /. 9. | 
IA. B. do declare, that I ds believe, that there is nat am 
tranſubflantiation in the ſacrament of the Lord's ſupper er in 
the elements of bread and wine, at or after the conſecraticy 


theresf ly any perſon whatſoever, 


5, The declaration againſt popery ; by the 30 C. 2. 


2. c. 1. 

I A. B. de ſolemnly and ſincerely, in the preſence of Gad, 
profeſs, tefiify and declare, that I do believe, that in the ſa- 
crament of the Lord's ſupper there is not any tranſub/lantiatim 


8 the elements of bread and wine into the body and blud ef 
h 


Afr mation 
allowed. 


Perjury incurred 
by 1aile aliu na» 
don. 


riſt, at or after the conſecration theresf by any perſon what- 
ſoever : And that the invocation, or adoration of the virgin 
Mary, or any other ſaint, and the "4-255 of the maſs, as 
they are now uſed in the church of Rome, are ſuperſtitiu 
and idolatrous: And I do ſolemnly in the preſence f God, pro- 
fefs, teſtify and declare, That I do make this declaration, and 
every part theresf,- in the plain and ordinary ſenſe of the ward; 
read unto me, as they are commonly under ſiood by Engliſh pre- 
teflants, ꝛvithout any evaſion, equi vocation, or mental reſerva- 
tion whatſoever, and without any diſpenſation already granted 
me for this purpoſe by the pope, or any other authority or per- 
ſon whatſcever, and without any hope of any ſuch diſpenſation 
from any perſon er authority whatſcever, or without thinking 
that I am or can be acquitted before God or man, or al ſalved if 
this declaration, er any part thereof, although the pope, or any 


other perſen or perſons, or power whatſcever, ſhall diſpenſe 


«with or annul the ſame, or declare that it was null or vid fra: 
the beginning, 


II. Quakers oaths. 


1. In all all cafes wherein by any act of parliament an 
oath ſhall be allowed or required, the ſolemn affirmation 
of quakers ſhall be allowed inftead of ſuch oath; and 
that, altho' no expreſs proviſion be made for that purpoſe 
in ſuch act. 22 C. 2. c. 46. And therefore ſuch provi- 
ſ.ons, which are very frequent iu acts of parliament, ate 
ſuperfluous. ; | | 


2. And if any perſon ſhall be lawfully convicted of 


wilful, falſe, and corrupt affirming or declaring any mat- 
ler 


—_ 


— 
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ter or-thing, which if ſworn in the uſual form would have | 
mounted: to wilfal-and corrupt perjury, he ſhall fuffer as 
in caſes of perjury; 8 G. c. 6. . 2. Ie 

3. But no quaker ſhall by virtue hereof be qualified or Affirmation not 
permitted to give evidence in any criminal cauſe, or ſerve —— in cri- 
on any juries, or bear any office or place of profit in the 9 
government. 7 & 8 M. c. 34. /. 6. s 


Ir any criminal cauſe] By which words it ſeemeth, that 
1 quaker ſhall not have ſureties of the peace or good be- 
haviour granted to him, or have x warrant to ſearch for 
folen goods, or ſue the hundred for damages in caſe of 
robbery, and the like, upon his bare affirmation; but 
that in all fuch cafes, an oath is firſt neceſſary to be 
made, 

Thus, T. 4 G. 2. X. and Mych. It was denied to read 
a quaker's affirmation, on a motion for an information for 
2 miſdemeanor, Stra. 872. | 

T. 7 G. Robins and Sayward., By the court, We can- 
not ground an attachment for non-performance of an 
award, on the affirmation of a quaker ; for though it be 
in a ſuit between party and party, yet it is a criminal 
proſecution within the proviſo of the ſtatute. Str. 441. 

H. 3G. 2. Caflill, widow, againſt Bambridge and Car- 
bet, n an appeal of murder, a quaker was called for a 
witneſs, and it was inſiſted that this is a civil ſuit be- 

| tween party and party, and not between the king and 
the party, and therefore his affirmation ought to be ta- 
ken, But Raymend Ch. J. ſaid, it was to this purpoſe a 
criminal proceeding, and therefore he could not be a wit- 
neſs. Str. 856, 

H. 8 G. 3. X. and Gardner. The affirmation of a 
quaker was offered, in exculþation of Mr Gardner the de- 
tendant, upon ſhewing cauſe why an information ſhould 
not be exhibited againſt Mr Gardner for a miſdemeanor. 
The reading of this affirmation was objected to. And 
the court held clearly, 1. That a Bra; ru affirmation 
could not be read in ſupport of a criminal charge, But, 
2. They thought that an affirmation might read in 
«fence of a criminal charge, if the perſon charged was 
binſelf a quaker, in order to exculpate himſelf. 3. In 
this caſe of a collateral evidence, in aſſiſtance of the ex- 
culpation of another perſon, when the quaker himſelf was 
not 1 at all, they thought his affirmation ought not 
o be read, And accordingly it was withdrawn. Bur- 
mw, Mansfield. 1117... : Pf, 
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General form of 4. The quakers ſolemn affirmation, inſtead of an oath, 


affirmation, 


Declaration of 
fidelity, 


Adjuration. 


pany. {Iſaac Rogers, a quaker, had made and ſubſcribe 


Oaths. 


Or bear any office or place 4 profit in the governme) 
E. 33 G. 2. K. and March. By an act of the 26G, 2. 
6. 18. a certain oath is required to be taken and ſub. 
ſcribed upon admiſſion to the freedom of the Turkey com- 


© Wc 


his ſolemn affirmation and declaration to the effect of the 
oath. The queſtion was, whether this ought to be ad. 
mitted inſtead of the oath, By the court, this is 95 
office or place of profit in the government. This man“ 
claim is nothing more, than to be admitted into a com- 
pany of merchants trading to a particular part of the 
world. Even the remittances of publick money fo 
the uſe and account of the government, given by his 
majeſty to quakers, tho“ the ſame may be very proſttall, 
yet ſuch appointment is no office or place in the govern- 
ment. Burraw, Mansfield. qq. | 


as finally ſettled by the 8 G. c. 6. is as follows; viz. 
I A. B. do ſolemnly, ſincerely, and truly declare ard 
% affirm.” | 

. of the oaths of allegiance and ſupremacy, 
quakers ſhall be allowed to make the following declaratigu 
of fidelity; by the 8 E. c. 6. | 
IA. B. do. folemnly and ſincerely promiſe and declare, that 
1 will be true and faithful to king George; and de ſolemnh, 
ſmeerely and truly profeſs, teſtify and declare, that I do fron 
my heart abhor, deteſt, and renounce, as tmpins and heretical, 
that wicted doctrine and poſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 


I VW T7 Þ JI, 9 TW .. r ele et ger, 


' may be depoſed er murdered by their ſubjefts, er any other what- 1 
foever. And I & declare, that ns foreign prince, per ſou, pit- 7 
late, flate, or potentate, hath or ought ta have, any pou", » 
- Jariſdiftion, ſuperiority, pre-eminence, or authority, «ccleſu a 
flical or ſpiritual, within this realm. th 
6. By the ſame act of the 8 G. c. 6. Quakers were ai- 4 
lowed to take the effect of the abjuration oath accoic- 60 
ing to the form therein preſcribed. After the death oi 7 
the perſon pretending to be king of England by the name 7 
of Fames the third, it became neceſſary to alter the form th 
of the abjuration oath, Accordingly by the 6 C. 3. 6. $3 a 
a new form of abjuration oath is preſcribed. But neither 
by that act, nor any other, is any proviſion made, for . 
altering the quakers affirmation or declaration conformable 
thereunto. It ſeemeth that the form thereof ought to be C 
thus : an. 


1 A. B. f 


Oaths, 

J A. B. do folemnly, ſincerely, and truly acknowledge, pro- 
fs, teflify, and declare, that king George is lawful and 
mohtful king of this realm, and of all other his dominions and 
eiintries thereunto belonging ; and I do ſolemnly and ſincerely 
titlars, that do believe, that not any of the deſcendants of 
the perſon "who pretended to be prince of Wales during the life 
of the late king James the ſecond, and ſince his deceaſe pre- 
tend: to be, and took upon himſelf the flyle and title of king 
ef England, by the name of James the third, or of Scot- 
und, by the name of James the eighth, or the flyle and title 
ting of Great Britain, hath any right or title whatſoever tot 
eu of this realm, or any other the dominions thereunts be- 
laing; and I do renounce and refuſe any allegiance or obedience 
to any of them. And I do ſolemnly promiſe, that I will be true 
n fauthful, and bear true * to king George, and to 
him will be faithful, againſt all treacherous conſpiracies and 
attempts whatſoever, ꝛobich fhall be made againſt his perſon, 
crown or dignity. And I. will do my beſt endeavour to diſcloſe 
and make known to king Gcorge, and his ſucceſſors, all treaſons 
and traiterous conſpiracies, which I ſhall know to be againſt 
him or any of them. And I will be true and 7. — to the 

Men of the erotun againſt the deſcendants of the ſaid James, 


and againſt all other perſons whatſoever, as the ſame is and 
flands ſettled by an att, intitled, An act declaring the rights 


and liberties of the ſubject, and ſettling the ſucceſſion of 
the crown, to the late queen Anne, and the heirs of her body 
being proteſtunts; and as the ſame, by one other at, intit 
An abt for the further limitation of the crown, and better 
ſecuring the rights and liberties of the ſubject, is and 
Hands  fettled and intailed, after the deceaſe of the ſaid late 
queen; and for default of iſſue of the ſaid late queen, to the late 
prixesſs Sophia, clectoreſi and dutcheſs drwager if Hanover, 
and the heirs of her body, being prote/tants. And all theſe 
things I de plainly and ſincerely acknowledge, promiſe, and de- 
ware, according to theſe expreſs words hy. me ſpoken, und ac- 
erding to the plain and common ſenſe and underſtanding of the 
ſeme words, without any equrvecation, mental evaſion, or ſesret 
rervation” whatfever. And I do make this recognition, ac- 
0% Wy renunciation, and promiſe, heartily, willingly, 
and-tr bly.” | 

0 The quakers proicfiivn of their belief; by the 1 V. — of bes 
ern mene et, 

I A. B. profeſs faith in Gad the father, and in Jeſus 
Chriſt bis prifi 2 the true Cod, — in the Haly ſpirit, 
me God Bleſſed for evermore ; and ds aci notuiedge the holy 

| g: ſcriptures 
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feriptures of the old. and new tęſtament to be given by divine in- 
ſpiration. | | 


IV. Oaths of infidels. 


Jews, 1. A Jew. is to be ſworn on the old teſtament, and per. 
jury upon the ſtatute may be aſſigned upon this oath, 2 Ky, 
I 4+ | 
: H. 26. 2. Gomez Serra and Munez. Upon error in 
debt upon a bond, the bail being both Jews were ſuf— 
con to put on their hats while they took the oath, Str, 
21, | | 

When Jews take the oath of  abjuration, the words 
[ox the * faith of a chriſliau] ſhall be omitted, 10 6. 
4. 4. . 18. | 

2. 4 the council, Dec, 9. 1738. Preſent the two 
chief juſtices. On a complaint of Jacob Fachina againſt 
general Sabine, as governor: of Gibraltar, Alderaman Ben 
Aonſo, a Moor, was produced as à witneſs, and ſworn 
upon the Koran. Str. 1104. 

dos in the caſe of Omichund againſt Barker, H. 18 C. 2, 

In the court of chancery, the depoſitions of ſeveral per- 
ſons who were heathens of the Gentou religion, ſworn after 
their own country manner, were admitted to be read. 
# Eg. Cal. Abr. 397. 1 Ath, 21. 


Concerning the taking of oaths for qualifying for of- 
fices, ſee title Dffite. | | 
And concerning the offences of profane curſing and 

- ſwearing, ſee title DWeartng. 0 Lol 


W —_— * * 


DOtlice. mae 
J. Concerning. the qualification for. offices in eorpt- 

| rations. _—— end Sod 
II. Concerning the qualification for offices in general. 

III. Duty on the perquifites of offices. * 

I. Qualification for offices in corporations. 


To receive the I, FT © perſons ſhall be placed, elected, or choſcn, to 

55 any office or place of mayor, alderman, recorder, 

take the 02:8% piſiff, town clerk, common council man, or other * 
'K 


— <= ew 


In, 0 w WW 


Dffice. 


of magiſtracy, place, or truſt, or othet employment, re- 


lung to the government of cities, corporations, borouphis, 
cinque ports, and other port towns, who ſhall not have 
received the ſacrament of the lord's ſupper according to 
the rites of the church of England, within one year next 
before ſuch election: And every perſon ſo — or elect - 


ed, ſhall take the oaths of * and ſupremacy, at 


the fame time that the oath of office is taken ; which ſhall 
be adminiſtred by thoſe, who by charter or uſage ad- 
miniſter the oath of office; and in default of ſuch, by 
two juſtices of the corporation, if there be — ſuch; or 
otherwiſe by two juſtices of the county. And in default 
thereof every ſuch election and placing ſhall be void. 
13 C. 2. ff. 2. c. 1. 5 C. c. 6. / 1, 2. | 

And it hath been adjudged, to be nv excuſe, that the 
caths were not tendred. 1 Haw. 10. x 

Yet notwithſtanding that the words of this act of the 
13C. 2. (and alſo of the 25 C. 2. hereafter — are 
ly very ſtrong as to make the officer's election void to all 
intents and purpoſes, yet it hath been ſtrongly holden, 
that the acts of a perfon under ſuch a diſability, being 


' inflated in ſuch an office, and executing" the fame with- 


out any objection to his authority, may be valid as to ftran- 
gers; for otherwiſe not only thoſe who no way -infringe 
this law, but even thoſe whoſe benefit is intended- to be 


| atvaneed-by it, might be ſufferers ſor another's fault, to 


which they are no way privy ; and one chaſm in a corps= 
nation, happeniug thro” the default of one head officer, 
would perpetually vacate the acts of all others, whoſe au- 
thority, in reſpect of their admiſſion into their offices, 
or otherwiſe, may depend on his. 1 Hat. 10. 
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2, Which ſaid juſtices abovementioned ſhall cauſe me- Fatring the 


morandums to be made of ſuch oaths taken before them, *. 


and delivered once a year to the town clerk, or other re- 
giſtet or elerk, WhO ſhall enter the ſame in their books. 
130. 2. . 2 cn. 


J But no ſuch -office ſhall be void on account of not Limitation ce 
having received the ſacrament, unleſs the perfon. ſhall be 258. 


removed in ſix months, or unleſs proſocution ſhall be 
commenced in ſix months, and carried on without wiltul 
delay. 5 E. c. 6. if. 8. A 
And if there de no fach removal, or proſecution within 
the ſaid time limited; the · election ſtands confirmed, and 
becomes abſolute. "Burrow, Meonyfield. 1013. Crateforu 

and Perveth, T. 33 & 34 C. 2. 8 | 
5 [1511 _ >} * 81 4. And 
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General clauſe of 4. And generally there is a clauſe of indemnification iy 
ſome act in almoſt every ſeſſion of parliament, provided 
they [qualify on or before a time in ſuch act limited. 


II Qualification for offices in general. 5 


Receiving the 1. Every perſon who ſhall be admitted into any office 
— the Civil or military, or ſhall receive any pay by reaſon of any 
declaration. patent or grant from the king, or ſhall have any com- 
mand or place of truſt in England or in the navy, or ſhall 
have any ſervice or employment in the king's houſhold; 
ſhall, within three months after his admiſſion, receive the 
facrament 'of the lord's ſupper according to the uſage of 
the church of England in ſome publick church on the 
Lord's day, immediately after divine ſervice and ſermon: 
And in the court where he takes the oaths (as hereafter 
mentioned, which ſhall be within fix months after his 
admiſſion) he ſhall firſt deliver a certificate of ſuch his 
receiving the ſacrament, under the hands of the miniſter 
and churchwardens, and ſhall then make proof of the 
truth thereof by two witneſſes on oath; And they ſhall 
alſo, when they take the ſaid oaths, make and fubſcribe 
the declaration againſt tranſubſtantiation. 25 C. 2. . . 


R ICY £246 ebe ch, Hg 
Ai office civil or military] This ſeemeth evidently not to 
extend to eccleſiaſtical offices; and it may well be taken 
for granted, that clergymen need not to make ſuch; proof of 
their conformity to the church of England. But, by the 
following ſtatute, they are to take the oaths, as giber pei- 
ſons qualifying for offices, | Fe ng 
Alſo this ſhall not extend to the office of any high con» 
| ſable, petty conſtable, tithingman, headborough, over- 
ſeer of the: poor, churchwarden, ſuryeyor of the-highways, 
or any like inferior civil office, or to any office of foreſtet, 
or keeper of any park, chaſe, warren, or game, ot 0! 
bailiff of any manor or lands, or to any like private. al- 


fices. C 1. | e all 
Taking the 2. ” chat perſon who ſhall be admitted into any office 
ths. civil or military; or ſhall receive any pay by reaſon of any 


patent or grant from the king; or ſhall have any command 

or place of truſt in England, or in the navy; or ſhall have 

any ſervice ar employment-in the king's houſhold ; all ec. 

clefiaſtical perſons ; heads and members of colleges, being 

of the foundation, or having any exhibition, of eighteen 

years of age ; and all perſons teaching pupils ; ny 
m 


Dffice. 
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mſters and uſhers; preachers and teachers of ' ſeparate 


congregations; high conſtables, and practiſers of the law, 
hall, within fix kalendar months after ſuch admiſſion, 
take and ſubſcribe the oaths of allegiance, ſupremacy and 
abjuration, in one of the courts at JYe/tmin/ter, or at the 
general or quarter ſeſſions of the place where he ſhall be 
or reſide, between the hours of nine and twelve in the 
forenoon,. and no other; and during the time of taking 
thereof, all proceedings in the ſaid court ſhall ceaſe. 1G. 
J. 2. c. 13. ＋42. 2G. 2. c. 31. /. 3, 4. 9G. 2. c. 26, 
75 25 C. 2. c. 2. 2. | 

ut this ſhall not extend to the office of tythingman, 
headborough, overſeer of the poor, churchwarden, ſur- 
veyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or keeper of any park, chaſe, 
warren, or game, or of bailiff of any manor or lands, or 
to any like private offices. 1 G. l. 2. c. 13. {. 20. 

Which exception is the ſame with that in the 25 C. 2. 
aye only, that high conſtables and petty conſtables by name 
are here omitted. Petty conſtables nevertheleſs ſeem to be 
excepted, ,as holding a /i4e inferior ciuil office with the tith- 
ingman ar beadborough : But high can/tables are expreſly in- 
ſerted amongſt the other officers required to take the oaths; 
although they are exempted by the former act, from "ung 
required to produce a certificate of their having receive 
the ſacrament, and from ſubſcribing the declaration againſt 
tranſubſtantiation. | | 

3. And the court ſhall inroll ſuch perſons names, with 
the day and time of taking the oaths, and making the de- 
claration, in rolls kept for that purpoſe only; which ſhall 
be hung up in ſome publick place of ſuch court during 
the whole time of 'its fitting, to be ſeen without fee. 
25 C. 2. c. 2. /. 6. SEN 

And the clerk of the peace ſhall have no more than 28 
for the entry. 1 G. ff. 2. c. 13. / 9. | 

But-no ſeaman or ſoldier, under the degree of a commiſ- 
ſon or warrant officer, ſhall pay any fee for taking the 
oaths, 1G, „. 2. c. 13. / 31. : 

4. Every perſon making default herein, ſhall be inca- 
pable to hold his office; and if he ſhall execute his office, 
alter the ſaid times are expired, he ſhall, upon conviction, 
be dilabled to ſue in any action, or to be guardian, or 
executor, or adminiſtrator, or capable of any legacy or 
deed. of gift, or to bear any office, or vote at an election 
tor members of | parliament, and ſhall forfeit 500 1- to him 


Inrolling and 
fee, 


Penalty of exe - 
cuting the oſies 
unqualified. 


| 
| 
| 
| 
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Exception ofper-" F. But perſons beyond the ſeas, ſhall not be diſabled 


. . Be 2 ho $0 \ 
Feme cont? 6. Alſo no married woman, or perſon under 18 year 
of age, or non compos mentis, ſhall forfeit their office (other 
than ſuch married woman 2 the life of her huſband 
only) if they take the oaths, and do the other things u- 
quired, within four manths reſpectively, after the death of 
the huſband, coming to the age of 18 years, and becoming 
General clauſe of Of found mind. 25 C. 2. c. 2. ſe 13. 
— moron 7 Likewiſe, by ſome act in almoſt every ſeſſion of 
parliament, perſons who have omitted to qualify them - 
ſelves in due time, are indemnified, provided they qualify 
within a time in ſuch act limited, and provided judgment 
hath not been given againſt them for the penalty in- 
| curred by their neglect, and provided their place is not 
Per ſons diſquali- filled up. 
fied may take a B. Alſo, any perſon forfeiting his office may take 4 
new grant, new grant thereof, on his taking the oaths, and.conform- 
ing; provided it be not filled up before. 1 C. fl. 2. 


inn 
n 9. C the univerſities, where perſons ſhall not take the 


11-d in the uni- 


 verfities, oaths, or ſhall not produce a certificate thereof, to be te. 


giſtred in their proper college, and others be not elected in 
their places within 12 months, the king ſhall appoint an 
nominate. 1 C. ff. 2. c. 13. ,. 12, 13. 


Offices of inhe- 10. Perſons refuſing the oaths, having any office of is 


Iance may be 


execuced by de- heritance, may appoint a deputy, ſo as ſuch deputy be 

* approved by the king under his privy ſignet. 1 G. %. 2 
c. 1 1 | | | 

Note, The forms of the .aboveſaid oaths and dcechfa- 

tions, are inſerted in the title Oaths. e 


III. Duty on the perquiſites of offices. | 
Dory on the per- I. By the 31 G. 2. c. 22, altered and explained d. 


net ic the I. . 33, there are certain duties laid upon 


offices and penſions; and ſo much of the ſalarics of fuch 
offices, as ariſeth from perquiſites, is directed to be un. 
der the management of the commiſſioners of the land 
: tax. 9 215 
Pergzifites wh“. 2. By perquiſites are meant ſuch profits of offices and 


employments, as ariſe from fees eſtabliſhed by cuftom oi 
authon!t)s 


executing ſuch offices and employments. 32 C. 2. <. 33: 


authority, and payable either by the crown, or the ſub- 
jects, in conſideration of buſinefs done in the courſe” dr 


812 


ir 


„ ee ee eee eee | | age A 
3. And there ſhall be paid yearly, over and above all Orneral duty on 


offices and ten- 


other duties, 1s for every 20s of the yearly value of all fins. 
ſilaries," fees and perquiſites, incident unto or received for 
ot in refpe& of all offices and employments of profit in be 


u Britain, and the ike fum of 1 s for every 208 of all 


ann and other gratuities payable out of any revenue be- 


longing to his majeſty in Great Britain, 


of 108 & year: 31 C. 2. c. 22.7.1. 


exceeding the value 


And a deduction ſhall be made thereof in the exchequer; .. . 


or if gag by any perſon, and not out of the exchequer, 
then the | 
quer. 31 G. 2. . 22. / 2. 


4. But where the profits of ſuch offices ſhall ariſe, in 


the whole or in part, from perquiſites due and payable in 
the dure of office, and not from ſalaries, fees, and wages 
paid by the crown ; the ſame fhall be under the manage- 
ment of the*committiotrers of the land tax, who ſhall df- 
certain, #tcording'to the valuation of ſuch offices to the 


lame all be paid by fuch perſon into the exche- 


So much thereof 
A8 relates toter - 
quiſites, to be 
under the ma- 
nagement of the 
commiſſioners of 


the land tax, 


hd tax, or otherwiſe according to their beſt judgment, 


the ſum total of the perquiſites ariſing from ſuch office, 
inc from the ſalary, fees, and wages thereof. 31 G. 2. 
. 23. 3, 5, 6. 32 C. 2. c. 33. / 5. 1 
5. In order Whereunto the commiſſioners ſhall meet at 
te mot common places of 2 yeatly on or before 
Jah 3d, and afterwards as often as ſhall be neceſſary ; and 
may warpfde; and any two or more of them, at ſuch 
general meeting, or within 8 days after, fhall ſet down in 
writing, in à rate to be by them prepared for that purpoſe, 
the amount of the ſaid duty of 1s in the pound, to be 
paid, by all officers, . their clerks, or agents, exerciſing any 
of the ſaid employments, the ſalary, wages, fees, and 
perquifites whereof exceed the value of 1001 a year. 
. $I | 
And for the better aſcertaining thereof, the receiver to 
de appointed by his 0 for theſe duties ſhall tranſmit 


Manner of lay- 
ing the alle(T- 
ment, 


pc? 
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Exemptions. 


Appeal. 


* 
- 
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duplicates of the ſaid rates, and cauſe one of them to 


lectors thereof; with warrant to collect. 31 C. 2. 6 24 


ſhall aſſeſs ſuch office; and cauſe the duty of 184 
* to be levied and collected thereon. 32 C. 2. « 3j 
* And where any perſon ſhall have to or more offices in 
any part of Great Britain, the ſalary and perquilie; 
| whereof together exceed 1001 a year; ſuch perſon ſhall 
pay 1s in the pound for the profits of ſuch offices, not- 
withſtanding the falary and perquiſites of no one of the 
ſaid offices are of the value of 1001 a year. 316, 2, 


. ow; 23. f TY 51 
And deputies ſhall be liable to pay ſor their principals, 
and deduct the ſame out of the profits of their office, 
6. Provided, that nothing herein ſhall extend to the pay 
of commiſhon or non-commiſſion officers or private men 


ſerving in the navy or army. 24. 
Nor to the pay of any military officers, ſerving; on the 


ſtaff, or belonging to any of his majeſty's garriſons, te- 
Ziments, troops, companies, Chelſea. hoſpital, or the hoſpi- 


tals of the army. 32 C. 2. c. 33. J 11. 
Nor to ſuch _ 


ons or gratuities as che king ſhall de. 
clare in the warrant directing the payment thereof, to be 
intended as charitable donations.” 32 C. 2. c. 33. , 10. 


Nor to any penſion, annuity, rent, or ſum charged upon 
the revenue by any of the king's predeceſſors, or by 
act of parliament, granted to any perſon in fee or fee tail, 
or till redeemed by payment of any ſum mentioned in a 
grant or act of parliament. ſ. 12. {1 3s 96s 


Nor ſhall any thing in the ſaid act of the 32 C. 2. 6 


tend to charge any offices or employments in either of the 
two univerſities, with the duty by the ſaid act of 32. 


2, impoled. /. 13. 


Signing the af . © 5. And the ſaid commiſſioners, or any three of them, 


ſhall within the time above limited ſign and ſeal two 


ve delivered to the collector of the land tax foreach place 
reſpectively, or to ſuch other two honeſt and reſponkdic 
perſons as they ſhall at their diſcretion appoint to be col- 


6. | 
7 8. Perſons thinking themſelves aggrieved by being wwe a 
rated, may appeal to the barons of the exchequer; 4 
the ſaid barons, or one of them, ſhall hear and determine 
all ſuch appeals, on or before the laſt day of Michacins 
term yearly. Perſons charged may inſpect the rates q 


anc e oe 


LY 
- 


Y 
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'the day time ; „Micko foe, — Notice of appeal, to be ; 
given in writing to a collector. 31G. 2. c. 22. / 6. 
And if any diſpute ſhall ariſe, whether the frees, ſala- 
y, or wages of any office or employment, or whether 
any penſion or gratuity, be chargeable, or touching the 
ſum which ought to be ſtopped and deducted thereout ; 
the ſame ſhall be heard by the barons of the exchequer, 
on complaint or repreſentation laid in writing before them, 
either by the party grieved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per- 
ſon againſt whom the ſame is made, within ten days after 
it ſhall have been lodged with the barons ; and they thall 
hear and determine ſuch diſpute in a ſummary way, and 
their 3 ſhall be final. 33 G. 2. e. _— | 
. ' 
13 9. The commilGonerk ſhall cauſe to be delivered a du- — | 
plicate in parchment, under their hands and ſeals, con- — | 
tuning the whole ſum rated within each pariſh or place, | 
to the ſaid receiver; and another, into the 'remembran- : | 
cer's office in the exehequer ; on or before the firſt day 
of Hilary term, or within 20 days after (all appeals being 
feſt determined). 31 G. 2. C. 22. | 
o. And the ald duty ſhall be collected (where it is Collecting. 
not herein otherwiſe directed) in all reſpects as the land 
tur for the year 1758. 31 C. 2. c. 22. / 7. 
And in all caſes where any fees, ſalaries, wages, or 
ether alowances or profits on any office, fhall be pay- 
able at the receipt of the exchequer, or by the oofferet of 
his majeſty's houſhold, or out of any other publick of- 
fee, f by any of his majeſty's receivers or paymaſters; 
720 duty, in caſe of non-payment, may be ſtopped there. 


- 
— — — — EA EEE 


11% And the payment of the faid ſums collected ſhall 888 
de paid to the receiver, in the courſe of the quarter where- 


in the fame ſhall have been deducted; who ſhall give re- 


* Eipts . ſame. 1 2. o. 22. 7 12. 32G. 2. 

a 12. And the receiver ſhall, within the next quarter, Receiver paying 
u the ſame into. the exchequer. 32 G. 2. c 33. J 1. ne IRA 
r- >} * : % #1 

ind Orchards. See Wood. 


v = bs 8 Overſeers of the poor, Sce P09}, | 
: © Outlawry?: See Hꝛoteſs. | 
Q 2 Pamphlets. 
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Parden, what, 


Nnodt; et 
Pamphlets. See Stalups. 
Paper. Sce Exciſe. 

Papiſts. See Poperp. 
Parchment, See Stamps. 


Pardon. 


I. Pardon is a work of mercy, whereby the king 
either before the attainder, ſentence or convic- 


tion, or after, forgiveth any crime, offence, puniſhment, 


Gera! pardon, 


execution, right, title, debt, or duty, temporal or ccclc- 
haſtical. . 3 Inn. 233. 5110 Te: 

2. Pardons. are either general or fpecial > General, are 
by act of parhament; of which, if they are without en- 
ceptions, the court muſt take notice ex icio; but ii 
there are exceptions therein, the party mult aver that he 
is none of the perſons excepted... 3 Int. 233, Hcl; 
Pl. 252. ; | 

By the act of 20G. 2. c. 52. for the king's general 
pardon ; All perſons are pardoned and diſcharged from all 
treaſons, miſpriſions of treaſons, felonies, treaſc nable and 


ſeditious words and libels, leaſing making, miſpriſions of 


June 15. 1747.—Excepted, perſons in the ſeryice 970 


felony, offences whereby any perſon may be charged with 
the penalty of premunire, riots, routs, offences, con- 
tempts, treſpafſſes, entries, wrongs, deceits, miſdemeanors, 
forfeitures, penalties, ſums of money, pains of death, pains 
corporal, and pains. pecuniary,. and generally, from 
other things, Cauſes, quarrels, ſuits, judgments, and exe- 
cutions not by this act excepted, which can by the king 
be -pardoncd, and which were done or incurred before 
e 


pretender, or of France or Spain; forging the king's ſeal; 


coining; violating the privileges of ambaſſadors ; mut- 


ders; petty treaſons; poiſonings; burning of houſes, 
corn, hay, ſtraw, wood; ſhooting at any perſon ; ſend- 
ing threatning letters ; piracy ; deſtroying ſhips z offen- 
ces in the navy or army; burglary ; ſacrilege; robbery ; 
ſodomy; buggery ;- rape; perjury.z ſubornation ; fol- 


' gery; felony in caſes of bankruptcy; deſtroying banks 


of rivers and ſea banks; firing coal pits ; offences 1 


due 
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the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, 
duty on houſes and windows, wool, importing or export- 
ing goods; offences concerning highways or bridges; 
imbeziling goods, and warlike ſtores of the crown ; titles 
of quare impedit; inceſt ; ſimony ; dilapidations ; firſt 
fruits; tenths z money due to the king from publick of- 
fcers on account; perſons tranſported ; offences by pa- 
pits ; contempts in cafes for non- performance of awards, 
or non-payment of coſts; contempts in eccleſiaſtical 
courts, in cauſes commenced for matters of right only, 
and not for correction; contempts-in courts of admiralty 
proceeding civilly, and not criminally ; and excepted, 
ſevera] perſons by name. 

And the like, for the moſt part, hath been enacted by 
former ſtatutes of general pardon. Fen 

3. Special pardons, are either of courſe, as to perſons Special pardon, 
convicted of manſlaughter, or /e defendendo, and by divers 
ſtatutes to thoſe who thall diſcover their accomplices in ſe- 
rerat felonies ; or, of grace, which are by the king's char- 
ter, of which the court cannot take notice ex ficio, but 
they muſt be pleaded. ' 3 Inf. 233. 

4. By the 27 Ed. 3. c. 2. In every charter of the par- P3rdon to con- 
don of felony, the ſuggeſtion, and the name of him that ten the lugget- 
maketh the ſuggeſtion, ſhall be comprized ; and if it be NN 
found untrue, the charter ſhall be diſallowed. | 


5. And by the 13 R. 2. fl. 2. c. 1. No charter of par- P. don to ſpecify 


don ſhall be allowed for murder, treafon, or rape, unleſs — 
the offence be ſpecified therein. ME mil 
Lord*Cote ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 
inthe charter, but becauſe the whole parliament conceived 
that he would never pardon murder by ſpecial name. 
Anch e ſays, he hath never ſeen any pardon of murder 
by any King of England, by expreſs name. 2 1. 253, 
e Sid 1 ; | 
6. The king cannot pardon an offence before it is com- — . 
mitted; but ſuch pardon is void. 2 Haw. 389. before it is com- 
7. As the releaſe of the party will not bar an indict- mitted. 
ment at the ſuit of the king; ſo neither will a pardon by cen, 
l any bar to an appeal at the ſuit of the party. My 
1 . Ai (Ur I gan. 3 
8. Ard in ſome cafes even where the king is ſole party, Cannot pardon a 
ſome things there are which he cannot pardon; as for ex- En 
ample, for all common nufances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
ſuits) is given to the king only, for redreſs and reforma- 
Q3 dien 
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246. Pardon: 


tton thereof; but the king cannot pardow or diſcharge 


either the nuſance, or the ſuit for the ſame ; becauſe ſuch 


puardon would take away the only means of compelling a 
redreſs of it. But it hath been holden by ſome, that a 
poardon of ſuch offence will. fave the party from any fine, 
far the time precedent to the pardon. 3 uſt. 237. 

2. Adaw, 391. 4 3 01 
Canyot diſcharge g. Thus alſo, if one be bound by recognizanee to the 
ecoßotgance. king, to keep the peace againſt another by name, and ge- 
nerally all other lieges of the king; in this caſe, beture 
dhe peace be broken, the king cannot pardon or relcaſe 
the recognizance, altho' it be made only to him, becauſe 
it is for the benefit and ſafety of his ſubjects. 3 /. 
— - — Likewiſe, after an action popular is brought, a; 
n. | well for the king as for the informer, according to any ſta- 
304 tute, the king can but diſcharge his own part, and cannot 
diſcharge the informer's part ; becauſe by bringing of the 
action the informer hath an intereſt therein: but before the 
action brought, the king may diſcharge the whole (unlels 


it be provided to the contrary by the act) becauſe the in- 


former cannot bring an action or information originally 
for his part only, but muſt purſue the ſtatute. And if 
the action be given to the party grieved, the king cannot 
| CO the ſame. 3 Ii. 231. 

| 8 2 1. It ſeems to have been always agreed, that the King's 
ritual OE pardon will diſcharge any ſuit in the ſpiritual court zx 
officio: Alſo it feems to be ſettled at this day, that it will 
diſcharge any ſuit in ſuch court at the inſtance of the party, 
for the reformation of manners, or welfare of the foul,” as 
for defamation, or laying violent hands on a clerk, and 
ſuch like; for: ſuch ſuits are in truth the ſuits of the king, 
though proſecuted by the party. Alſo, it ſeems to be 
agreed, that if the time to which ſuch-pardon- hath rela- 
tion, be prior to the award of coſts to the party, it ſhall 
diſcharge them : And it ſeems to be the general tenor of 
the books, that the? it be ſubſequent to the award of the 
coſts, yet if it be prior to the taxation of them, it ſhall 
diſcharge them; becauſe nothing appears in certain to be 

due for coſts before they are taxed. 1 Haw. 394. 
But it ſeems agreed, chat a pardon” ſhall not diſchargea 
ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like, 
2 Haw. 394. DIY BW ba Di) 163 ic 
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Pardon. 
42: If che king releaſe to a man all debts, this fhall not Poth not by re- 
tiſcharge his partner; but otherwiſe it is in caſe of n fub- jpaking a man 10» 


ect, for in that caſe the releaſe to one diſcharges both. * partner. 


239 ö a 

3 When a pardon is pleaded by any one for felony, Perſon — 
the juſtices may at their diſcretion remand him to om Sent — 
till he enter into recognizance, with two ſureties, for his vor. 
good behaviour, for any time not exceeding ſeven years, 

V. c. 13. 
14. It 2 to be a ſettled rule, that no pardon by the Perdon doth not 
ting, without expreſs words of reſtitution, ſhall deveſt, Thor fetal. 
either from the king or ſubject, an intereſt either in lands, 
or goods, veſted in them, by an attainder or conviction 
precedent : Yet it ſeems agreed, that a pardon prior to a 
conviction, ſhall prevent any forfeiture either of lands or | 

15. A pardon the attainder doth not reſtore the Doch not reſtere 
corruption of blood, for this cannot be reſtored but by act f. 4 of 
of parliament. 3 I. 233. H nm 

But as to iſſue born after the n, it hath the effect 
of a reſtitution of blood. 1 H. H. 358. 1 . 

16. It ſeems to be ſettled at this day, that the pardon Doth reftore the 
of treaſon or felony, even after a conviction or attainder, t. 
doth ſo far clear the party from the infamy and all other 
conſequences of his crime, that he may not only have an 
on for a ſcandal, in calling him traitor or felon, after 
the time-of the pardon, but may alſo be a good witneſs, 
notwithſtanding the attainder or conviction ; becauſe the 
pardon makes him as it were a new man, and gives him a 
new, capacity and credit. 2 Haw. 395. L 101 

But it ſeems to be the better opinion, that the par- 
don of a conviction of perjury doth not ſo reſtore the 
party to his credit, as to make him à good witneſs 
becauſe it would be an injury to the people in general, 
o make them ſubject to ſuch a perſon's teſtimony. 1 Ven. 
79. 1819 7414 ; b | SOIL ? fs » 
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J. Matters previous to the election. 
IL Election to be free. 
Il. Qualification of the Candidates. 
Q 4 | IF. Qualification 
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Time of proceed - 


ing to the elec- 
tion in counties. 


Clerks for ta- 
king the poi}, 


Inſpectors. 


Booths to be 
erected, 


paritamkut. 


IV. Qualification of the Eleftors. ...., 
V. Polling. 2-Jlil „ 00 | 
VI. Return. | 
VII. Privilege of parliament, | 
VIII. How long the parliament ſtall continue. 


{1.9 1 Matters previens to the elefion. 


2 any new parhament ſhall be ſummoned, 
there ſhall be 40 days between the Teſte and 
return of the writ; and, as well upon the calling of any 
new parliament, as upon a vacancy in parliament time, 
the writ ſhall be delivered to the proper officer to whom 
the execution thereof doth belong, and to no other per- 
ſon: And every ſuch officer, upon receipt of the writ, 
ſhall indorſe thereon the day that he received it. 7 
8 W. c. 25. ſi 1. ö ne N. 
And upon an election of a knight of the ſhire, the 
ſheriff ſhall proceed te the election at the next county 
court, unleſs the ſame be held within 6 days after the te- 
ceipt of the writ or upon the ſame day, and then ſhall 
adjourn the ſame court to ſome other convenient day 
(not being longer than 16 days, 18 G. 2. c. 18. / 10.) 
giving 10 days notice of the time and place of election. 
788 N. c 25. / 3. bris rm 2409 10 119 
2. And the ſheriff ſhall appoint ſuch number of clerks 
as he ſhall think fit for. taking the poll in the preſence of 
himſelf or deputy. - Which clorks, before they begin to 
take the poll, ſhall be ſworn by the ſheriff or under- 
ſheriff truly and indifferently to take the poll, and to 
ſet down the names of each frecholder, and the place of 
his freehold; and for whom he- ſnall pell, and to pot no 
freeholder who is not ſworn, if fo required by any of the 
candidates. 7 8 . c. 25. ſ. 3. ä 

3. And the ſheriff ſhall admit one perſon for each can- 
didate to be inſpector of the clerks. 7 & 8 IF. c. 25. 


» 
1 


I, 


4. And the ſheriff ſhall erect, at the expence of the 
candidates, ſuch number of booths for taking the poll, 
as the candidates or any of them ſhall, . 3 days at leail 
before the commencement of the poll, defire ; not ex- 


ceeding the number of hundreds or other like divifion, 
and not exceeding ug in dhe whole . m Mall a, 1. 
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the moſt publick part of each, the name of the hundred 
{or which ſuch booth is deſigned. 18 G. 2. c. 18. -/« 7+ 

And ſhall make out a liſt for each booth of the feveral 
towns, pariſhes, . and hamlets, wholly or in part within 
ſuch hundred; and ſhall on requeſt deliver a copy to any 
of the candidates, paying for the ſame 28. 14. 

And ſhall appoint clerks at each booth to take the poll; 
who ſhall be paid by the candidates, not exceeding each 
one guinea a day. 1d. 

5. And the ſheriff ſhall allow a cheque book for every 
poll book, for each candidate; to be kept by their in- 
ſpectors, at every place where the poll ſhall be taken. 
18 G. A. c. 18. 9. | . \# 

b. With reſpect to cities, boroughs, and towns cor - 
porate, the ſheriff. or other officer who received the writ 
{hall forthwith, upon receipt thereof make out a precept 
to each barough, ton corporate, or place within his 
juriſdiction; where any members are to be elected, and 
within 3 days (and in the cinque ports within 6 days}. 
10 & 11 V. c. 7.) after receipt of the ſaid writ, ſhall by 
lumſelf, or proper agent deliver the precept to the proper 
oficer. of ſuch. borough, town corporate or place within 
doth belong, and to no other perſon whatſoever : And 
every, ſuch officer ſhall indorſe the day of his receipt 
thereof in, preſence: of the party of whom. he received 
the ſame, and ſhall forthwith cauſe publick notice to be 
given of the time and place of election, and ſhall proceed 
to the election within 8 days after receipt of the precept, 
and giye 4 days notice at ſeaſt of the day appointed for 
the election. 7 & 8 I. c. 25. . 1. an; 

And in a city or town being a county of itſelf, the 
ſheriff ſhall. forthwith on receipt of the writ give publick 
notice of the time and place of election, and proceed to 
election thereupon, within 8 days next after the receipt of 
the writ, and give three days notice thereof at leaſt, ex- 
cluſive of the day of receipt of the writ and of the day of 
election, And the ſheriff ſhalt allow a cheque book for 
every poll book for each candidate, to be kept by their in- 
1 at the place of taking the poll. 19 C. 2. c. 28, 
„0% 7% L. b 


II. Election to Je free. 
By the 3 BY. 1. 6. 5. Becauſe elections ought to de 


the king commandeth upon great forfeiture, that no 
man 
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Age. 
Papiſt, 
Placemen, 


Parliament. 
man by force of arms, nor by malice, or menacing, ſhall 
diſturb any to make free election. ot 
And by the declaration of rights, 1 V. . 2. c. 2. 
it is inſiſted, That elections of members of parliament 
ought to be free: And that freedom of ſpeech, and debates 


or proceedings in parliament, ought not to be impeached or 


ioned in any court or place out of parliament. 

And by the 8 G. 2. c. 30. On notice of an election, 
the ſecretary at war ſhall ſend orders for the removal of 
ſoldiers one-day at leaſt before the election, and not to re. 
turn till after the poll ſhalt be cloſed, —But this not te 
extend to the guards, nor to any caſtle or fortified place, 
where 2 garriſon is uſually kept: Nor to any officer or 
ſoldier having right to vote at ſuch election. 

By the 9 An. c. 10. /. 44. No officer of the pj? offer 
ſhall by word, meſſage, or writing, or in any other man- 
ner, endeavour to perſuade any elector to give, or diſſuade 
any elector from giving his vote in any election.— 
And by the 5 . c. 20. and g An. c. 11. / 49. there is 
the like proviſion with refpect to the officers of exciſe. —— 


And the like om 12 C13 . c. 10. with reipect to 


cuſtoms. 040 4 
II. Qualification of the Candidates, 


the officers of t 


3. No perſon under the age of 21. years ſhall be capable. 
of being elected. 7 & 8 N e e 
2. No papiſt ſhall ſit in either houſe of parliament, 300. 


» “. 25. / 8. 


re 1 0 10 5 
3. No commiſſioner of exciſe, or of appeals concerning 
the ſame, or auditor or controller of the accounts —. 
ſhall be capable of being a member of the houſe of com- 
mons. 11 U 12 V. c. 2. / 150. 3 
No commiſſioner of the cuſtoms, or other perſon exe- 
euting any office or employment in collecting or managing 
the cuſtoms, ſhall be capable of being a member of the 
houſe of commons. 12 & 13 W. c. 10. 
Ireland, or commiſſioner of the navy or victualling offices; 
nor any deputies or clerks in any of the ſaid offices, or in 
any. of the ſeveral offices following, viz. the office of the 
lord high treaſurer or commiſſioner of the treaſurer, or 
auditor of -the receipt of the exchequer, or teller of the 
exchequer, or chancellor of the exchequer, or lord hugh 


admiral or commiſſioners of the admiralty, or paymaſter — 
. eee eee - 
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And no perſon being a commiſſioner of the revenue in 
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the army or navy, or principal ſecretary of ſtate, or com- 
niſioners of the (alt, ſtamps, appeals, wine licences, 
hackney coaches, or hawkers and pedlars nor any perſon 
having any office, civil or military, in Minorca or 
Gibraltar, other than officers having commiſſion in any 
regiment there only ;—ſhall be capable of being elected 
25 member of the houſe of commons. Provided, that 
this ſhall not extend to exclude the treaſurer or comptroller 
of the navy, the ſecretaries of the treaſury, the ſecretary 
of the chancellor of the. exchequer, or ſecretaries of the 
admiralty, the under ſecretary to any of his majelty's prin- 
cipal ſecretaries of ſtate, or the deputy paymaſter of the 
umy, or to exclude any perſon having any office or em- 
ployment for life, or for ſo long as he ſhall behave him- 
ſelf-well in his office. 15G. 2. c. 22. | 
And if any member ſhall accept an office of profit from 
 thecrown, during ſuch time as he ſhall continue member 
(offices of the army and navy excepted), his election ſhall 
be void; and a new writ ſhall iſſue : But he ſhall be capa- 
ble of being re- elected. 6 An. c. 7. /. 26. * 
4. No perſon having a penſion. from the crown during Penfioners, 
pleaſure, ſhall be capable of being elected. 6 An. c. 7. 


25. 
Naber ſhall any perſon having a penſion. from the 


crown for any term of years, either in his own name, or 
in the name of any other in truſt for him, be capable of 
being elected. 1 C. fl. 2. c. 56. . * 
5. No perſon ſhall be capable to ſit or vote in the houſe Elte. 
of commons for a county, unlefs he hath an eſtate free- 
hold or copyhold, for his life or ſome greater eſtate, of 
theclear yearly value of 6001 ; nor for a city or borough, 
unleſ$he hath a like eſtate of 3001. And any other can 
didate or two electors may, upon reaſonable requeſt to him 
made (at the time of the election, or before the day pre- 
fued for the meeting of the parliament) require him to 
tk the following oath ; | 


7 B. do fear, that I truly and bona fide have ſuch an 
Mare in law or equity, to and for my own uſe and benefit, of 
or in lands, tenements, of hereditaments, over and above what 
will ſatisfy and clear all incumbrances that may affect tbe _ 
ſime, , the annual 'value of above reprizes, as doth. 
gal me to be elected and returned to ſerve as a member for 
e—— of according to the tenor and true meaning. 
of the ae? of parliament in that behalf ; and that my ſaid 
nds, tenements, or hereditaments are lying or being within 
A the 
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the pariſh, townſhip, or precina' of (as the caſe ſhall hc), 
"The fame to be adminiſtred by the returning officer or twy 
Jeftices; who ſhall in three months certify the ſame into 
the chancery or king's bench. But this not to extend 
to the eldeſt ſon of a peer, or of any perſon qualified to ſerve 
as knight of a ſhire, nor to the members for either of the 

two univerſities. ꝙ An. c. 5. 
And every member, before he ſhall vote in the houſe of 
commons or ſit there during any debate, ſhall, after the 
ſpeaker is choſen, deliver in at the table in the middle of 
the houſe, whilſt the houſe is there ſitting, with the 
ſpeaker in the chair, an account ſigned by ſuch member, 
containing the name of the place where his qualification 
lies, declaring the ſame to be of the annual value of 600 
above reprizes, if a knight of a ſhire; and of 300 if a 
citizen, burgeſs, or baron of the cinque ports ; and ſhall 
alfo at the ſame time take and ſubſcribe the oath follow- 


ing: | 


A. B. do fwrar, That I truly and bona fide have ſuch 

an eftate in law or equity, and of ſuch value, to and fir 
my oxon' ufe and benefit, of or in lands, tenements, or heredi- 
taments, over and above what will ſatisfy and clear all incum- 
brances that may aft the ſame, as doth qualify me to be 
elactad and returned to ſerve as a member for the place I an 
returned for, | according to the tenor and true meaning of th! 
acts of parliament in that behalf ; and that ſuch lands, tene- 


'* ments, or hereditaments do lie as deſcribed in the paper or ac- 


ent ſigued ly me, and now delivered to the clerk of the be 
of commont. Se help me God. —But this alfa ſhall not 


extend to the eldeſt ſon or heir apparent of a peer, or of 


any perſon qualified to ſerve as a knight of a ſhire, or to 


the members of either of the univerſities. 33G. 2. . 20. 


Age. 


Papiſt. 


Freehold of 403 


a years 


I. Qualification of the Elefors, 


1. No perſon ſhall be admitted to vote under the age 
of 21 years. 7 & 8 . c. 25. , 8. | 

2. Every elector, before he is admitted to vote, ſhall, 
if required, take the oath of abjuration. 6 Au. c. 23: 


"Sh © 381 2 7 
- «. By the 8 H. 6. c. 7. Every elector of a knight of 


the ſhire ſhall have land or tenement to the value of 405 
by the year at leaſt above reprizes. And the fheriff ſhall 


have power to examine upon oath. every ſuch chuſer mw 
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much he may expend by the year, —And by the 10 H. 6. wh 

. 2. the ſaid 40 a year ſhall be freehold. | 
And by the 18G. 2. c. 18. No perſon ſha!l vote for a 

knight of the ſhire, without having a freehold eſtate un 

the county, of the clear yearly value of 40 8, over and 

above all rents and charges payable out of the ſame, 18G. 


2. c. 18. /. 5. | | 
But taxes and aſſeſſments ſhall not be deemed a charge 


payable out of the lands. /. 6. 
4. No perſon ſhall have a right to vote for any eſtate 8 for 
holden by copy of court roll. 31 G. 2. c 14. . 
5. No perſon ſhall vote for any eſtate which was — con- 
granted to him fraudulently, on purpoſe to qualify. him 1 
to give his vote. 18 C. 2. c. 18. / 5. 
2 all ſuch conveyances fraudulently made to qualify 
any perſon to vote, ſubject to conditions to defeat the 
fame, ſhall be deemed and taken as abſolute againſt the 
perſon executing the ſame, and diſcharged of all truſts, 
conditions, and other defeazances ; and all bonds, cove- 
rants, or other ſecurities for the defcating or reconveying 
the ſame, ſhall be void. 10 An. c. 23. /. 1. 
b. All conveyances to multiply voices, or to ſplit Splitting votes, 
votes, ſhall be void; and no more than one voice ſhall be 
admitted for one and the ſame houſe or tenement. 7 8. 
+ | 
75 i 4 mortgagor or cui que truft ſhall vote; and not Mortg"ge, or 
the truſtee or mortgegce, unlets they be in actual poſieſ. . ele. 
hon. 78 8 N. c. 25. f 7. ˖ 
8. No perſon ſhall vote for a knight of the ſbire, without Polten for 
having been in the actual poſſeſſion of the eſtate for which nt. 
he votes, or in the receipt of the rents or profits thereof for 
bis own uſe, above 12 Kalendar months; unleſs the ſame 
came to him by deſcent, marriage, marriage ſettlement, de- 
viſe, or promotion to a benefice or office. 18G. 2. c. 18, 5. 
9. No perſon ſhall vote more than once in any election. None to vote 
10 6. 1 18. / a nume than once. 
10, No perſon Gran vote for a knight of the ſhire in To be chores 16 
reſpect of any meſſuages, lands, or tenements, which have . 
not been charged to the land tax, 12 Kalendar months be- 
tore the election: (But this not to reſtrain any perſon 
tom voting in reſpect of any rents, or chambers in the 
luns of Court or Chancery, or meſſuages belonging to 
any ofice). 18 C. 2. c. 18. / 3, 4 | 
And three commiſſioners of the land tax, at their. mect- 
lags for the reſpective diviſions, ſhall fign and ſcal oh 
other duplicate of the copies of the aſſeſſments to be 


| Glivered to them by the aſleflors, aftzr all appeals 
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Freeholder's 


- Quakers, You hall ſolemnly affirm 
in the county of 


whether meſſuage, land, rent, tithe,” or what elſe; and 
if | ſuch freehold” eftate confiſts in meſſuages, lands, et 
tithes, then ſpecifying in whoſe occupation the ſame 
are; and if in rent, then ſpecifying the names of the 


able out of or in reſpect of the ſame; and that you have been in 
- the actual poſſeſſion or receipt of the rents or profits thereif, 
Fer your own uſe, above 12 Kalendar monthi, or that ile 
fame came to you within the time aforeſaid, by deſcent, mar- 
riage, marriage - ſettlement, deviſe, or promotion to a bene- 


* freehold eflate has not been granted or made to you fraumulenth, 


F age, as you believe ; and that you have not been pilled be- 


Parliament. 

determined; and deliver the ſame to the clerk of ch. 
peace, to be by him kept amongſt the records of the ſel. 
ſions: To which all perſons may reſort at all ſeaſonable 
times, and inſpect the ſame, paying 6d for ſuch inſpection. 
And the clerk of the peace hall give copies thereof, or 
of any part thereof, to any perſon, paying after the rate 
of 6d far every 300 words. / 4. 

11. Every freeholder, beſore he is admitted to poll 
for a knight of the ſhire, ſhall, if required by a candi. 
date or any elector, take the following oath (to be admi. 
niſtred by the ſheriff, ' under-ſheriff, or one of the ſworn 
clerks): You fhall fwear, (or, being one of the people called 

F that you are a freehilder 
and have a freehold eſtate, conſiſting of 
(ſpecifying the nature of ſuch freehold eftate, 


owners or poſſeſſors of the lands or tenements out of 
which ſuch rent is iſſuing, or of ſome” or one of them) 
lying er being at in the county 0 * tlear 
yearly value of 40 5, over and above all rents and charges po- 


fice in the church, or by promotion to an office ; and thut ſub 


on purpoſe to qualify you to give your vote; and that the place 
'of your abode is at —— in and that you" are 21 years 


fore at this election. And if he falſiſies, he ſhall fut- 


fer as in caſes of perjury. 18G. 2. c. 18. . 1. 


And the ſheriff and clerks ſhall enter not onhy the 
place of his freehold, but alſo the place of his abode a 
he ſhall declare the ſame at the time of giving his vote; 


and ſhall enter jurat' againſt the name of every ſueh voter 


who hath taken the oath, 10 An. c. 23. % 5. 
And the aforeſaid act of the 18 G. 2. «© 18. ſhall ex- 


tend to cities and towns that are counties of themſelves, 
here perſons have a right to vote in reſpect of a freehold 
df 408 a year; but not where _ have a right to vote 
n refpect of burgage tenure, or w 
$4 


ere the right to vote 
= for 


| THe Ps 
Parliament. 

for a frechold doth not require the ſame to be of 40's a 

year. 19 G. 2. c. 28. 
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12. No perſon claiming as a freeman to vote at an elec- Occaſional free. 


tion for any city, town, port, or borough, ſhall be ad- fin, 


mitted to poll, unle(s he hath been admitted to his free- 
dom 12 Kalendar months before the firſt day of the elec- 
tion; And if he ſhall preſume to vote contrary hereto, 
he ſhall forfeit 100 l, and his vote ſhall be void. And if 
any perſon ſhall antedate fuch admiſſion, he ſhall forfeit 
cool. 3 C. 3. c. 15. 

Provided, that nothing herein ſhall extend to the cities 
of London or Norwich ; nor to any perſon intitled to his 
freedom by birth, marriage, or ſervitude, according to 
the cuſtom of ſuch city, town, port, or borough. Id. 


13. No perſon ſhall vote in the election of a knight Annvitants, 


of a ſhire, or member for a city or town being a county 
of itſelf, in reſpect of any annuity or rent charge granted 
before June 1, 1763; unleſs a certificate upon oath be 
entred with the clerk of the peace or town clerk, 12 
months before the election, as follows: I A. B. of —— 
en really, and bona fide ſeixed of an annuity or rent charge, 
for my own uſe and benefit, of the clear yearly value of 40 8, 
alous all rents and charges payable out of the ſame, whally 
Ming out of freehold lands, tenements, or  hereditaments 
belonging, to C. D. of 
in the pariſh, townſhip, or place, or in the pariſhes, town- 
fhipsy.. or places of E. in the county of without any 
truſt, agreement, matter, or thing, to the contrary notwith- 
Aanding; and I, or the perſon or per ſons under whom I claim, 
was, or were ſeized of the ſaid annuity or rent charge, before 
the firſt day of June 1763. And a like certificate ſhall. be 
entred (mutatis mutandis) where ſuch rent charge came 
by deſcent, marriage, deviſe, or promotion to a bene- 
hce or office. 3 G. 3. c. 24. /. 1, 2. 

And no perſon ſhall vote at ſuch election in reſpect of 
any annuity or rent charge granted 2 June 1, 17633 
unleſs a memorial of the grant of ſuch annuity or rent 
charge ſhall have been regiſtred with the clerk of the 


- peace or town clerk, 12 Kalendar months at leaſt bef 


the firſt day of ſuch election: us 
Which memorial ſhall be written on parchment, and 
directed to the clerk of the peace or town clerk, and ſhall 
be under the hand and ſeal of the grantor, and atteſted 
by two witneſſes, one whereof to be one of the witneſſes 
to the execution of ſuch grant; which witneſs ſhall — 
3 oat 


ſituate, lying and being 


in cerpora- 
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Brivery, 


mane, Mice, employment, or gift, in order te give my vile 


= * 
I Pa rliame 


oath before ſuch clerk prove the ſealing and delivery of 
the grant, and the ſigning and ſealing of the memorial, 

And the ſaid memorial ſhall contain the day and yer 
of the date, and the names, additions, and abodcs of th; 
parties and witneſſes, and all the lands and tenement; oy; 
= which the rent charge iflues, and the place where 

lie: 

And the grant ſhall, at the time of entring the memo- 

rial, be produced to ſuch clerk of the peace or town 
clerk, who ſhall indorſe thereon a certificate in which 
ſhall be mentioned the day and year on which ſuch me. 
morial ſhall be entred. % 3. 
And no perſon ſhall vote by reaſon of an affienment of 
ſuch annuity or rent charge, without like certificate, en- 
try, and memorial of ſuch grant and aſſignment, as in 
cafe of an original grant. / 4. 

The clerk of the peace or town clerk to have for the 
entry of ſuch certificate 1s, and of the memorial 25; 
for ſearch thereof x s, and for copies at the rate of 6 d for 


every 200 words. ,. 5. 
14. By the 78 I. c. 4. No candidate, after Teſte 


of the writ of ſummons, or after a place becomes vacant 


in parliament time, ſhall, by himſelf, or by any other 
ways or means on his behalf, or at his charge, before his 
election, directly or indirectly, give or promiſe to give 
to any elector, any money, meat, drink, proviſion, pte- 
ſent, reward, or entertainment, to or for any ſuch elector 
in particular, or to any county, city, town, borough, 
port, or place in general, in order to his being elected; 
on pain of being incapacitated. 

And by the 2 C. 2. c. 24. (which is required to be read 
by the returning officer immediately after reading the 
writ, and alſo at Eaſter ſeſſions yearly for = county 0! 
city, and at cvery election of the chief magiſtrate in any 
borough, town corporate, or cinque port) — Ever) 
perſon, before he is admitted to poll, ſhall, if required by 
either of the candidates or any two eleCors, take the ſol- 
lowing oath, to be adminiftred by the returning ofbcer gt 


. his' deputy : 7 A. B. ds fear, (or, being one of the 


people called Quakers, I A. B. de felemnly offirm) I late 


nt recerved or had by myſelf, ar au perſon what/”- 


py . 
Vc +48 


ever in truſt for me, or for my uſe and benefit, «i 


or indiredly, any ſum er ſums of money, office, Place, or ar 


ployment, gift, or rewurd, ar any promiſe or ſecurity for a 


(al 


Partiarnent 


64 12th, ſ. I . : ; d 3 : ; 
And if any perſon ſhall take any money or other re- 

ward, or contract or agree far any money, gift, office, 

. eg or other reward, to give or torbear to give 


nie Vote ; he ſhall forfeit 500 J. J. 7. 


/ 


V. Polling. 


Before the returning officer ſhall proceed to the election, 
he ſhall, immediately after the reading of the- verit, take 


and ſubſcribe the following oath, to be admiuiſtred by a 


juſtice of the. peace or any three electors: I A. B. da 


alemnly ſwear, That I have not, diretily nor  indirefly,. re- 
wired any ſum or ſums of money, office, place, or employment, 
gratuity, ar reward, er any, bend, bill, er uete, or any pro- 
niſe of gratuity whatſoever, either by myſelf, er any other per- 
ſon ts any ſe er benefi 
the preſent clectiau of members 1% ferve in purliament; an 

that Favill, return. ſuch perſon or prrſons as ſhall, to the befl of 
my judgment. pony to me to bave the majority of legal votes. 
Which oath ſhall be entred amongſt the records, of the 


kons, 26. 2. 1 3. | WASH 
And if the election ſhall not be determined upon view, 


with the conſent of the freeholders there preſent, but a poll 


mall be required, the ſheriff {hall proceed to take the 
poll; and 10 


ſhall, by any unneceſſary adjournment in the ſame place, 
protract or delay the cleciion ; but ſhall duly and orderly 
proceed to take the poll, from day to day, and time to 
time, Without, any further or other adjournment, without 
the conſent of the candidates, —— all the ſrecholders 
then „ there preſent be polled, and no longer. 7 & 8 M. 
D | 

A "., AF ſhall be deemed legal, which have been 
ſo declared by the laſt determination in the houſe of com- 
mons*: Which laſt determination, concerning any county, 
ty, borough, cinque port, or place, ſhall be final to all 
tents and purpoſes. / 4. 

And if any officer ſhall return any.member contrary to 


the laſt determination in the houſe of commons, the fame = 


Hall be adjudged a falſe return; and the party duly elected 
may recover double damages, with full coſts.— And the 
like remedy ſhall be againſt an officer making a double 


Rturn, :&C.83 £7. 
Vor. III. x R FI. Return. 


er advantage, for making any return at, 


| all not adjourn, the court to any other town 
or place, without the cont-nr of the candidates; nor 
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VI. Return. 


After the election, the names of the perfons choſen flat 
be written in an indenturæ under the ſeals of the clector;, 
and tacked to the writ, 7 H. 4. c. 15. 

And the ſheriff or other officer ſhall, on or before the 
day that the parliament ſhall be called to meet, and with 
all convenient ſpeed not exceeding 14 days after the clec- 
tion, return the writ to the clerk of the crown in Chancery, 
10& 11H. c. 7. 

And he fhall deliver copies of the poll to any pcrſon 
defiring the ſame, paying a reaſonable charge for writing 


thereof. 7 8 N. c. 25. /. 6. 


Finally, he ſhall, within 20 days after the election, 
deliver over upon oath (to be adminiſtred by the two next 
juſtices, 1 ©.) the poll books to the clerk of the peace, 


without alteration ; to be kept amongſt the records of the 


ſeſſions. 10 An. c. 23. f. 5. 

And on petition to the houſe of commons, complaining 
of an undue election, 49 members of the houſe of com- 
mons ſhall be choſen by ballot, out of whom each part» 
ſhall alternately ſtrike out one, till they be reduced to the 
number of 13; who, together with two mare, of hon 
each party ſhall nominate one, ſhall be a ſelect committes 
for determining ſuch controverted election. 10 G. 3. 10. 
I1G. 3. c. 42. 


VII. Privilege of parliament. 


By the common law, a member of parliament ſhall 
have the privilege of parliament, not only for himſelf and 
his ſervants, to be freed from arreſt, ſubpœna, citation 
and the like; but alſo for his horſes and goods to be ire 
from diſtreſſes: but for treaſon, felony, and breach ot the 
peace, there can be no privilege. . 4 /. 24, 25. 

T. 31 C. 2. Rex v. Earl Ferrers: A writ of haves 
corpus having been granted, and ſerved upon -the {aid 
earl, returnable immediate, to bring up the body of his 
counteſs, who was ſiſter to Sir Milliam Meredith, (to tht 
end that ſhe might have an opportunity to lay her cale 
before the court, and ſwear the peace if ſhe {hould think 
proper, thereby to receive the protection of the Cour: 
againſt the ſaid earl); and he the ſaid-carl having neg- 
lected to return the ſaid writ; Mr. Norton and the wy 

| ' * Nord ys 2132] od AW 


.- 


Parltament. 
aunſel for Sir Villiam Meredith, on behalf of his ſiſter, 


' 


1 


atended to have moved for an attachment againſt the 
ul for this his diſobedience. But ſome doubts and dif- 
£ultics having been ſtarted by members of both, houſes, 
concerning the priviiege of pecrage, and whether the 
court of King's bench could iſſue an attachment againſt 
z peer during the ſitting of parliament, and execute it upon 
kim, only for a contempt to their court; Sir F/illiam 
udged it prudent to petition the houſe of lords, for their 
leave to proceed againſt the earl, and accordingly (by the 
hands of the ear] of Veſtmorland] delivered a petition, 


fating the facts. Lord Delaware oppaſed it; and ſaid, 


was too ſummary and haſty a method of determining up- 
" their privileges ; and propoſed referring the matter to 
committee, and ſummoning Lord Ferrer; to anſwer it in 
tis place: And to obyiate the objections, which might be 
made to this method, on account of the delay; he offer- 
« ſme ſchemes for the intermediate ſafety of the counteſs, 
But lord Mansfield anſwered him, and ſpoke in ſupport of 
the juriſdiction of his court, and the unreaſonableneſs, 
injuſtice, and inconvenience of allowing ſuch a privilege, 
In criminal caſes and breaches of the peace, The duke 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 
tht there ſhould be any doubt about it; the reaſon of the 
thing being fo clear and plain, Laſtly, the earl of Hard- 
wike ſpoke ſtrongly and particularly in ſupport of the 
ſame doctrine, and adduced many inftances and prece- 
(ents in proof of his poſitions; and concluded with pro- 
poling, that to put an end to all doubt about it for the 
future, the lords ſhould come to a reſolution; and ac- 
cxrdingly they did come to the following refolution or 
ceclaration, and ordered it to be entred on their journal, 
w, * 7 Feör. 1757, It is ordered and declared, that no 
* peer or lord of parliament hath priviiegs againſt being 
* compelled by proceſs of the courts of He/tminſter hall, 
* to pay abedience to a writ of Habeas corpus directed to 
* him.” Burrew, Mansfield. 631. 
By che12& 13 F. c. 3. and 11 G. 2. c. 24. Any per- 
en may bring an action againſt a peer or member of par- 
lament, or any of their menial or other ſervants, imme- 
tely after the diſſolution or prorogation, until a new 
priument meet, or the fame be reaſſembled ; and from 
ay 2d;ournment of both houſes for above 14 days, until 
" houſes ſhall meet or reaſſemble ; and the courts dur- 
ug ſuch time may proceed to give judgment and award 
Neumioh, —— But this ſhall nyt extend to ſubject the 
R 2 perſon 
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perſon to be arreſted during the time of privilege; but the 
plaintiff may proſecute at law by ſummons and diſtreſs jy. 
finite, or by original bill, and ſummons, attachment, 
and diſtreſs infinite, until the defendant ſhall enter a com- 
mon appearance, or file common bail: And in equity, the 
plaintiff may proceed by letter or ſubpoena ; and after ſer. 
vice thereof, may, for want of appearance or anſwer, 
or non-performance of an order or decree, or for breach 
thereof ſequeſter the real and perſonal eſtate of the party, 
but not arreſt his body. | | 

By the 4G. 3. c. 33. with reſpect to bankrupts, the 
petitioners, on affidavit of the debt, and that they verily 
believe that the debtor is a trader within the ftatutes of 
bankruptcy, may ſue out a fummons, or an original bil 
and ſummons, and ſerve. him with a copy thereof ; and 
if he ſhall not, within two months after ſervice, pay the 
debt or enter into bond to pay ſuch ſum as ſhall be reco- 
vered, with coſts, he thall be adjudged a bankrupt from 


the time of ſervice of the ſummons, and the creditors may 


proceed againſt him as againſt other bankrupts. Provided 


that this ſhall not extend to ſubje& any perſon intitle 
to privilege to be arreſted during the time of ſuch privi- 
lege, except in caſes made felony by any of the ſtatutes 
of bankruptcy. | 
And by the 10 G. 3. c. 50. Any perfon may commence 
and proſecute any action in any court of record or court 
of equity, or of admiralty, (or, in cauſes matrimonial 
and teſtamentary, in any court having cognizance of 
cauſes matrimonial and teſtamentary,) againſt any peer or 


member of the houfe of commons, or any of their menial 


or other ſervants, or any other perſon intitled to privi- 
lege of parliament; and no proceedings thereupon ſhall 
be delayed under colour of ſuch privilege, ' Provided, 
that this ſhall not ſubjc& the perſon of any member 0: 
the houſe of commons to be arreſted or impriſoned on any 
ſuch ſuit or proceedings. And to remedy the dilatori- 
neſs by proceſs of Di/ringas, the court out of which the 
writ proceeds, may order the iſſues levied from time to 
time to be fold, and the money arifing thereby to be ap. 
ptied to pay ſuch coſts to the plaintiff as the court ſhall 


think juſt, and the ſurplus to be detained till the defendant 


thall have appeared, or other purpoſe of the writ be an. 
ſwered. And obedience may be inforced to any rule of 
the court of king's bench, common pleas, or exchequet, 
againſt any perſon intitled to privilege, by diſtreſs infinite, 


1} 
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Parliament. 
the perſon intitled to the benefit of ſuch rule ſhall 


chuſe to proceed in that way. 


„Il. How long the parliament fall continue, 


The parliament ſhall have continuance for 7 years, 
tm be accounted from the day on which by the writ of 
ſummons they ſhall be appointed to meet; unleſs ſooner 
liſolved by the king. 1 G. /f. 2. c. 38. ; 

And they ſhall not be diſſolved by the king's death, 
but ſhall continue and immediately meet, fit, and act for 
ix months, unleſs ſooner diſſolved by the ſucceſſor, 
aud if there be then no parliament in being, the laſt 
preceding parliament ſhall mcet, fit, and act as afore- 


kad, 7 & 8 W. c. 15. 6 An. c. 7. 


Parſnips. 


tr E penalty for ſtealing parſnips is the ſame as for 
Realing turnips : For which, ſee the title Turnips. 


— — 


Partition. 
the 8 9 N. c. gr. intitled, An act for the eaſier 
obtaining partitions of lands in coparcenary, joint- 
tenancy and tenancy in common, it is enacted, that if 
de high ſheriff cannot conveniently be preſent at the ex- 
ceution of any judgment in partition, in ſuch caſe the un- 


Gr ſheriff in preſence of two juſtices may proceed to exe- 
„anon of the writ of partition. 


| Partridge: See Game. 

|; | Pawning of goods. See Cheat. 
c Peace. See Surety. 

' Peaſe, ſtealing : See Turnips: 
mM - Pedlars. See Hawkers. 
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262 Eton. 
Pers. 
Not conſervators 1. TVU K ES, earls, and barons are not cenſcrhaten 


3 of the peace at common law; and have no more 
power as ſuch, than mere private perſons. 2 Haw. 32. 


_ = * ol The ſafeſt way of proceeding againſt a peer, for 
lem. ſureties of the peace or good behaviour, is by complaint ti 


the court of chancery or king's bench. 1 Haw. 127. 
Trial of peers, 3. A nobleman muſt be tried by his a : but this is 
to be underſtood only at the ſuit of the king, upon an in- 
dictment of high treaſon, petit treaſon, . or mil. 
priſion thereof; but in caſe of a premunire, riot, or the 
like, and generally for all other crimes dut of parliament, 
(unleſs otherwiſe ſpecially provided for by ſtatute, as it is 
in many inſtances) tho' it be at the ſuit of the king, he 
ſhall not be tried by his peers, but by the freeholders of 
2 the county. 3 Inft. 30. 2 Haw. 424. 
Whether they 4. Proceſs of outlawry lies againſt a peer, if he be in- 
may be outiav. dicted, and appears not, and cannot be taken; other- 
wiſe he might take advantage of his own contumacy, 
3 Inſti. 31. | 


Whether th | 
Weed den, 5, Peers ſhall have the benefit of clergy for the fr 


the hand. Offence of felony, without burning in the hand. 1 4. ö. 
c. 12. / 14. 

xudened 6. A peer produced as a witneſs ought to be ſworn, 
3 Keb. 631. 


Perry. See Exciſe. 


Perjury and ſuboznation 

J. Of perjary and ſubornation by the common law, 

I. Of perjury and ſubornation by the flatute of 1 
5 El. | 

III. Of matters common to them both. 


J. Of perjury and ſubornetion by the common law. co 

f no 

Periary at the 1. FYERJURY by the common law feemeth to be # ht 
* wilful falſe oath; by one who being lawfully requires Wi kr 


to depoſe the truth in any judicial proceeding, ſwears alſelutels 
4 | 15 


Perjury and luboꝛnation. 


„ a matter material to the point in queſtion, whether he be 
blicved or nat. 1 Haw. 172. 3 Inſt. 164. 


aul] The falſe oath alledged againſt him, ſhould be 
proved to be taken with ſome degree of deliberation; for 
if upon the whole circumſtances of the caſe it ſhall appear 
probable, that it was owing rather to the weakneſs than 
xerverſeneſs of the party, as where it was occaſtoned by 
ſurptize, or inadvertency, or a miſtake of the true ſtate 
#f the queſtion, it cannot but be hard to make it amount 
ts voluntary and corrupt perjury. 1 Haw. 172. 


Falſe] It is ſaid not to be material, whether-the fact 
which is ſworn, be in itſelf true or falſe ; for however the 
thing ſworn may happen to prove agrecable to the truth, 
ret if it were not known to be ſo by him who ſwears to 
it, his offence is altogether as great as if it had been falſe, 
maſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeavours to induce thoſg before whom 
he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he, 1 Haw. 
br 

Bring lawfully required} It ſeemeth clear, that no oath 
whatlvever, taken before perſons acting merely in a private 
capacity; or before thoſe who take upon them to adminiſter 
caths of a publick nature, without legal authority ; or 
before thoſe who are legally authorized to adminiiter ſome 
ads of oaths, but not thoſe which happen to be taken 
detore them; or even before thoſe who take upon them to 
auminiſter juſtice by virtue of an authority ſeemingly 
colourable, but in truth unwarranted and merely void, 
Hen amount to perjuries, but are altogether idle and of 
no force, 1 Haw. 174. 


In any judicial proceeding] For tho? an oath be given by 
bim that hath lawful authority, and the ſame is broken, 
yet if it be not in a judicial proceeding, it is not perjury, 
decaule ſuch oaths are general and extrajudicial; but it 
ſerves for aggravation of the offence. Such are, general 
cths given to officers or miniſters of juſtice, the oath of 
ſealty and allegiance, ard ſuch like. Thus if an officer 
commit extortion, it is againſt his general oath, but yet 
not perjury, becauſe not in a judicial proceeding; but when 
e is charged with extortion, the breach of his oath may 


ſerve for aggravation. ' 3 If. 166. 
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Subornation” at 
common law. 


Punitkmont of 


Perfury and ſubonatton. 
If a perſon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
rary to his oath in a judicial proceed ing; but for calling 
him a forſworu man, no action Goth lie, becauſe the tor. 
{wearing may be extrajudicial. 3 . 166. 


Scbears abſolutely] For the depoſition muſt be direct and 
abſolute; and not, as he thinketh, or remembreth, or he. 
lieveth, or the like. 3 Ju. 166. 


In a matter material to the print in qneſtion] For if it be 
not material, then tho' it be zaiſe, yet it is no perjury, be- 
cauſe it concerneth not the point in iſſue, and therefore in 
effect it is extrajudicial. 3 I. 107. 

But it is not neceſſary that it appear ta what degree, the 
point in which a man is perjured, was material to the iſjue; 
for if it is but circumſtantially material, it will be perjury, 
L. Raym. 258. | | 

Nach Jeſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion, 
L. Raym. 889. 


Whether he be believed or nit] It hath been holden, not 
to be material upon an indictment of perjury at common 
lavs, whether the falſe oath were at all credited, or 
whether the party in whole prejudice it was intended, 
were in the event any way aggrieved by it or not; inſo- 
much as this is not a proſecution grounded on the damage 
of the party, but on the abuſe of publick juſtice, 1 Haw, 
177. 

2. Subornation of perjury, by the common law, ſeems 
to be an offerice, in procuring a man to take a {ir oath, 
amounting to perjury, who actualy taketh ſuch oath. 1 Haw. 
177. 

Hut it ſeemeth clear, that if the perſon incited to take 
ſuch an oath, do nut actually take it, the perſon by 
whom he was ſo incited is not guilty of ſubornation of 
perjury ; yet it is certain, that he is liable to be puniſhed, 
not only by fine, but alſo by infamous corporal puniſh- 
ment. id. 

3. The puniſhment of perjury, and ſubornation of 


perjury and tub- perjury by the common law, is reſtraincd by the ſtatute of 


ornation by the 
commcn law. 


the 5 El. hereafter following ; that it ſhall not be lcts 
than is inflicted by that ſtatute, | 
4. Mr. 


Perjury and ſubomation. 


tices of the peace have no juriſdiction over'perjury at the 
common law; the principal reaſon of which reſolution, 
ke fays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the word treſpaſs (in the commithon) 
in its moſt proper and natural ſenſe, is taken for ſuch 
kind of injuries, it ſhall be underſtood in that ſenſe only, 
or at the moſt to extend to ſuch other offences only, as 
have a direct and immediate tendency to cauſe ſuch breaches 
of the peace : as libels and ſuch like, which on this ac- 
count have been adjudged indictable before juſtices of the 
peace, 2 Haw. 40. 

And in the caſe of X. and Bainton, E. 11G. 2. An 
indictment at the quarter ſeſſions for perjury at the com- 
mon law, was quaſhed for want of juriſdiction ; and was 
laid to have been done ſo about three years before, in the 
caſe of K. and J/elineſs. Str. 1088. 


Il, of perjury and ſubornation by the ſtatute of the 
| 454 


As to ſubornation of perjury, in the firſt place, Every $5.95 — = 
orna 
5 El. e. 9, 


perſen_ who ſhall unlawfully and corruptly procure any witneſs 
n cemmit any wilful and corrupt perjury, in any matter or 
cauſe depending in ſuit and variance, by any writ, action, bill, 
cmplaint, or information, touching any lands, tenements, or 
lereditaments, or any goods, chattels, debts, or damages ; in 
chancery, or in any court of record, leet, ancient demeſne court, 
hundred court, court baron, or court of flannery ; or ſhall un- 
lawfully and corruptly procure or ſuborn any witneſs which ſhall 
be ſworn to te/tify in perpetuam rei memoriam, —— ſhall 
ei 401, half to the king, and half to the party grieved 
wo ſhall ſue for the ſame. And if he has not lands or goods 
worth 4ol, he ſhall be impriſoned half a year, and fland an the 
fillory one whole hour in ſome market town next adjoining 10 
the place where the offence was committed, in open market 
there, or in the market town itſelf where the offence was com- 
= And he fball be diſabled to be a witneſs in any court of 

record, | 
And as to perjury, If any perſon either by ſubornation er 
ttherwiſe, ſhall wilfully and corruptly commit any wilful perjury, 
bs depoſition in any of the coprts before mentioned, or being 
txammed ad perpetuam rei memoriam; he ſhall forfeit 201 
in 
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4. Mr. Hawkins ſays, it hath been of late ſettled, that Power af juſtices 
of the peace 


therein. 
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Perjary and ſubomation. 

ii like manner, and be inipriſoned fix months; aud if he bat 1: 
gods worth 201, he ſhall be ſet on the pilliry in ſoms mark+ 
Place within the ſhire, city, or borough where the offence tum 
commutted, 'by the fheriff or heat officer reſpectively, and his 
both his ears nailed. And he fhall be for ever diſabled to be a 
wrineſs in any court of record. 

And the juuge of the court where the perjury ſhall be, andthe 
nudges of aſſiue, and juſtices of the peace in ſeſſions, may inquire, 
hear, and determine thereof, by inquifitron, preſentment, bil, 
er information, or otherwiſe. 

But this att ſhall mt extend to any eecleſinfical court. 

Aifo this ſtatute ſhall not reftrain the authority of any juche, 
having abſolute power to puniſh perfury before the mating therciſ, 
but that every ſuch judge may proceed in the puniſhment ef af 
offences pumſbable befare the making of the ſaid flamite, in juc) 
wiſe as they might have done, and uſed to do, to all purpyſcs, 
ſo that they ſet not upon the offender leſs puniſhment than is con- 
tained in the ſaid ſtatute, 5 El. c. g. 

Any witneſs] If the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or the like, 
he is not puniſhable by this ſtatute, for it extendeth but to 
witneſſes. 3 [n/t. 166. 


But he is puniſhable for the ſame by indictment at the 
common law. Bur. Mansf. 1189. 


By any writ, action, bill, complaint, or information] It 
hath. been reſolved, that theſe words are to be extended to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſybornation z becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 
ſubornation of perjury, than on the perjury itſelf, ſhould 
mean to extend the purview of the law in relation to what 
they eſteemed the leſſer crime, farther than in relation to 
that which they eſteemed the greater, x Haw. 179. 

Ca. gg. * | 1 
: Bur i is to be obſerved, that perjury or ſubornation ia 
an action depending by indidment, are not within this ſta- 
tute ; but only in an action N by writ, action, billy 
complaint, or information. 3 Inſt. 164. ; 

Half ts the party grieved} It hath beem collected from 
this clauſe, that no falſe oath is within the meaning of this 
#atute, which doth not give ſome perſon a juſt cauſe of 
complaint: And upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute; becauſe * 

80 a | einous 
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beinous bis offence may be in its own nature, yet when 
it proves in the event to be in maintenance of the truth, 
it cannot be ſaid to give him a juſt cauſe of complaint, 
who would take advantage againſt another from his want 
of legal evidence to make out the juſtice of his cauſe, 
Alſo from the fame ground it ſeemeth clearly to follow, 
that no falſe eath can be within the ſtatute, unleſs the 

againſt whom it was ſworn ſuffered ſome kind of 
diſadvantage by it; for otherwiſe it cannot be ſaid, that 
any one was grieved by it: And therefore that in every 
proſecution upon this ſtatute, it muſt appear upon the 
trial, that there was ſuch a ſuit depending, wherein the 
party might be prejudiced in the manner ſuppoſed. 1 Haw. 
181, 

Either by fubornation or otherwiſe] It is not neceſſary to ſet 
forth in the indictment, whether the party took the falſe 
oath thro* the ſubornation of another, or without any ſuch 
{ubornation, theſe words being only ſuperfluity. rx Haw. 
179. 

Wilfully and corruptiy)] Theſe words are neceſſary in an 
indicment or action on this ſtatute, and cannot be ſupplied 
by adding again the form of the ſtatute, or by concluding 
and ſo a wilful and corrupt perjury did commit, 1 Haw. 
178, 

uftices in ns] And one juſtice (Mr Dalton fa 
4 5 the 7 over to the — Dalt. c. — f 

But becauſe the proſecution upon this ſtatute is more 
difficult than by indictment at the common law, offenders 
are ſeldom proſecuted upon this ſtatute, eſpecially at the 
ſeſſions ; and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in the 
court of king's bench. | 


Shall not refrain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, c. proceeding + 
upon an indictment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178. 


IL Of matters common to them both. 


4 
1. The judge of aſſize (fitting the court, or within 24 Judges may di- 


hours after) may direct any witneſs, if there ſhall appear 7 — — 
to 
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to him a reaſonable cauſe, to be proſecuted for perjury; 
and may aſſign the party injured, or other perſon under- 
taking ſuch proſecution, counſel, who are to do their duty 
gratis: And ſuch proſecution ſo directed ſhall be carried on 
without any duty or fees whatſoever. And the clerk of 
aſſize, or other proper officer of the court, ſhall give gratis 
to the party injured, or proſecutor, a certificate of the 
ſame being directed „together with the names of the counſel 
aſſigned him: Which certificate ſhall be ſufficient proof of 
ſuch proſecution being directed; provided that no ſuch 
direction or certificate ſhall be given in evidence on the 
trial. 23 G. 2. c. 2 3. | 
On proſecution 2. And in every information or indictment for wilful 
8 and corrupt perjury, it ſhall be ſufficient to ſet forth the 
to ſet forth the ſubſtance of the offence, and by what court, or before 
ſubſtance of the whom the oath was taken (averring ſuch court or perſon 
— to have a competent authority to aIminiſter the ſame) to- 
gether with the proper averment or ayerments to falſify the 
matter wherein the perjury is aſhgned, without ſetting 
forth any part of the record or proceedings either in law or 
equity (other than as aforeſaid,) or the authority of the 
court or perſon before whom the perjury was committed, 
236. 2. Cc. 11. þo 1. 
* 2 3. And in informations or indictments for ſubornation of 
Laborastion. perjury, or for corrupt bargaining or contracting with 
others to commit wilful and corrupt perjury, it ſhall be 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 
commiſſion or — ia of the court or perſon before whom 
the perjury was committed, or was agreed or promiſed to 
be committed. 23 G. 2. c. 11. % 2. 6 
Inſufficient in- 4. The court generally will not quaſh an indictment 
ditment not for a crime of ſo enormous a nature as perjury, for in- 
quaſked without ſufficiency in the caption or body of it, but will oblige 


leading or de- 
man. the defendant either to plead or demur to it. 2 Haw. 


258. 22 
Evidence. = To convict a man of perjury, a probable evidence is 
not enough; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on the 
ſide of the defendant, for otherwiſe it is only oath againſt 
oath, 10 Mod. g %. 
And the party prejudiced by the perjury, ſhall not be 
admitted to prove the perjury, L. Raym. 396. _ 
rag rerege 6. And for a further puniſhment of perjury or ſubornation 
pang heed e of perjury, it is enacted by the 2 G. 2. c. 25. (which act 
| is made perpetual by the 9 G. 2. c. 18.) that beſides the 
FI puniſhment 
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uniſhment already inflicted, the judge may order the of- 
fender to be ſent to the houfe of correction, not excceding 
7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding 7 years. 


It ſeems that the court will not ordinarily at the prayer Certioratĩ. 


of the defendant grant a certiorari for the removal of an 
indiftment of perjury ; for ſuch crime deferves all poſſible 
diſcountenance, and the certiorari might delay, if not 
wholly diſcourage the proſecution. 2 Haw. 287. | 

8. A perſon convicted of perjury is diſabled from being 
a juror. 2 Haw. 417. Or a witneſs. 2 Haw. 433. 


Fa. Bhs ſhall ſuffer as in cafes of perjury. 8 G. c. 6. 
J. 2. ; | 


Petition. 


Y the 13 C. 2. c. 5. No perſon ſhall folicit above 20 
hands, to any petition to the king, or either houſe 
of parliament, for alteration of matters eſtabliſhed by law 
in church or ſtate, unleſs the matter thereof hath been 
conſented to by three or more juſtices of the county, or by 
the major part of the grand jury at the aſſizes or leflions ; 


nor ſhall preſent any ſuch petition . accompanied with 


more than ten perſons, on pain of a ſum not exceeding 
1001, and three months impriſonment, on conviction at 
the afſizes or ſeſſions in fix months, and proved by two 
witneſſes. | 

But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 
member of parliament after his election, and during the 
continuance of parliament, or to the king, for any remedy 
to be thereupon had; nor to any addreſs to the king by the 
parliament, | 


Petit larceny. See Latceny, 
Petit treaſon. See Treaſon, 


Pewter 


Perjured perſon 
not to be ajuror 
itneſt 

Quakers making ſolemn affirmation wilfully an > witneſs, 
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Pewter and other metals. 


1. N perſon ſhall buy, or take by exchange, ( 

otherwiſe take into or within this realm to the 
intent to ſell the ſame, 33 H. 8. c. 4. / 7.) any wares 
made out of the rcalin, of tin or mixed with tin, as diſhes, 
ſawcers, flagons, ſpoons, or any other thing made of tin 
or pewter; on pain of forfeiting the ſame, and the value 
8 half to the King, and half to the finder. 25 H. 8. 
& Qs: / 

And the maſter and wardens of the pewterers, and where 
there are none, the head officer of the town may appoint 
ſearchers, who may ſeize the ſame. ſ. 2. 

And perſons interrupting or diſturbing the faid ſeizure 
ſhall forfeit 51, half to the king, and halt to him that ſha 
ſue. 33 H. 8. c. 4. h. 8, 

2. No perſon ſhall caſt or work any pewter veſſel or 
braſs, but that it be as good fine metal as the pewter and 
braſs wrought in London, and as by the ſtatutes of the ſame 
ought to be; on pain of forfeiting the fame, half to the 
king and half to the finder. But this not to extend ts 
braſs gr pewter in the poſlefion of any perſon, other than 
the worker, or ſuch as have the ſame to ſell, and being of 
the crafts or miſteries. 19 H. 7. c. 6. 

And no perſon ſhall make any hollow wares of pewter, 
to wit, ſalts and pots made of pewter called ley-metal, but 
after the aſlize of pewter and ley-metal within Lenden; 
and the makers ſhall mark them with their own mark, that 
they may avow the ſame by them wrought ; and the ſame 
not ſufficiently made and wrought, and not marked, found 
in the poſſeſſion of the maker or ſeller, ſhall be forfeited; 
and if the ſame be fold, the maker ſhall forfeit the value 
thereof, half to the king, and half to the finder or 
ſearcher, id. | 

And the maſter and wardens of the craft of pewterers, 
and where there are none ſuch, the head and governors 0i 
the city or borough, may appoint ſearchers; and the 
juſtices at Michacimas ſefyons ſhall appoint two perſons, 
having experience therein, to ſearch within the county. 
And of all ſuch unlawful pewter or braſs as they ſhall 
find, half ſhall be to the king, and half to the ſearchers. 
. 
And in default of the maſter and wardens not ſearching, 
any perſaa having ſufficient knowledge in the ſaid occupa- 

; | tion, 
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ion, by overſight of the mayor or other head officer of 
citics or boroughs may ſearch, id. 
3. [f any untrue metal or workmanſhip of tin or pewter ogering to ſale. 
de found-in any wares brought to be fold, the mayor of 
Ludin, and the maſter and wardens of the pewterers, may 
urch the ſame in the ſaid city; and in all other cities and 
towns where there are wardens, the mayors and wardens 
(all have like authority; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint 
{archers; and if ſuch new wares wrought of tin and 
deuter be found defeRive, and in the poſſeſſion of the 
{cller, the perſon putting them to ſale ſhall forfeit the 
lame, half to the king, and half to the ſearcher or finder. 
4H. 8. c. 7. .. 7. : | 
4. No perſon uſing the crafts of pewterer and brazier, Selling, where, 
fall fell or change amy pewter or braſs, at any place, but 
only in open fair or market, or in his own dwelling houſe, 
except he be defired by the buyer of ſuch ware; on pain of 
1c}, half to the king, and half to him who ſhall ſeize or 
ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. /. 6. 
5. Perſons uſing the buying and felling of pewter, or Falſe weight. 
brats, who ſhall occupy any falſe beams or weights, and 
every perſon uſing the tame, ſhall forfeit 20s, half to the 
Ling, and half to him that ſhall ſue; and al ſo the beams 
to him that ſhall ſeize them. 19 H. 7. c. 6. | 
And if the offender be not ſufficient to pay the forfeiture, 
the mayor, or other head officer, where he ſhall be found, 
ſha!l-put him in the ſtocks, and ſo keep him till the next 
market day next adjoining, and in the market place put 
tim in the pillory all the market time. id. | 
b. No perſon ſhall carry over ſea, any braſs, copper, Exporting, 
latten, bell metal, pan metal, gun metal, nor ſhroff metal, 
whether ĩt be clean or mixed (tin and lead only excepted) ; 
on pain of forfeiting double the value thereof (and 101 
for every thouſand weight, 2 & 3 Ed. 6. c. wt half to 
the king, and half to him that ſhall ſue, 33 H. 8. 
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Pheaſants. See Game. 


Phyſicians. 


ufs. and other officers in London, ſhall aſſiſt the preſident 
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Phyſicians: 


Recuſants not to I, O recuſant convict ſhall practiſe phyſick, nor uſe 
8 the trade of an apothecary, on pain of 1001, 37. 
c. 5. ½ 8. 


Apothecary ex- 2. Apothecaries within London and ſeven miles thereof, 
2 from of and alſo apothecaries in any other place who have ſerved 
; ſeven years aprenticeſhip, ſhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and all 
other pariſh, ward, and leet offices, and from being put on 
any jury or inqueſt, 6 V. c. 4. 
Surgeons ex- . Ry the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
8 from of- the conſtablefni p, watch, and all mainer of office bearing 
any armour, and alſo of all inqueſts and jurics within 
London, | 

And by the 18 G. 2. c. 15. All freemen of the fur- 
geons company in Londen, ſhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and 
other pariſh, ward, and leet offices, and from lerving on 
juries and inqueſts. /. 10. 

And Mr Hawkins, ſpeaking of the former of the'e ſta- 
tutes, ſays, it ſecms that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have been aliow- 
ed the like privilege ; that is, whether in Londen or elle- 
where. 2 Haw. 64. . 

ner. 4 4 By the 32 H. 8. c. 40. The preſident of the com- 

2 8 monalty and fellowthip ot the faculty of phyſick in London, 
and the commons and fellows of the ſame, ſhall be dit- 
charged of watch and ward there, and ihall not be choſen 
conſtable, or any other officer. /. 1. 

Yet it ſeems to have been holden, that the equity of this 
act, doth not extend to other phyſicians not mentioned in 
it; perhaps for this reaſon, becauſe phyſicians have no ſuch 
ſpecial cuſtom for their diſcharge, as ſurgeons are faid to 
have. 2 Haw. 64. 

And it ſeemeth that a practiſing phyſician, being choſen 
conſtable in purſuance of a cuſtom in reſpect of his lands 
in a town, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private; 
yet if he be choſen conſtable of a town, which hath ſuffi. 
cient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench, 2 Haw. 63. 


Searching for 5. All juſtices, mayors, ſheriffs, bailiffs, cones 
ot tne 


college 


Ebyſictans. 


college of phyſicians, and perſons by them authorized, in 


arching for faulty apothecary wares. 1 Mar. Jeff. 2. c. 9. 
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b. . 1 
6. If a phyſician gives a perſon a potion without any Phyſician killing 
intent of doing him any bodily hurt, but with intent to 2 patients i 


cure or prevent a diſeaſe, and contrary to the expectation 
of the phyſician it kills him, this is no homicide; and the 
like of a ſurgeon. And 1 hold their opinion (ſays lord 
Hal) to be erroneous, that think if he be no licenſed 
ſurgeon or phyſician, that occafioned this miſchance, that 
then it is felony; for phyſick and ſalves were before 
licenſed phyſicians and ſurgeons; and therefore if they be 
not licenſed according to the ſtatute of the 3 H. 8. c. 11. 
or 14 H. 8. c. 5. they are ſubject to the penalties in the 
fatutes; but God forbid that any miſchance of this kind 
ſhould make any perſon not licenſed guilty of murder or 
nanſlayzghter. Theſe opinions therefore may ſerve to 
caution ignorant people not to be too buly in this kind in 
tampering with phyſick, but are no ſafe rule for a judge 
gr jury to go by, 1 H. H. 429. 


Pick. pocket. See Larceny. 
Pigeons, See Game. 


K 


Pilloꝛy and tumbꝛel. 


. P. LLORY (in Latin, calliſtrigium, from the perſon's Piltcry and tum- 


neck being put between two boards) is a very an- 
dent punifhment in this kingdom, and was uſed heretofore 

7 the Saxons. 3 Inſt. 219. = 

The word pill is common to all the European languages, 
ad fignifies to ſpoil, plunder, or (as we ſay) to pillage. 
And pillory (which we have immediately from the French 
filleurie) hath heen improperly applied to denote the mode 
of puniſhment, whereas it lignifies the offence, as pilleur 
inifies the offender. Barringt. 30. 

The tumbret feemeth to have been anciently the ſame 
with the ducking fool; an engine for the puniſhment of 
folding women, b ducking them over head and ears in 
vater, and l in muddy or ſtinking water, ac- 
tording to the etymology of lord Cate, who tells us, that 

You, III. ä | the 


1, what, 


3 In. 219. 


Inflited by ſe- 
vetal ſtatutes. 


Quaren:ine en- 
joined. 


Pilloꝛy and, tumbyel, 


the word tumbrel ſignifieth a dung cart. Lamb. 61. 3 J. 
219. N tt | 

4 Every one that hath a leet or market, ought to have 
a pillory and tumbrel-to puniſh offenders ; and it ſeems 
that a leet may be forfeted for not taking care to have 4 
oy { tumbrel. 3 %. 219. 2 Haw. 75. 

3. hey that have been adjudged to the pillory or tum- 
brel, are ſo infamous, that they ſhall not be received to 
be jurors or witneſſes. 3 Int. 219. 

4. And for that the judgment to the pillory or tumbrel 
doth make the delinquent infamous, the juſtices of the 
peace ſhould be well adviſed before they give judgment of 
any perſon to the pillory or tumbrel, unleſs they have poo 
warrant for that judgment therein, Fine and impriſon- 
ment, for offences fineable by them, is a fair and ſure way, 


5. But by ſeveral ſtatutes the puniſhment of the pillory 
is ſpecially ordamed; as in the caſe of deer ſtealers, and 
many others. 1 5 y 


Plague. 


I. LL veſſels, perſons, and goods coming from any 
| place, from whence the king, with the advice of 
his privy council, ſhall judge it probable that the infection 
may be brought, ſhall be obliged to make their quarentine 
in ſuch places, for ſuch time, and in ſuch manner as ſhall 


be directed by him, or by his order made in council, and 


Orders for qua- 
xentine to be 
read in churches, 


Watchmen to be 


appointed, 


notified by proclamation, or publiſhed in the gazette. 26 

G. 2. c. 6. / 1. „ 
2. And when the king ſhall make any orders concerning 
quarentine, and notify the ſame by proclamation, or in the 
gazette, the ſame ſhall be publickly read the next op 
and the firſt ſunday in every month afterwards (during the 
time ſuch orders ſhall continue) immediately after prayers, 
in all places ſet apart for divine worſhip, within ſuch 
places as ſhall be ſpecified in ſuch proclamation or orders. 

id. ſ. 20. | TOR Bs 
1 And the juſtices of the counties adjoining, or one af 
them, ſhall forthwith, when quaremine thall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient places, within the ſeveral __ 
| | PArune> z 
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-xriſhes ; who thall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſball have the charge of ſee- 
ing the quarentine duly performed, or as ſhall be licenſed 
by ſuch perſon having charge of the quarentine, 9 An. 
6. 2. | 
And if any ſuperintendant of the quarentine, or watch- 
man, ſhall neglect his duty, he ſhall be guilty of felony 
without benefit of clergy. 26 G. 2. c. 6. / 17. | 
4. And if the plague ſhall appear on board any ſhip, Maſters of ſhips 
being to the northward of Cape Finiſterre, the maſter ſhall ©? e ede. 
immediately proceed to the harbour of | St. Helen's Pool, 
between the uninhabited iſlands of St. Helen's Tean, and 
Nerth Withell, or to ſuch other place as his majeſty by 
advice of his privy council ſhall appoint; 29 C. 2. c. 8.] 
where he ſhall make knowa his caſe to ſome officer of the 
cuſtoms; who ſhall immediately acquaint ſome cuſtom- 
houſe officer of ſome near port of England; who ſhall 
with all poſſible ſpeed ſend intelligence thereof to a ſe- 
rretary of ſtate : and the ſhip ſhall remain there till his 
najeſty's pleaſure be known; nor ſhall any of the crew 
90 on ſhore, 
But if he ſhall not be able to make the iſlands of Scilly, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty 
/ or his privy council ; and ſhall prevent any of the crew 
; from oing out of the ſhip, and avoid all intercourſe with 
other thips or perſons. And the ſaid maſter or any other 
7 perſon on board, who ſhall be diſobedient herein, ſhall be 
q guilty of felony without benefit of clergy ; and may be 
p tried where the offence ſhall be committed, or where he 
ſhall be apprehended. 26 G. 2. c. 6. ＋ 2. 
| $- And when any country or place is infected, or when Veſſels to be 
„ order ſhall be made by the king concerning quarentine, nne. 
® often as any veſſel ſhall attempt to enter into any port, 
„e principal officer of the cuſtoms there, or ſuch perſon 
w ſill be authorized to ſee quarentine performed, ſhall 
þ of, or cauſe ſome other perſon to go off, to ſuch veil; 
Who ſhall at a convenient diſtance, demand of the com- 
mander, the name of the ſhip; the name of the comman- 
of der; at er the cargo was taken on board; what 
place the” veſſel touched at in her voyage; whether ſuch 
fes, or any, and which, were infected with the plague ; 
of low long ſhe hath been in her paſſage; how many perſons 
„ on board when ſhe ſet fall; whether any, and what 
| S 2 perſons 


* e wo_ 
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uns 


perſons, rs the voyage, have been or are infcQ{; 
how many die 


in the YO ages and of what diſtcmper; 
what veſſels he, or any of his company with his privity, 
went on board, or had any of their company come on 


board his ſhip, and to what place they belonged; and ally 


the true contents of his lading, to the beſt of his know. 
ledge: And if it ſhall appear on ſuch examination, o- 


"otherwiſe, that any perſon on board is infected, or that 
ſuch fhip is obliged to perform quarentine ; the officers of 


any of his majeſty's ſhips of war, or of any forts or garri. 
fons, and all other his majefty's officers whom it may con- 
cern, and others whom they ſhall call to their affittance, 


mall, on notice thereof, oblige fuch ſhip to repair to the 


place appointed for quarentine, he it by firing of guns, «r 
other force: And if ſuch veſſel ſhalt come from any place 
infefted, or have any perſon on board infected, and the 
maſter ſhall conceal the fame, he ſhall be guilty of felony 
without benefit of clergy; and if he ſhall not make a true 


- diſcovery in any other of the particulars, he ſhall forfzi: 
* 2001, half to the king, and half to him that ſhall ſue, 
26 612. 5. /. 3. Re 


Ofcer neg» 
lecling. 


Miſft-r to deliver 
Jus credentials, 


Obedterce in- 


teres d. 


Slips boa's may 
be ſeia ed. 


Penoſty of quit- 


ting the ſlup. 


' And if any officer of the euſtoms, or other officer, ſha! 


- neglect his duty herein; he ſhall forteit his office and 100 


in like manner. 26 G. 3. c. 6. F 11. 

7. And the maſter, 22 his arrival at the place of qua- 
rentine, ſhall deliver on demand to the chief officer ap- 
pointed to ſee quarentine duly performed, ſuch bill of health 
and manifeft as he ſhall have received/from any Britiſb con. 
ſul, together with his log-book and journal ; on pain 0 
5col in like manner. 26 G. 2. c. 6. J 4. 

8. And all perfons, liable to perform-quarentine, ſhall 
be ſubject to ſuch orders as they ſhall receive from the 


officers authorized to ſee it performed ; who ſhall have 


power to inforce obedience, and in caſe of neceflity to cal! 
others to their aſſiſtance. 26 C. 2. c. 6. 9. 
9. And any officer of the cuſtoms, or others, directed 


to take care of the quarentine, may ſeize any boat belong- 
ing to ſuch veſſel, and detain the ſame till quarentine be 


performed, ꝙ An. c. 2. ä 3.625 

10. And if the commander of the ſhip; ſhall go himſelf, 
or permit any ſeaman or paſſenger to go on ſhore, or on 
board any other veſſel, during the quarentine, without li 
cence of the perſon having charge of the quarentine; the 
fhip and tackle ſhall be forfeited to the king. 9 An. c. 2. 
And if any perſon ſhall come on ſhore; or go aboard 


any other ſhip; the perſons appointed for ſeeing yore 
{34 27 . G 2%. 75 15413 34 2. 


4 * 


r K &. & 


—— xz . -— - © . . -« © W- 


a a zz © 


m—_ m x Aa MBA: DTctA> 


. 
Dees Are. . coo a=» oc. 


ſea; and 


Plague. 277 


duly performed, may compel. him to return and continue 
during the quarentine: And ſuch perſon fo leaving ſuch 
ſhip, and being thereof (after expiration of the quarentine) 
convicted by oath of one witneſs, before one juſtice near, 
ſhall forfeit not exceeding 201, to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not 
exceeding a third part, and pay the remainder {charges 
deducted) to the poor of the pariſh where the conviction 
ſhall de; and in default of payment, he may commit him 
to the houſe of correction, to be kept to hard labour not 
exceeding one month. g Ax. c. 2. 

And by the 26 C. 2. c. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going 
on ſhore, or an board any other veſſel, before the qua- 
zentine ſhall be performed, unleſs in ſuch caſes as ſhall be 
permitted by the orders concerning quarentine; or if he 
{hall not, in canvenient time after notice, cauſe the veſſel 
and lading to be conveyed to the place appointed for qua- 
rentine, he ſhall forfeit. 5001, half ta the king, and half to 
him that ſhall fue: And if any perſon ſhall ſo quit ſuch 
ſhip, all perſons by any kind of force may compel him to 
return; and he ſhall for ſuch offence be imprifoned fix 
nonths, and forfeit 2001, half to the king, and half to 
him that ſha!l ſue. /. 5. | 

11. And if any perſon ſhall go on board, and return Pex ons going 
ſrom any ſhip, during the quarentine, without ſuch li- woard. 
cence; be may be campelled by the perſous appointed as 
aforeſaid, to return and continue on board during ſuch 
quarentine ; and the mafter of ſuch. ſhip ſhall there keep 
and maintain him. 9 An. c. 2. 

124 When any part of Great Britain, Ireland, Guernſey, tn what cafe 
Jerſey, Alderney, Sark, or Man, France, Spain, Portugal, can veile's 
ot the Jow countries ſhall be infected, the king by pro- _— 
clamation, may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from failing out of port, till ſecu- 
nity be firſt given by the maſter, to the ſatisfaction of the 
principal oſtect of the cuſtoms, or chief magiſtrate of the 
port, hy bond to the King with ſureties, in the penalty of 
3001, that he ſhall not go to or touch at any place men- 
tioned in the proclamation; and that the m and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 
90 an board any other veſſel at fea; and that he ſhall not 
permit 174 to eome on board ſuch boat or veſſel at 

ail nat receive any goods out of any other veſ- 

ſel; for which bond no fee ſhall be taken. And if ſuch 
boat or - veſſe] ſhall ſail before ſuch ſecurity given, the 
lame, together with the tackle and furniture, ſhall be for- 
8 3 feited 


278 


ving of perſons obliged to perform quarentine, or for airing 


wa 


days before the ſeſſions, give to the occupier a notice in wri- 
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feited to the king; and the maſter and every mariner there. 
in, being thereof convicted, on his appearance or de- 
fault, on oath of one witneſs, by one juſtice where the 
offender ſhall be found, ſhall forteit =; half to the in- 
former, and half to the poor of the pariſh where the of. 
fender ſhall be found, by diſtreſs; and for want of ſufficient 
diſtreſs to be committed to priſon for three months. 26 
G. 2. c. 6. . 19. | 

13. Whenever the king, with the advice and conſent of 
parliament, ſhall direct lazarets to be provided, for recei- 


of goods, it ſhall be lawful to erect the fame, either in any 

fie grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as ſhall 
be agreed on between the perſons intereſted, and any two 
perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 


ting, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 


dict of the ſaid jury, and the judgment of the juſtices | 
thereupon ſhall be concluſive, and finally bind all parties; 
and thereupon the king ſhall hold ſuch Aer for ſuch 


term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be ſo aſſeſſed. 26 G. 2. 
c. 6. /. 6. And by the 12 G. 3. c. 57. the lords of the 
treaſury may contract for an abſolute purchaſe of ſuch 
lands, meſſuages, and tenements, to be veſted. in the 
crown unalienably : And if. the parties cannot agree, the 
price ſhall be ſettled at the ſeſſions as aforeſaid, on giving 
like.notice to the owner. | 

And the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and all goods comprized in ſuch orders, to te- 
pair or be conveyed to ſome of the ſaid lazarets, or to 
tuch other places as ſhall be provided according to ſuch 
orders. 26 C. 2. c. 6. J 7. 1 
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And if any perſon ſhall refuſe or neglect to repair, 

within convenient time after notice, to the lazaret or 

other place appointed, or ſhall eſcape or attempt to eſcape 

from thence, before quarentine performed ; the watch- 

men, and other perſons appointed to Tee quarentine per- 

formed, by force may compel him to repair or return thi- 

ther : and every perſon ſo refuſing or negleRing to re- 

pair thither, and alſo every perſon actually eſcaping, ſhall 

be guilty of felony without benefit of clergy. id. /. 8. 

14. And if any * not infected, nor liable to per- Perſons entring 
form quarentine, | enter any lazaret, or her ſuch — 
place, and ſhall return or attempt to return, unleſs as per- rencine per- 
mitted by ſuch orders; the watchmen, or other perſons formed. 
appointed, by force may compel him to return and per- 
form quarentine: and if he ſhall actually eſcape before he 
hath performed the ſame, he ſhall be guilty of felony with- 
out benefit of clergy. id. /. 10. 

15. And the mayor, head officers, and juſtices of the fernt _ 
peace of every city, borough, town corporate, and places indes. 
privileged, or any two of them, may aſleſs every inhadi- | 
tant,” and all houſes of habitation, lands, tenements, and 
hereditaments, for the reaſonable relief of perſons infeted 
with the plague, or inhabiting in infected houſes, and lev) 
the fame by warrant; and if the party to whom the ward 
rant'is directed ſhall not find any goods to levy the ſame, 
then upon return thereof, they ſhall by warrant cauſe the 
petſon to be arreſted, and committed to gaol till he ſhall 
pay, 1 F. e. 1. /. 2, 3. pooch ; 

And if the inhabitants of ſuch place ſhall find themſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the faid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly 
ſams'as they ſhall think reaſonable, to be levied by their 
warrant by fale of goods, and in default thereof, by im- 
ptiſonment as aforeſaid. id. ſ. 4. 

And if the infection ſhall be in a town where there 
are no juſtices, or in a village or hamlet; then two ju- 
fices of the county may affeſs the inhabitants of the 
county, within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think fit, for the reaſonable 
relief of perſons infected; to be levied by their warrant by 
ſale of goods, and in default thereof by impriſonment as 


aoreſaid. /. 5. | 
hs S 4 All 


Searchers for 
places infected. 


Secreting gcocs 
under quaren-. 
tine. 
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All which ſaid taxes ſhall be certified at the next guaie; 
ſeſſions, for ſuch town or county reſpectively; and there 
they may order the ſame to continue, or be, enlarged or 
extended to any other part of the county, or otherwise 
determined. /. 6. | 

Officer making default in levying the ſame, ſhall forfeit 
10s, to be employed to the charitable uſes aforeſaid. Jb. 
But it is not ſaid how this penalty ſhall be levied, 
156. And the juitices, mayors, and other head officers, 
may appoint within their limits ſearchers, watchmen, ex. 
aminers, keepers, and buriers for the places infected; and 
give them directions, and ſwear them for the performance 
thereof, 1 FJ. c. 31. / 9. 

17. If any perſon ſhall conceal from the officers of qua. 
rentine, or convey any letters or goods from any ſhip under 
quarentine, or from any lazaret; he ſhall be guilty of fe. 
lony without benefit of clergy. 26 (x, 2. c. 6. / 18. 


Damaging goods, 18. If any officer or other perſon fhall imbezil ot da- 


Diſcharge after 
quarentine per- 
tot med. 


moge any goods peſorming quarentine, he ſhall pay tie- 
the n with full coſts. 26 C. 2, C. 6. /. = 

19. After quarentine performed, and on proof thereof 
by the oaths of the maſter and two other perſons of the 
ſhip, or by the oaths of two credible witneſies before the 
cuſtomer, comptroller, or collector of that or the next 


port, or their deputies, or a juſtice near, and that the u 


ſel and every ſuch perſon are tree ſrom infection; and after 
producing a certificate thereof ſigned by the chief office; 
who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the (aid juſtice, ſhall give a certih- 
cate thereof (gratis), and thereupon the veſſel and every 
ſuch perſon ſhall be liable to no farther reſtraint, 20 C. 2. 
C6: TH I. © 5 hey 1 

ad all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thercot 
given by the chief officer appointed to ſuperintend the qua- 
rentine and airing of Tuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
troller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on celtificate and return 
of ſuch proot by ſuch cullombocts officer to the commil- 
ſtoners of the cuſtoms, they or two of them by their order 
1. all diſcharge the ſame. /. 15, | | 

And if any perſon ſhall take any fee for ſuch oath, older 
or certificate; he ſhall forfeit 1co1, half to the king, an 
half to him that ſhall ſus. / 16, | 


And 


v2.2 - 


RT cow 


And if any ſuperintendan t of the quarentine, or watzh- 
Weg A ſuch caſe give a falſe certificate; he ſhall be 
rvilty of felony without benefit of clergy. , 17. 


Note; the abovementioned act of the 9 Au. was re- 
pealed by the 7 C. ff. 1. c. 3. but was revived by the 
$6. c. 8. which s, that neither the ſaid ſtatute of the 
7 G. nor any thing therein contained, ſhall continue in 
force longer than Mar. 25, 1723. : 


Plague. 


ah 2 * 


— —_ 
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Players, 


I, EW RY perſon who ſhall for hire, gain, or re- 

ward, act, or cauſe to be acted, any play or other 
entertainment of the ſtage, or any part therein, if he ſhall 
have no legal ſettlement where he acts, without authority 
from the king or the lord chamberlain, ſhall be deemed 
2 rogue and vagabond within the 12 Ju. (which act is re- 
pealed; but the ſame is re- enacted by the 17 G. 2. c. 5.) 
10 C. 2. c. 28. /. 1. yh 

Or otherwiſe he ſhall forfeit 50 l; in which caſe he ſhall 
not alſo ſuffer as a vagrant. / a. 

2. And if any play, or part thereof, be acted in any 
place where wine, ale, beer or other liquors ſhall be fold, 
the ſame ſhall be deemed to be ated for gain, hire, and 
ravard, J. 7. | 75 

3. And no perſon ſhall for hire, gain, or reward, act 
or cauſe to be acted any new play, or any part therein, or 
ay new part added to an old play, or any new prologue 
or epilogue, unleſs a true copy thereof be ſent to the lord 
chamberlain, 14 days before the acting, together with an 
«count when and where it is intended to be ated, ſigned 
by one of the managers. 1 3. 

And the lord chamberlain prohibit the ſame as he 
thinks fit; and if any perſon ſhall act without fuck copy 
deing ſent, or againſt ſuch prohibition, he ſhall forfeit 
mY and the licence of the playhouſe ſhall be void, 
4. 

4. And no perfon ſhall be authorized to act, except 
vithin the liderties of the city of Meſminſter, and where 
de king ſhall refide. , 5. ä 

| 5. All 
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| or wife ſhall be continually remaining beyond tha | 


Plapets 


. All the ſaid pecuniary penalties may be recovered in 


the courts at We/tminfter z or before two juſtices, by the 
oath of one witneſs, or conſeſſion, to be levied by diſtre,, 
and for want of ſufficient diſtreſs, the offender to be com. 
mitted to the houſe of correction, not exceeding fix months, 
to be kept to hard labour; or to the common gaol, not 
exceeding ſix months, without bail or mainprize : Perſons 
aggriev —4 order of the juſtices may appeal to the next 
ſeſſions: The ſaid penalties to be diſtributed, half to the 
informer, and half to the poor. /. 6. 


But by ſpecial acts of parliament playhouſes are permit. 
ted to be erectod in particular places. 


Plate. See Extile. 
Poiſon. See Homicide. 


* „ — — — 4 — * 9 1 — 


polygamy. 


IGAMY is, where a man has two wives fucceſ- 
ſively, polygamy where he has ſeveral wives at the 
ſame time. 3 Int. 88. Stam. 134. 

By the ſtatute of the 1 J. c. 11. If any perſon within his 
majeſty's dominions of England and Wales, being married, 
ſhall marry any perſon, the former huſband or wife being alive; 
ſuch offence ſhall be felony (but within clergy ). 
If the firſt marriage was beyond ſea, and the latter id 
England, the party may be indicted here, becauſe the hit. 
ter marriage makes the offence; but if the firſt marriage 
was in Exgland, and the latter beyond fea, it ſeemeth 
that the offender cannot be indicted here, | becauſe” the 
offence was not within the kingdom.  Kely. 79, 80. . 
But ehis att ſhall not extend to any perſon, w 7 57 

eas, oyt 


e 0 years together, id. SE 
may Ly altho' the party in England hath notice, that 
ſuch huſband or wife is living. 1 H. H. 693. 
Mor to any perſon whoſe 22 or wife ſhall abſent him or 
herſelf, the one from the other, by the fpace of ſeven years to. 
gether, in any part of his majeſ/ly's dominions, the one 4 them 
not knowing the other to be living within that time. id. Ne 

3 


kh. 


ws © 2 ©Q@ ww oo © Mm 


Polygamy. 


vr t n who ſhall be, at the time e marriage 
ep ep in the eccleſiaſtical court. 74. 3 582 
© And this divorce is to be underſtood not only d vinculo 
natrimonii, as for precontract, conſanguinity, or affinity, 
which diſſolveth the marriage, and therefore needeth not 
this proviſo ; but alſo, and chiefly à menſa & thoro, as for 
adulrery, which diſſolveth not the marriage, yet in reſpect 
of the generality of the words, a perſon divorced only à 
menſa & thoro is privileged from being a felon in marrying 
gain, although the ſecond marriage is void. 3 inſt. 89. 
1H. H. 694. 

Nor to any perſon whoſe former marriage bath been, by ſen- 
tence in the eccleſraſtical court declared to be void, and of none 

72. id. | 
7. to any perſon, by reaſon of any former marriage made 
within age of conſent, id. That is, either the woman being 
under 12, or the man under »4. 3 I. 89. | 

On a proſecution upon this ſtatute, the firſt and true 
wife is not to be allowed as a witneſs againſt the huſband ; 
but it-ſeems clear, that the ſecond wife may be admitted 
to prove the ſecond marriage, for ſhe is not his wife ſo 
much as de facto. 1 H. H. 693. 


Pond. See Game. 


Poo2. 


0 CERN ING the binding and ordering of pariſh 


4. and other apprentices, ſee title Appzentices. - -- 
„Concerning the filiation and maintenance of 
ildren, ſee title Baſfards. Carina oi 208 

Concerning the ordering of ſervants, and other work- 
men and labourers, ſee title @ervants. | - 

For theſe do fall in with this title, no further than as 
they happen to became poor : Upon which account, their 
ſettlements are here treated of; but nothing otherwiſe in 
particular concerning them. Ny: 


Aſter baying premiſed one general clauſe in the ſtatute 
of the 17 G. 2. e. 38. { 4. which ſeems to affect the whole 
law relating to this title, to wit, That if any perſon Hall be 
*sr1eved by any thing dene or omitted by the churchwardens and 
I over ſeer's, 


- — — — 
8 1 7 — — * 
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- everſeeys, dy by any of his majeſty's juffices of the peace, he m 
arbor; 4A to . or — hs 2 
Feat 10 the next general or quarter ſeſſens, where the ſame il 
he heard, and finally determined ; but if reaſonable nitice l. 
not given, then they ſhall adjourm the appeal to the next quarts 
Mons; and the court may award reaſonable coſts to either pary, 
| as they may do by the 8 & W. in caſe of appeali concerning 
| | ſettlements ; (This being premiſed) J ſhall treat of this ex. 

| tenſive title in the following order: That is to ſay, 


I. Concerning the appointment of overſeers, with 
their duty thereupon, 

II, Of ſettlements. 

III. Of removals © | 

IV. Of the poor rate, and other helps towards 

their relief, „ Sea 

V. Of the relief and ordering of the poor. 

VI. Of the overſeers account. 

VII. Penalty of overſeers for the neglect of thei 
duty. Ny 

VIII. Indemnity of overſeers in the performance 
of their duty. | 


I. ' Appointment of overſeers, with their duty 


Appointment of 1. Anciently, the maintenance of the poor was chief- 
overſerss — ly an eccleſiaſtical concern, A fourth 1 the tithes 
aue town in every pariſh was ſet apart for that purpoſe. The 
miniſter, under the biſhop, had the principal direc- 

tion in the diſpoſal thereof, affifted by the churchwardens 

and other principal inhabitants. Hence naturally became 

- eſtabliſhed the parochial ſettlement. Afterwards, when 

the tithes of many of the pariſhes became appropriated to 

the monaſteries, thoſe ſocieties had ſome ſhare likewiſe (by 

reaſon of the ſaid tithes, and other donations for that pul- 

. poſe) in the relief of the poor, And the reſt was made 

up by voluntary contributions.——By the ſtatute of the 

27 H. 8. c. 25. The churehwardens, or two other of every 

pariſh, were to make callactions for the poor, on ſundays, 

— By the 5 & 6 Eg. b. c. 2. The be? and churchwar- 


dA were annually to appoint te able perſons or more to be 
I gatherers 


made} may appoint another in his flead. ſ. 3. 
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atherers end colle&ors of alms for the poor, By the 
5El, c. 3. The pariſhioners were to chuſe the ſaid col- 
Hers and gatherers for the poor. By the 14 El. c. $ 
The juftices were to appoint collectors for the poor within 
parifh z and were alſo to appoint the overſecr of the 

r, whoſe office was nearly the ſame as it is at preſent, 
except only for calleQing the money, which was done by 
the aforeſaid getherers or colleftars.—— By the 18 E. c. 3. 
The juſtices were te appoint collectors and 8 of 
the now res if 39 El. c. 35 * aa of 
iſh, our antia ſbolders there, being 

— 2 or for _ ſubſidy men, four other ſub- 


* fantial bouſbolders, to be nominated yearly in Eafter week 


by two juſtices (1 Q.) were to be called overſeers of the 
tim of the ſame pariſh.— And ſo it continues with ſome 
{n;4l! variation, by the ſtatute of the 43 El. c. 2. as fol- 
loweth : * 

The churchwardens of every parifh, and four, three, or tus 
fubftantial honſholders there, as ſhall be thaught meet, having 
270 to the greatneſs of the pariſh, to be nominated yearly in 

after week, or within one month after Falter, ander the hand 
and foal of two or more juſtices of the peace in the ſame county, 
whereof one to be of the quorum, dwelling in or near the pariſb 
, diviſion, ſhall be called averſeers of the poor of the ſame pa- 
MP." 43 El. c. 2. ſ. 1. 

And by the 13 & 14 C. 2. c. 12. TWhereas the inhabitants 
if Lancaſhire, Cheſhire, Derbyſhire, Yorkſhire, Nor- 
thumberland, be b:;/hoprick of Durham, Cumberland, and 
Weſtmorland, and many other counties in England and 
Wales, by reafon of the lar geneſi of the pariſhes, cannot reap 
the benefit of the faid af? of the 43 El. it is enatted, that all 


and every the poor, needy, impotent, and lame” perfons, with-.. . 


in townſhip or village within the al counties afore- 
ſaid, Plat be en; provided ks ſet on — 
within the ſeveral and reſpectie townſhip and village, where- 
in he hall inhabit, or wherein be was laff lawfully ſettled ; 
end therg ſhall be yerrly choſen and appointed two or more 
rerfeers, within every of the ſaid townſhips or villages reſpec- 


ah . 21. 
And by the 17G. 2. c. 38. bt tatunſhip or place 
where 151 are 1 * bers 2. Ter. 
in all "Tit: as thurchwargens and over ſters may & in other 
Places, by virtue of this or any former act. f. 15. 

And if any overſeer Patt di 
before the expiration of his office, two juſtices (on oath thore 


And 


or remove, of become inſaluent, 


286 


And / in any place there ſhall be no ſuch nomination of mig. 
feers as 455 ore appointed, every Pk diviſion 28 
fait 5 I to the poor of ſuch place, to be levied by the churchwar. 
dens and overſeers, or one of them, by diſtreſi, by warrant 
from the ſeſſions. 43 El. c. 2. ſ. 10, prog 

De churchwardens] Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 Hl. 
And hereby they need no formal appointment to the of. 
fice of overſeer, but the ſtatute declares them to be ſuch, 


and requires others to be added to them by the nomination 
of the juſtices, 


- » Of every pariſh] In the caſe of the King againſt Seven and 
42 4 8 & 30G. 2. two juſtices © fo, war Seven and 
Arnold, ſubſtantial houſholders in the precin# of the Tower 
within, otherwiſe called the pariſh of St. Peter ad vincula, to 
be overſeers of the poor of the faid precin&?, It was object- 
ed, that this appointment is not warranted by the ſtatute, 
which requires that the churchwardens of eve 
and four, three, or two ſubſtantial ' houſholders there, 
ſhall be appointed overſeers of the poor of the ſame pariß. 
Mr. Juſtice Dentſon delivered the reſolution of the court 
_ Ch. J. being dead, but concurring with the other 
juſtices before his death): This is not a good appoint- 
ment under the 43 El. c. 2. which requires them to be 
appointed within a pariſh; neither is it good within the 
ſtatute of 13 & 14 C. 2. c. 12. which ſays, that there 
ſhall be yearly appointed two or more overſeers within 
every townſhip and village reſpectively. Precinc is a word 
of ambiguous ſignification; it is not a boundary of 
any pariſh or vill; it may be more than a pariſh, or may be 
leſs. If it was a pariſh or vill by reputation, it might have 
been good. (Cro. Car. 92, 394) ; but the court cannot in- 
tend this precin& to be a vill, and the words of the ſtatute 
ought to be purſued. Neither will the words otherwiſe 
called the pariſh of St. Peter ad vincula, aid the want of this 
in the appointment: for in all conſtructions of alias di“, 
the words that go before the alias dic? muſt be preſumed 
to be true; as in an indictment, the addition of the party 
not coming till after the alias die? will vitiate the indict- 
ment, for what precedes the alias dic) is the true and proper 
appellation. If in this caſe the alias dict! had come after 
the pariſh of St. Peter, it would have done, And the ap- 
pointment was quaſhed.. N EP * 
op iS ©. Pariſh} 
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i] E. 8 G. King and the inhabitants of Rufford. A 
2 was directed to the juſtices of the peace of the 
county of Nottingham, reciting that within the vill of Ra- 
frd, in the foreſt of Sherwood, there are divers ſubſtan- 
tial freeholders, able to contribute to the maintenance of 
the poor, and that there are no churchwardens or over- 
ſeers to make a rate, and that there are poor unprovided 
fot ; therefore it commands them to appoint overſeers. 
They return that the vill of Rufford is part of no pariſh, 
but time out of mind has been extraparochial, without 
church, chapel, or parochial rites, and that there nevet 
have been any overſeers of the poor ; and for that cauſe 
they cannot appoint. And there having been only an ex- 
trudicial opinion of the court, in the caſe of Dolting and 
Stteland, H. 11 Ann. that overſeers of the poor might 
be appointed in an extraparochial place; the court direc- 
ted an argument, that the point might be ſolemnly de- 
termined. And after argument and confideration of all 
the ſtatutes relating to the poor, the court were of opi- 
ton, that the powers given by the 43 El. to. be executed 
iu pariſhes, were by the 13 & 14 C. 2. extended to all 
won s and villages, whether parochial or extraparo- 
chial : that ene moſt of the foreſts in England are 
extraparochial, yet notwithſtanding they ought to main- 
tain their own poor; and conſequently overſeers might 


be Laue ; for which purpoſe in this caſe a peremptory 


nandamus was awarded. Str. 512. 

For the ſtatute directed overſeers. to be appointed 
within the ſeveral townſhips and villages within the 
ſeveral counties (without ſaying, within the ſeveral pariſhes 
inthe ſaid counties); ſo that if it is a townſhip or village, 
and ſuch townſhip or village is within the county, it ſeem- 
ech not to be material whether it is within any pariſb or 


not. > 
But à townſhip or village it muſt be. As in the caſe 
of Denbam and Dalbum, E. 8 G. 2. The queſtion was, 
whether Southwold park, being an extraparochial place, 
conkſting of two houſes, and about 300 acres of land, 
was ſuch a place as was liable to maintain its own poor. 
By the court, It is now a ſettled point, that the juſtices 
may appoint overſeers in extraparochial places, but ſuch 
place muſt come under the notion of a town or village. 
It is difticalt to define exactly what is a townſhip or vil- 
lage; this muſt be left to the judgment of the court, 
upon the circumftances of the caſe ſtated. The notion 
of a village according to the ancient law, is a tithing 
conſiſting 
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conſiſtiag of ten families, and the conſtable properly 
it 


the head of the tithing. By the 43 Elia. there m 
eyery place be at leaſt two overſeers; and where there are 
only two houſes, the whole pariſh in ſuch caſe muſt be 
perpetual overſeers, and there is no perſon over whom 
they can have juriſdiction, nor any to chuſe them but 
ſelves, * And it was adjudged, that two houſes are 


not within the rule, ſo as to come within the notion of 


a townſhip or village. And the like was ſaid to have 
been adjudged in the cafe of Belvoir, M. 2G, 2. where 
there were two houſes, the duke of Rutland's and an al- 
houſe. Str. 1004. Burraw's Settlement Caſes. 35. 

So in the caſe of Stake Prior and Grafton, E. 10G. 2. 
The manor. of Grafton, an extraparochial place, once 


_ conliſting of a capital meſſuage and three keeper | 


in the park, now diſparked and Auer of five dwel - 
ling houſes and farms, occupied by five ſeveral tenants, 
but never haying had any overſeers ef the poor or other 
officer, till the overſeer now appointed for the purpoſe of 
the preſent removal, was adjudged by the juſtices to be 
a townſhip or village within the ſtatute, unto which 2 
removal might be made. It was moved to quaſh the or- 
ders of the juſtices, and a rule was made to ſhew cauſe ; 
and afterwards the rule was made abfolute, without de- 
fence, Burrow's . 101. 

In the caſe of X. the inhabitants of Welbeck, M. 
14 G. 2. A mandamus was granted, ſuggeſting that there 
are ſeveral houſholders i farmers inhabiting and reſi- 
ding within the village of Jelber&, able to provide for 
the poor; and therefore commands the juſtices to ap- 
point overſeers of the poor, - To this it is returned, that 
Helbect is extraparochial, and is not, nor ever was reputed 
to be a village or townſhip, and therefore they cannot 
appoint any perſons to be overſeers. And upon argument 
this was keld to be a return, For though it doth 


not anſwer the ſuppoſal of the writ, as to thete be- 


ing ſeveral fubſtantial houſholders and - farmers ; 205 it 
anſwers the point in the 13 & 14 C. 2. c. 12. by faying 
it is no townſhip or village, or reputed as ſuch ; and it 
is to ſuch places only that we can ſend a writ. Str. 1143. 
T. 36, 3. X. v. Showkr and Atter. Two juſtices appoint | 
Thomas Showter and Jom Atter overſeers of the poor of the 


_ townſhip or village of Haugb. The fefſions, upon appeal, 


confirm the appointment, and ſtate ſpecially, that it appears 
to them, that the faid place called Haugb conlifts of a 
capital meſſuage, in which Thomas Showtler in the faid af. 
5-56 6 5 | pointment 
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rointement named, with all bis family, dwells ; -arid/of 


wo ſmall ancient cottages; and of one other ſmall cot 
tne lately built; (all which cottages are let, along with 
dhe ſuid capital meſſuage and the farm thereunto belong 
ind to the faid Thomas Showler ;) and of another tene- 
ment, part of the ſaid capital meſſuage; and all of them 
inhabited by families; and that one of the cottages is 
inhabited by the ſaid Jahn Atter, who is a day labourer, 
and" his family; and another of the faid cottages is in- 
habited by another day labourer, and his family; and 


the other of 'the ſaid cottages is inhabited by a ſhepherd 


and his family; and the tenement, part of the ſaid capi- 
ul meſſuage, is inhabited by a poor widow and her hye 
children: All © which” occupiers of the ſaid cottages, and 
of the ſaĩd tenement part of the ſaid capital meſſuage, are 
under tenants to the faid Thomas Shawler, 


ſbew, that this-place js neither a townſhip nor a village, 
And the court were clearly and unanimouſly of 


opinion, that both "theſe orders ought to be diſcharged. 


Lord Mansfield obſerved, that by this method a place 


might be made into a village, which in fact was not ſo; 


and the inhabitants of it might by this contrivance wich- 


deny themſelves from contributing towards the ſupport 


of the poor of their pariſh, Burr. Mansf. 1391, © * 


Far, three, or 9 In the caſe of X. and Harman, AM, | 


13G. 2. An appointment of five overſeers was thought 
u excged the direction of the ſtatute; but inaſmuch. as 
we 13 & 14 C. 2. impowers the juſtices. to appoint, two 
oc more... (indefinitely) in townſhips or villages, and it 
ah þ en the cuſtom in large pariſhes to appoint. more 
aan 
U. F. 2. 148. | 

But in the caſe of the King againſt Loaxdale and others, 
Hl C. A. on a rule to ſhew cauſe why an appointment 
«Fo overſcers for the pariſh of St. Chad in Shrewſbury 
ſhoyld not be quaſhed, jt being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Elia. — 
By larg Mansfield chief juſtice : Upon reading the caſe 
of the King and Harman, I find it was preſſed in that 
caſe, that the uſage had been for more than four oyerſcers 
to be appointed; and Sir John Strange was inſtructed 
to argue it upon that head, on this maxim, that communzs 
rer facit jus. In the printed caſe of the King and Har- 
2 7 Lid. the court. refuſed to quaſh the order. 

OL. III. 


But 


It was 
moved to quaſh theſe orders, for that the facts ſtated 


dur, the court would not quaſh the appoinment. 


289 


290 Podz. (Overſeers.) 


| But this is a miſtake. | Being defirous/to-know the vis 
| in a variety of pariſhes, we deſired the agents to inquiz 
| what had been the ufage in the large pariſhes in Landi 
| and Weiminſter, and more particularly with reſpect to the 
| different pariſhes in Shrewſbury. The reſult is, in Shyeuſ. 
-bury it appears there are four pariſhes, in which the num 

ber of overſeers has never exceeded four; but the pariſh 

of St. Chad, in which the prefent diſptute ariſes, has five 

for one year only: In the pariſh of St. Andrew's, Helbyn, 

there are eight overſeers ; but then there are three du 

ſions there, and overſeers for each; and orders of re. 

moval are made from one diviſion to another: In $t, 

- Giles's, eight overſeers; but in 1756, only four were ap. 

pointed by the juſtices, and four more ſerve voluntarily 

-aſhſtants: In other pariſhes, no more than four. Ibs 

account that has been given us is very ſatisfactory, for i: 

lays the uſage out of the cafe, and proves it to have been 

the contrary way. This brings me to confider what are 

the authorities and judicial precedents in this cafe. - And 

this ſeems to be quite a new and original caſe, on which 

there has never been any judicial opinion given; There 

never was any doubt tilt the cafe of the King and Liar 

and there the court gave no determination en the validity 

. of the appointment, as appears by the rule “ and the court 

„will further conſider of the order,” Ihe calc of the 

King and Brſiand, I. 18 G. 2. was very different from 

this ; there it was impoſſible to have more than ent over- 
ſcer. But there was no judicial opinion in that eaſe, fo 

that neither of theſe two caſes hath any determination ex- 


original one, it muſt be determined on the true cbuſtruc- 
tion of the flatute of the 43 Elia. which may be called, 
The great conſtitution of the ſyſtem of law concerning 

the poor, To incline the court to conſtrue this act with 
"a latitude, two other clauſes have been mentioned; that 
"have been held merely directory : One is, with reſpect to 
the time of appointing ; now the preciſe time is not ol 
the eſſence of the thing, where third perſons, and inno- 
cent ones, are affected. As in the caſe of the ton of 
**Launceſien, 1 Rollis Abr. 513. An appointment after the 
lime was held to be geod, rather than defeat the intent 
"of the charter, and leave the corporation deſtitute of a 
* magiſtrate by another conſtruction. So in the caſe of the 
[ug againſt Sparrow and others (Str. 1123.) where the 
cverſecis were appointed more than a month after E 
und to have ſaid in chat caſe,” that there could not — 


tending to the preſent caſe. Ihis cale therefore being ai | 
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deen an appointment after the time, would be to ſay, 
that here is no remedy for the neglect of the juſtices to 
int within the time, The other clauſe is, to be no- 


foite expreſſion, If a juſtice lives 20 miles off, if there 
iS nearer, he muſt be ſaid to be near. It is a word 
df relation, I do not fee how this clauſe could be con- 
trued, otherwiſe. And tho* ſome part of the act ſhould 
de conſtrued to be directory, yet it cannot from thence 
de inferred that the whole is ſo. It is a rule of conſtruc- 


like, have a ſpecial authority by ſtatute, they have no 
power but under that ſtatute z and if the thing is done 
otherwiſe, and not agreeable to the ſpecial authority, it 
is void. There is no room for the diſtinction, that there 
muſt de negative words to circumſcribe the power, It 
was ſaid at the bar, that if a man has a power originally, 
and an act of parliament gives him ſomething leſs than he 
had before ; there, without negative words, the act will 
not take away that which he had before. But it can ne- 
rer be neceſſary for the act to ſay a man ſhall not do what 
he could not do before. The meaning of the legiſlature 
as not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than two. There is another rule of conſtruc- 
tion; Where there are at different times difterent ſtatutes 
made concerning the ſame matter, tho* ſome of them 
ſhould be expired, and not referred to by the ſubſequent 
ſtatutes z yet being in pari materia they ſhall all be taken 
together and conſidered as one ſyſtem of that branch of 
politive law, and giving light to one another, This has 
deen ſo determined of the diſabling ſtatutes concerning 
; leaſes. by eccleſiaſtical perſons, fo the ſtatutes relating to 
| dankrupts, ſome of which are temporary, are in pari ma- 
| ria, and ſhall be taken together. Thus all the ſtatutes 
lnce the reformation concerning the poor, I conſider as 
| 2 new body of poſitive law, and they muſt be taken to- 
| getber, By the 39 Eiz. c. 3. four overſeers were to be 
| appointed, and there was no latitude at all. If the queſ- 
| Lon, bad ſtood upon that ſtatute, the juſtice could not 
point a greater number. There is a late inſtance: By 
| the Brizi/h muſeum act, 26 G. 2. c. 22. the truſtees, or 
the major part of them, were to do certain acts. It was 
ſound impoſſible to get the major part of them together, 
and they were forced to apply fer a new act, 27 C. 2. 
© 16,-21ving power to the major part of the truſtees then 

11 pteſent, 


minated by the juſtices in or near. This is a looſe inde- 


tion, that where perſons as juſtices, commiſſioners, or the 
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preſent, not leſs than ſeven, to do thoſe acts. It is plain 
to me, that in making the 43 Elia. the Rn had the 
39 Eliz. under their contemplation. ey refer to it; 
and the 43 filiz. was not to commence till the Lash 
following. The 39 Eliz. expired wich the ſeſſion in D:- 
cember : They therefore continued the 39 KUZ. till the H. 
terfollowing. This clearly accounts for the expreſſion four, 
three, or two; rather than two, three, or four; (for chere 
is a great difference betiween theſe two expreſſions ;) and 
points out to a demonſtration what the legiſlature meant, 
Pariſhes were not fo populous then; and four were thought 
too many; and therefore the 43 Eliz. gives a latitude to 
appoint fewer, and directs the juſtices to be governed by 
the greatneſs or ſmallneſs of the pariſh. It has been con- 
tended, that the 13& 14 C. 2. is a legiſlative expolitien 
of the 43 Eliz. I do not lee that that ſtatute will vary the 
queſtion one way or the other. That ſtatute is to make 
each townſhip in the nature of a ſeparate pariſh; and ſays, 
that two or more overſeers ſhall. be choſen in each town- 
ſhip. I liſtened for a caſe to ſhew that in theſe townſhips 
they could appoint five. Upon enquiry, , it docs not ay- 
pear that more than two have been appointed. Ihe . 
tute of C. 2. reſers you, as to the appointment, to the 
ſtatute of the 43 Eliz. by expreſs words, and this rci:- 
rence is the ſame as repeating the ſtatute, It was cb. 
ſerved that there has been a great latitude in the conſtruc- 
tion of C. 2. that is, that it hath been extended to coun- 
ties not therein named, But it would have been abſurd 
to ſay, that that ſtatute reciting an inconvenience is 

ales, ſhould extend to ſome other place only. Ihe 
ſtatute made in the year 1740, for the pariſh of St. Aa- 
tin's in the Fields has great weight with me, + us 
proceeded from a conviction in thoſe that applied for the 
act, that they could not appoint more than four, It ſhews 
that the parliament thought it was a real doubt, and that 
they thought it neceſſary that there ſhould be a boundary; 
for they have not left it at large, but confined the pain 
not to exceed nine overſcers, There are two acts which 
paſſed after the caſe of the King and Harman and the ac! 
for St. Martin's pariſh, in the 17 G. 2. ta remedy fome 
inconyeniencies relating to the oyerſeers, with regard to 
rates and other matters; and yet they make no alterauan 
in the number of overſcers. In the pariſh of St. Clement 5 
Danes, they have reſtrained themſelves to four ever ſince. 


And the preciſe number is not immaterial, as was faid a 
” t 10 


Pod. (Overſeers.) 


che bar, eithzr to the parties themſelves, for it is a bur- 
henfome office, and the more there are at the fame time, 
the quicker will the rotation be ; or to the pariſhes for 
whom they are truſtees, for a truſt is not the better diſ- 
charged by a greater number than by a few, There may 
de mote expence in a larger number. They may be obliged 
» divide themſelves into ſeparate quorums ; which is no 
material conſideration to the perſons with whom they 
xe to at. If five may be allowed, there will be no 
boundary, and then there will be great inconveniencies. 
Upon the whole, the words are preciſe ; and the uſage, 
which alone occaſioned my doubt, turns out the other 
way. This appointment is not warranted by the 43 Eliz. 
Mr. juſtice Deniſon was of the ſame opinion. He 
Gd if this had been a matter of doubt, it is ſtrange that 
tfhould never have come before the court before the caſe 
of the King and Harman, in the 13 7. 2. In that caſe 
they did not quaſh the appointment, for the ſake of the 
ot of that particular pariſh. This is an original crea- 
ton of the juriſdiction for the maintenance of the poor. 
The number of overſeers is the cll>ntial part of the con- 
fitution. Where a juriſdiction is created by ſtatute, you 
cannot vary from it, This office is partly miniſterial and 
partly judieial. The ſtatute of 13 C14 C. 2. is tied up 
zreording to the rules of the 43 £/:z. and one of the rules 
tte reſtraint, As it has reſted fo long, I am of opi- 
won an appointment of five overſecrs cannot be warrant- 
et. By Mr. juſtice Fofter - I never had a doubt. Ihe 
court has gone hitherto upon the prudential reaſon of not 
orerturning the rates of ſo many pariſh*s, In queen Ei- 
daleth's time there were no large and populous pariſhes in 


gteat towns and cities. There were indeed pariſhes of 


ſutge extent in the country; but they are provided for by 
the 13 14 C. 2. If any inconveniencies ariſe from 
ring too few' officers in particular pariſhes, you muſt 
apply to parliament. It would produce confuſion to 
dare more officers, The 43 Eliz. is the firſt ſtatute now 
in force, but not the firſt which provided for the poor. It 
does little more than make the 39 Elix. perpetual. And 
there-were ſeveral ſtatutes before that, -By Mr. juſtice 
Hint: The circumſtance that made me doubt was, the 
notion of an uſage to have more than four overſeers in 
large pariſhes.” The words of the act are ſo ſtrong, that 
nad the uſage been otherwiſe, I ſhould have doubted whe- 
ther that could have controuled them; but the uſage being 
to appoint but four, it furniſhes a ſtrong argument. And 
the act for St. Martin's is a ſtrong inſtance of the ſenſe of 

4 the 
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the legiſlature, The parliament . finding two parochi:! 
officers, . to wit, the churchwardens, added others for th 
parochial adminiſtration, The 43 Eliz, relaxes the 

9 Eliz, and gives a diſcretion within the number four, 

n che 18th clauſe, with reſpe& to the iſland of Faule 
in Efex, a power is given to the juſtices, to appoint ſuch 
a number of overſeers as the exigencies of the place ſha! 


require; which ſhews, that where the legiſlature meant 


an indefinite number, they have expreſſed it. In general, 
it would be inconvenient to have an indefinite number; 
it would not leſſen the burden; nor would the pariſh have 
a greater ſecurity, for each man is anſwerable only for 
— money he receives, and accountable for his own add, 
only, 


SubRantial houſholders there] M. 20 G. 2. Caſe of the 
overſcers of J/zbly in Herefordſhire. There were two (ets 
of overſeers appointed, and both'quaſhed 5 one, becaulc 
the perſons appointed were deſcribed only as principal in- 
babitants, inſtead of purſuing the words of the ſtatute, 
which are, ſabſtantial houſholders > and the other, becauſe 
it only called them ſubſtantial houſholders, without ad- 
ding there, or in the pariſh; and this too was not in the 
body of the appointment (as it ought to be) but only in 
the direction at the foot of it. Str. 1261. 

And abundance of other orders have by the court of 
king's bench been quaſhed from time to time, for not 
ſetting forth that the perſons - appointed were ſubſtantial 
houſholders. ä 

And it ſeems not to be ſufficient that the party appointed 
is an inhabitant for part of the year only, but he ought tu 
be generally reſident there; and therefore the court of 
King's bench ſeemed to diſcountenance a pariſh in chuſing 
a citizen of London, who only reſided with them in tht 
ſummer, to be overſeer; but the order being bad in.other 
reſpe&s, no judgment was given upon this point. Garth, 
161. X. and Moor. 0 
It ſeemeth that a woman (though a ſubſtantial houſhol- 
der) ought not to be appointed averſeer ;. but the point 
was not directly determined. The caſe was this: A nun- 
ums was moved for to the juſtices to nominate two ſub- 
& intial houſholders to be overſeers of the poor of the 
pirifh of Chardacck in the county of __ z and there 
was an affidavit, that at a meeting of the pariſh. after 


Eafter laſt, a man and a woman were elected overlſcers, 
aid at a metting of- the juſtices they approved of the man, 
Aid refuſed the woman, as being an unfit perſon to ſerve 
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zpply to the court for a mandamus the next term. E. 


10 lu. Vin. Tit. Poor. A. ; ent.: 
Whether a ju/fice of the peace, may be appointed over- 


ſeer, ſeemeth not to have been determined. By the tenor 
of the following report, it ſeemeth to be in a great mea- 


ſure diſcretionary in the juſtices appointing, and in the 


ſeſſions upon an appeal, to determine whether he is a fit 


perſon or not. H. 30G. 2. Rex v. James Gayer, eſquire. 
Two juſtices appointed Mr. Gayer to be overſeer of 


the poor of the pariſh of Rockbear in the county of De- 


. The ſeſſions, upon appeal, vacate the appoint- 
ment; ſetting forth, that it appezring to them that 
he was then an acting juſtice of the peace for the {aid 


county, and alfo a lieutenant of marines in his majeſty's. 


(ervice- on half pay, and that there are other ſufficient 
ſubſtantial houſholders within the ſaid pariſh for the doing 
loch office, they therefore vacate and make void the ap- 
pointment of the ſaid James Gayer.—On a rule to ſhew 
cauſe, the counſel on both ſides went into a long argu- 
went, whether the reaſons. given were ſufficient; parti- 
cularly, whether the offices of juſtice of the peace, and 
of overſeer of the poor were compatible, and whether the 
odjection could be removed by appointing a deputy over- 
ſeer; if ĩt could, then, whether a juſtice af the peace was 
luble to be appointed overſcer, in order to his exccuting 


the office by deputy.—By lord Mansfield Ch. J. The 


general queſtions concerning the incompatibility of offices, 
and the power of appointing deputies, ate of a very large 
compaſs! indeed; but the preſent queſtion ſeems to me 
to turn in a very narrow ſpace, The ſeſtions, upon an 
appeal, have a right to exerciſe the ſame latitude of 
dilcretion, in judging who are fit to be nominatedd over- 
ſeers, as the two juſtices had. IL hey have given their 


opinion, that Mr. Gayer was not a proper perſon to be 


appointed "overſeer, They are not obliged to give any 
reaſon; for their opinion; becaule the legiſlature has in- 
ruſted them, upon an appeal, with the power or autho- 
nty-of appointing overſeers, If they had given no reaſon, 
der order had undoubtedly been good. We mult have 
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preſumed that they acted upon proper grounds, It ; 
true, that where the whole reaſon is ſet out, and is cleas|y 
wrong; we may, and ought to quaſh an order manife{l!y 
made by miſtake, upon an erroneous foundation. But 
then the bad reaſon given, muſt appear td have been their 
only inducement. If there may have been other grounds, 
they ſhall be preſumed ſufficient z and the order o1ght 
- Hot to be ſet afide, becauſe ſome of their reafons, unne- 
ceſſarily given, appear to be bad, There was no neceſſity 
for appointing Mr. Gayer. The feffions ſtate, that there 
were other ſufficient ſubſtantial houſholders within the 
pariſh, They might think Mr. Gayer, under all the 
circumſtances, improper unneceſſarily to be appointed, 
His being an acting juſtice of the peace, and a lieutenant 
of marines, might be two circumſtances which weighed 
among others. But it doth not follow, neither is it ſaid, 
that they looked upon both or. either of theſe reaſons, as 
an exemption from being appointed, or a diſability t9 
ſerve the office of overſeer ; and that they vacated the 
warrant of two juſtices as illegal upon that account, 
The execution of a diſcretionary power, where it is not 
neceſſary to give a reaſon, ought to be ſupported, unleſs 
the whole reaſon is ſet out, and manifeſtly wrong. Here, 
the whole reaſon, upon which the ſeſſions ated, is not 
given. They ſay there were other perſons qualifed. 
Suppoſing Mr. Gayer liable to ſerve the office, they might 
think him not ſo proper as many others, And therefere 
we are not obliged to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that there 
aroſe no legal objeCtion to the appointment of Mr. Gayer: 
Which, I think, there is no occaſion now to examine.— 
Mr. juſtice Deniſen concurred, and ſaid, They were not 
obliged to give any reaſon at all; and if it be only an 
imperfect one, we ought not to quaſh their orders. We 
will intend every thing, in favour of the juſtices, in their 
orders. Now here, the reaſon doth not appear to de 
a wrong reaſon: It is enough, that they judged him an 
improper perſon to be overſecr. —And by the court 
unanimouſly, the order of ſeſſions was confirmed, and 
the order of the two juſtices quaſned. Burrow, Alan; 
fell. 245. c 

By the 2G. 3. c. 20. No perſon ſerving for himſelf 
28 2 private man in the militia, ſhall during the time of fuch 
ſervice be liable to ſerve as overſeer of the poor. [But 
the act provides no exemption for the officers. | 
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dy the 18 G. 2. b. 15. F reemen of the corporation of 
m in London, are exempted from the office of over- 
ſeer of the poor, | f 


T1 be nominated yearly in Faſter week] E. 13G. X. and 
Clrkenwell, The court ſeemed to think an appointment 
of overſcers on a ſunday, to be a good appointment; for 
it may be in Zafter week, and this is the firſt day of the 
week. Foley. 4. — 

Or within" one month after Eaſter] H. 13 G. 2. X. and 
Sarretu. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of /pſwich ſhould not be 
quaſhed, the objection was, that the juſtices, upon a 
mandamus directed to them, had appointed overſeers, but 
that it was not within the month after Eaſter, but after- 
wards; and that conſequently the appointment was void. 
But by Lee Ch. J. ho delivered the opinion of the court; 
x the juſtices are puniſhable by the act for not doing their 
duty, it would de a very hard conſtruction to make the 
at itfelf void, fot it would ſubject the pariſh to very 
gteat inconveniences, | for a thing which is not in their 
power to prevent, To interpret an act of parliament, 
we muſt conſider the miſchief to be remedied, the remedy 
provided, and the true reaſon of that remedy. In this 
caſe, the defect is, the want of a proper officer to take 
care of the poor. The remedy is, that the Juſtices ſhalt 
point overſeers, and that within ſuch a time, Now 
the Juſtices have neglected their duty, in not appointing 
overſeets' within the proper time, and by the act have 
forfeited 51, but that doth not make ſuch appointment 
void. Were the expreſs direction of the act, that they 
mould appoint in that and no other time, it would be 
otherwiſe; but here the ſtatute is only directory, and a 
penalty inflicted on the juſtices for not following ſuch 
directions. Se. C. V. 2. 140. Str. 1123. + oak 


Unger the hand and ſeal of two or more juſtices] M. 
13G. Chilmerton and Flagg. The ſeffions appointed over- 
lers: but the order was quaſhed by the court of king's 
bench, becauſe the ſeſſions have no original juriſdiction in 
that caſe by the ſtatute, Se C. V. 1. 260. Paley. 7. 
And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. | 


In er near the pariſh or diviſan] M. 13 G. 2. K. and 
% An appointment of overſeers, not mentioning 
the 
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the juſtices to be of the diviſion, was held to be good 
enough ; for that the words in this caſe are only directory, 
Seh. C. JV. 2. 140. | | | 

In fome of the ancient ſtatutes, not now in force, a; 
particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu» 

Jations concerning the poor. And thence came the clauſe 
in the ſubſequent ſtatutes, that the juſtices of the diviſn 
were to do ſuch and ſuch things. But as there is no law 
at preſent which requires them to divide for the aforeſaid 
purpoſes, there is properly no diviſian in the ſenſe which 
the ſtatutes intended; and conſequently it cannot be ne- 
ceſſaty to ſet forth now, that the juſtices are in or near the 
diviſion. 10 adn 

And many other counties in England and Wales] 7. 

7 C,2. in the caſe of Skil/mgton and Norton, it was held, 

t altho* other counties in general are here mentioned in 
the recital ; yet the ſtatute doth not extend to any other 
counties but thoſe expreſly named, none others being ſpe- 
cified in the enacting part. 2 Lev. 142, 

But afterwards, in the caſe of Dolting and Stokeland, H. 
11 An. It was held by the whole court, that by reaſon of 
the words [ and many other counties in England and lee, 
the act is general, and extends to other counties than thoſe 
named in the act, otherwiſe it weuld not extend to one 
county in ales. Foley. 98. | e | 

And in the cafe of Clifton and Churcham, II. 12 G. 2. 
It was adjudged, that the act extendeth to all countics, 
being equally beneficial to all; and that the counties there 
ſpecified are mentioned only as inſtances, And Le Ch. 
J. faid that fo it was determined, upon great debate and 
conſideration, in the aforeſaid caſe of Dolting and Sole. 
land; which caſe hath been ever ſince adhered to, A 
314. 5 3 


B reaſon of the largeneſs o the pariſhes cannet reap lie 
benefit of the act of 4 EY 71 5 G. 3. Peart and Ate 
garth. On a ſpecial verdict at the Durham aſſizes, it was 


itated for the opinion of the court, That the pariſh af 
Stanhope, from the 4.3 Eliz. to the 9 G. 1. had one joint 
appointment of overſeers of the poor of the (aid pariſn; 
and during all that time, the poor of the ſaid pariſh were 
jointly relieved and maintained by intire and general rates 
upon the whole pariſh : That during the time aboye- 
mentioned, there were four churchwardens, and four over- 
ſeers of the poor ; which four overicers were delete 
95 CONS ö nominatc 
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dominated out of each of the four quarters or diſtricts 
within the ſaid pariſh: That the ſaid pariſh is 20 miles 


in length from eaſt to weſt, and 8 miles at a medium in 
— That in the 9G. 1. at the general quarter ſeſ- 


fons for the county of Durham it was ordered, that the 


{yeral townſhips within the ſaid pariſh ſhould maintain 
their poor ſeparately; and from that time there have been 
ſeparate appointments of overſeers for each of the ſaid four 
quarters or diviſions, The caſe further ſtated, that orders 


of removal had from time to time been made fince the 
96. 1. for the removal of poor perſons from one of the 


aid quarters or diſtricts to another, and appeals made by 
one quarter againſt another, concerning orders of juſtices 
relating to the poor of each. The queſtion was, Whe- 
ther the ſeveral places or diſtricts were one intire pariſh, 
townſhip, or village; or whether the ſaid ſeveral places, 


being ſo divided as aforeſaid, conſtituted four diſtinct 


and ſeparate townſhips or villages within the 13 & 14 C. 
2. 6. 12. Againſt the diviſion it was argued, that 
in order to intitle themſelves to a diviſion it mult be 
ſhewn,.that the pariſh was ſo large, that they could not 
otherwiſe have the- benefit of the 4.3 Eliz. c. 2. To prove 
this, was cited the caſe of the King againſt the Juſtices of 
Middlex, relating to the inhabitants of St. Pancras and 
Kentiſh Town, Tr. 1754. That in this caſe there are no 
facts to warrant this diviſion. The ſeſſions had no power 
to wake it; Neither the ſeſſions nor this court have power 
to make a diviſion, but upon facts which ſhew the pariſh 
to he ſo large that it cannot haye the benefit of the 43 Elix. 
le ſhall de preſumed, that the act may be put in force, 
unleſs the contrary appears. That the Al of the mat- 
tet in this caſe was, that the rich part of the pariſh want- 
eh to ſeparate. themſelves from the poor part, and throw 
the burden upon them.——On the other hand, it was 
argued, that altho? it is ſtated, that this pariſh was one in- 


n the 43 Eli. till the 9G, 1. Let it is alſo 
ſtate J, that there were four churchwardens and four over- 
ſeets, one out of each quarter, As to the caſe of the 
King againſt the Juſtices of Middleſex, relating to the in- 
habicants of St. Pancras, the mandamus was denied to ap- 
Pet overipery for the north diviſion of Kentiſh Town, 
cauſe it appeared, that the pariſh cid reap the benefit 
of the 43 Flix. and it did not appear that the north di- 
riſion of Kentiſh Town was a townſhip or vill. In the 
preſent caſe, the order of ſeffions has been acquieſced un- 
der for aboye 40 years, during all which time ſeparate 
| overſcers 


299 


* 


29092, - (Overſeers;) 

overſerrs have been appointed. By lord f 
and the court: The pobicy of this la of the 13 & 14 C. 
2. was miſtaken. It went upon a wrong principle. The 
diviſions ought rather to be inlarged than diminiſhed, 
As to the queſtion itſelf: It ought to appear, that there 
wes an inability in the pariſn to have the benefit of the 
act of the 43 Elia. Now here, no ſuch inability appears, 
dut quite the contrary, for a great number of years. 80 
that there is no foundation for the diviſion. The acgui- 
eſcence under it was upon a falſe notion, that the ſeſſions 
had ſuch a power: Which they had not. And there is 
no inconvenience in fetting right this wrong uſage which 
has obtained for 40 years: Here the foundation is want- 
ing. "Therefore they ought to appoint oyerſcers for the 
whole pariſh. Burr. Mans. 1610. | 


Mithin the ſeveral and reſheftive townſhip and village] 
T. 10G. 3. Kirkby Stephen and Wharton. The pariſh of 
Kirkby Stephen is a large pariſh, conſiſting of ten different 
townſhips, who maintain their reſpective poor, and have 
ſeparate overſeers. The townſhip of Kirkby Stephen and 
the townſhip of Marton are two of theſe ten townſhips, 
The pauper William Greer was removed from Newpzrt by 
an original order directed to the officers of the pariſb of 
Kirkly Stephen, and ag) udging his ſettlement to be in that 
pariſh, and removing him to that pariſh ; and was brought, 
together with this order, by the oyerſeers of Newport, 
and delivered to the overſeer of the t9wn/hip of Kirkby Ste- 
phen. But neither the pariſh of Kirkby Stephen, nor the 
townſhip of Kirkby Stephen, appealed from the order; and 
the pauper remained in K7rkby Stephen, and was maintained 
by a ſiſter in the townſhip of Kirkby Stephen, for near a 
year'and an half; when, his ſiſter dying, he aſked relief 
of the townſhip of Kirkby Stephen; who thereupon got 
him removed by an order of two juſtices to the townſhip 
of N harten. Which order was quaſhed upon appeal, 
ſubject to the opinion of the court of King's Bench, 
ypon the above recited ſtate of the caſe. It was moved to 
guaſh the order of ſeſſions, and urged, that the townſhip 
ot Kirkby Stephen was not precluded from diſputing the 
ſettlement with another townſhip in the ſame pariſh. 
be firſt order of the two juſtices removes from Newport 
to the parifh of Kirkby Stephen: And the pariſb, tis true, 
have not appealed againſt it. But the pariſh at large 
gonſiſts of ſeveral townſhips : Which ſeveral townſhips are 


dot affected, as between one and another of theſe * 
| | ar 
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jar townſhips, by the non-appealing of the pariſh at large. 
That if they had appealcd, the determination muit haue 
been againſt them: For the order removed the pauper to 
che perf of Kirkby Stophing und it is agreed on all hands, 
chat his ſettiement was within thepariſh.——--Oa the other 
land, it was inſiſted, that the.townſhip of Kirkby Stephen 
was bound and concluded by the order of removal from 
Newport to Kirkby Srephin, unappealed from. The, ori- 
einal order calls Kir ty. Stephan à pariſh, tho it is only a 
townſhip : But that miſtake will not vary the law. They. 
ought to have Appealed: And upon un appeal, they might: 
have availed themſelves of that miſtake.; or of the merits, 
if they had any. But not having appealed, they are con- 
cluded againſt all the world. —By lord Mansfield and the 
court: Ihe original order, made for the removal from 
Newport to the pariſh of Kirkby Stephen, muſt mean the 
invn/his "of "Kirkby Stephen. The townſhip was as a 
pariſh for this purpoſe,” of a removal to it; the poor 
within the pariſh not being maintained by the whole 
pariſh, but by the particular townſhips 'to -which they 
reſpeRtively belong. The *townthip of - Kirkby Stephen 
ought, in this cafe, to have appealed. They could not 
get tid of this order, but by appealing. And if they 
hid appealed, the truth might have appeared. And when 
the facts had appeared to the juſtices, upon the whole 
truth being diſcloſed, the pauper might, in the end of the 
inquiry, have been ſent to I harton.— And the order of 
ſelllons was affirmed. Burrotos Settl. Caf. 664. 


If in any place there ſpall be no ſuch nomination as is before 
painted] That is, in Zafter week, or within one month 
ater Eaſler. For the clauſe doth not ſuppoſe, that no 
overſcers at all are appointed within ſuch place, but only 
not within ſuch time ; for the penalty is required to be 
levied by the churchwardens and overſeers, or one of them. 


Every juſtice of the diviſion ſhall forfeit 51] This proceeds 
upon the ſuppoſition of the juſtices being obliged to di- 
vide; for in that caſe the appointment was to be by the 
juſtices in or near the diviſion, and not otherwiſe : But now 
the juſtices at large are all equally concerned; and there- 
fore it ſeemeth, that this penalty cannot now be levied 
on any particular juſtice, But if in any place no over- 
ler ſhall be appointed, a mandamus will go to the juſtices 
a large, to compel them to appoint. 


2. And that the juſtices may know what perſons are Warr:nt for re. 
fit to be appointed overſcers, it is uſual and requihte for an e 


4 them 
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them to iſſue their —_— ſome ſuch form as here 
followeth 3 VIZ. | 


To Jan Bracken, Fro high con- | 
Weſtmorland. 4 22 of Kendal Ward, within the faid \ 


county, 


t 
E two of his majefty's juſtices of the peace by the ſaid b 
county, one whereaf is of the quorum, ds here r. 
4 
* 


 quire you frthwith upon your receipt hereof, to iſſue y1ur war- 
rants to all the petty conſlables within your ſaid ward, in th 
form or to the effeft, according as upon this our warrant is in- 


8 nnen = day of — 
| it 
d 
The form of the ſaid high conſtable's warrant to th fe 
petty conſtables, WET. F 
| | I 
Kendal wan & To the conſtable of ——— . 


BY virtue of a precept lien favs 17 bis — g of 
| the peace in and for the ſaid county (one whereof is — 

quorum) to me directed, you are hereby required immediate 
por ſight hereof, to give notice to ail and every the over feers if 
the poor within your conſlablewick, that they make out a'lift in 
writing of a competent number of ſub/antial houſholders within 
their reſpective difiriits, and deliver in the ſame to the ſid 
; 1795 cer and others his ſaid majeſly's N the peace fr 


the ſaid county, at in in the ſaid "county, . 
— th; ty at the hour f. — U 


"ferenoon of the 2 477 to the end that 8 the” ſaid ln, 
156 ſaid juflices may appoint other overſeers of t 5 2h th 

then next enſurng. And be you then there, to certify ul 

£ ooo Hall have done in the premiſſer. Herein fail you net 
- Given under my 1 any 4. Mr rag colors 


* our Wen 
John een high colt: 
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. "And the form of an appointment of overſecrs, clear Form of an g: 


of the objections abovementioned, may be thus: ' 3-547 painemea 4 


Weltmorland. WE two of his majeſty's juſtices of the 
OED Ad peace in and for the ſaid county, one 
whereof is of the quorum, do hereby nominate and appoint 
A. O, and B. O. being 1 bouſbalders of the parifb 


lor, trwnſbrp] of —— in the ſaid county, t be overſeers e 
175 of the ſaid pariſh Cor, townſhip] according to FA 
diretion of the latute in that caſe made and provided. Given 
wider our hands and feats (within a month after Eaſter.) 


But by a remedial clauſe, in the act of the 17 G. 2. c. 38. 
it is enacted, that the diſtreſs for the poor rate Hall nat be 
deemed unlawful, fer any defect or want of ferm, in the warrant 
for the appointment of overſeers. ſ. 8. 444 
4. If any perſen ſhall find himſelf aggrieved, by any act Ayyeal » 


de by the ſaid juices ; he may appeal to the general quarter. de ae ape i 
ſeſfuans, whoſe order therein ſhall bind all parties. 43 El. c. 2. il 
e * , 


To the general quarter ſeſſuns] This clauſe leaves the ap- | 
peal at large; and doth. not reſtrain it to the next ſeſſions: 
But the abovementioned act of the 17 G. 2. directs che | 
appeal to be to the wext ſeſſions, but yet not in negative 1 
words, ſo as to ſay, that it ſhall be at the next ſeſſions. 
and not otherwiſe. So that both may ſeem to ſtand well 
together ; and then the ſenſe of the ſtatute of the 17 G. 2. 
will de this, That the appeal againſt any thing done or 
omitted by the overſeers or juſtices, in caſes wherein. no 
appeal is given by former ſtatutes, muſt be to the next: 
leſſious- only, becauſe the clauſe Which gives. the appeal, 
limits it to ſuch next ſeſſions; but in cafes wherein an ap- 
heal is given by former ſtatutes, ſuch appeal may be to the 
next ſeſGons according to this clauſe, or may be according 4 
ta the directions of ſuch former ſtatutes. And in truth 4 
many acts. of the churchwardens and cverſeers may be ſo 4 
contrived, that they cannot be known before the next 1 
(cifions,. and it would give them a great opportunity of , 
fraud, if they might be ſafe by concealing ſuch practices 
until the time of appealing to the next ſeſſions ſhould be | 
expired, But then, in the caſe before us, there is no 
power to award coſts, unleſs the appeal be to the next ſei- 
lons by the 17 G. 2. 


5. H. 14 C. 2. K. and Jones. A perſon was indicted, Oeger. 458 
for not taking upon him the office of overſeer ; and by the g. TY 


I Court 
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court it was held to be an offence indiQable ; for that al. 
though the ſtatute appoints a penalty, yet that penalty i; 
not for refuſing to take the office, but for neglect of duy 
in that office ; and where a ſtatute commands a thing, 
and appoints no penalty for diſobedience, ſuch offence i; 
indictable as a contempt of the law. 5. C. V. 2. 10). 
Str. 1146. | 

6. The overſeers thus appointed, and taking upon them 
the office, ſhall within 14 days receive the books of a//e/ſment; 
and F accounts, from their predeceſſors, and what money ard 
materials ſhall be in their hands, and reimburſe them their ar. 
rer. 19G. 2. e. 8. J. 2, 11, 13. 
And they ſhall take order from time to time, with the conſent 


ef two ſuch juſtices as aforeſaid, for ſetting ta work the childra 


of all ſuch whoſe parents ſhall not by the ſaid churchwarden; 
and overſeers, or the greater part 0 them, be thought able ts 
keep and maintain them; and alſo for ſetting to work all ſuch 
perſons, married or unmarried, having no means 10 maintain 
them, and uſing no ordinary and daily trade. IWhich ſei 
churchwardens and overſeers, or ſuch of them as ſhall not be lit 
by fiekneſs or other juſt excuſe, to be allowed by two ſuch juſtice, 
ball meet at leaft once a' month, in the church, on ſunday 10 
the afternoon, aſter divine ſervice, there to conſider of jane 


good courſe to be taken, and order to beſet down in the premiſjes ; 


Upon pain that every one of them abjenting themſeives 20% 


lawful 72 from fuch monthly meeting, ar being uegligent 


in their office, ſhall forfeit for every default 20 s, 'ts the por; 


10 be levied by ſome or one of the churchwardens andoverſecr:, 
y warrant from two ſuch juſtices, by diſtreſs ; or un deft? 


thereof, any two ſuch juſtices may commit the offender 15 tit 
common guol, there to remain without bail or mainprize, ti 
the ſaid forfeiture ſhall be paid. Provided, that if any per- 
{on ſhall be aggrieved by any act done by the ſaid churchwarden; 
and other perſons, he may ay to the general quarter ſeſſins, 
whoſe order therein ſhall bind all parties. 43 El. c. 2.11, 
2, ©, 11. | e Th KS. 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 
chial places; becauſe they have no church to meet I. 


8 Mod. E. 7 G. 


II. of Settlements. 0 


By a ſtatute made in the 12 R. 2. (e 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were bern. —By the 11 H. 7. c. 2. they * 
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to egi to the place where they 4% dwelled, or were beſt 


len, or were lorn.— By the 19 H. 7. 6.12, to where 
they were bern, or made laſt their abode, 5 the ſpace of three 
„en By the 1 Ed. 6. c. 3. this was explained to be, 


where they had been mo/# cenverſant by the ſpace of three 
jrars;———By the 1 F. c. 7. they were to be ſent to the 


place of their d:ve/ling, if they had any; if not, to the, 
place where they laſt dwelt by the ſpace of one year; af 


that could not be known, then to the place of their birth, 
o that there were two kinds of. fettlement all along; 


by birth, and by inhabitancy, firit for any indeterminate 
time, next for three years, then for one year. And this 
lat continued to the time of the ſtatute of the 13 ©, 14 


(2, 6-12, which reduced the reſidence from the term of 


one yoar,' to the ſpace of forty days. Which ſtatute of 


the 13 C 14 C. 2. will often occur in the following 


ſeftions, being the foundation of all the ſettlements. as, 
they ſtand at this day; upon which act there have been 


note caſes adjudged, than upon any other act in the 


ſtatute book. | | un 

But that I may treat diſtinctly, and as clearly as may be, 
concerning this ſubject of ſettlements, (after having firſt 
premiſed one general rule which controlls almoſt all the 
caſes of ſettlements, viz. That no ſettlement can be legal, 
which 15 brought about by practice or compulſion ; Read, Lit. 
Fur) I ſhall proceed in the following method: Vas 
+ Of perſons having no ſettlement. 

i, Of. certificates. *. 

mn, Of ſettlement &y Lirib, viz. of baſtards, ani 

: ot bers. | f * 

iv, Of the ſettlement of children with their parents. 

”. Of ſettlement by apprenticeſhip. 6 

di. Of ſelilement by ſervice. 

v Of ferttement by marriage. 5 628 5 
wit. Of ſetilement Ey continuing forty days after 
n A 7 

ix, Of ſettlement by paying pariſh rates. 

x, Of ſettlement E fer ding a pariſh office. 

# Of ſettiement z rem ing ten pounds a year. 
ni. Of ſettlement by a perſon's own eftate. 


Ver. III. U i. Of 
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at Harwich from Hlalland, and removing to another place; 
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i, Of perſens having no ſettlement. 


Whereas the number of poor within England and Wales, 
is very great and burthenſame ; and whereas, by reaſon of ſen 
defects in the law, poor people are not reſtrained from going from 
one pariſh to another, it is enatted, that within fart 
days after any ſuch perſons fhall come to ſettle in any tenement 
under 101 a year, two juſtices (1 Q.) may remove them to the 


place where they were laſt legally ſetiled. 13 & 14 C. 2. c. 11, 
{. 1. | 


Poor within England and Wales] By theſe words of r- 
friction, and the word [uch] afterwards, which ſeems to 
have reference to thoſe kinds of poor only, and by the 
direction of removing them to the place where they were loft 
legally ſettled, which can only mean where they were lal 
legally ſettled within the then kingdom; it may ſeem, that 
other poor, not belonging to England or Wales, are not 
within the regulations of this ſtatute. | 
And in Conrad's cafe, T. 6 JV. it was adjudged and de- 
clared as follows: A woman and her two children landed 


were ſent back by order of two juſtices. But by the coutt: 
The landing makes no ſettlement; and the order was 
quaſhed. And Eyre J. ( Holt Ch. J. being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out of the 
ſtatute. Comb. 287. N 1s 
And if there is a defe& in the law with reſpect to the 
ſubjects of a foreign realm, the cafe of a Scatchman ot 
Trifhman in England ſeemeth to be not much different, ex- 
cept only when they ſhall become vagrants, for in ſuch 
caſe they may be ſent into Scotland or 22 But other. 
wiſe, if they be able to maintain themſelves, and commit 
no act of vagrancy, it doth not appear that they can be 
removed by order of two juſtices, as perſons likely to be- 
come chargeable. By which means they ſeem to be in 
better condition in England, than the Enęliſb ſubjects: For 
that, not being removeable, until they be forced to alk 
relief, and fo thereby become vagrants, as gr . 
and begging; they may continue undiſturbed, without the 
intanglements of a certificate, and conſequently are in 
better capacity of gaining ſettlements, if not for themlelves, 
yet for their children born here, and for their ſervants and 
apprentices. | a fi 


6 
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Within forty days] The ſtatute of the 1 J. 2. requires 
that ſuch 40 days continuance ſhall not make a ſettlement, 
but from the time of delivering notice in writing; and by 
the 3 M. it muſt be from the time of the publication of 
ſach notice in the church: But it hath always been under- 
food,” that a perſon not removeable need not to give ſuch 
notice; and that a perſon continuing 40 days unremoveable, 
and a perſon not removed for 40 days after ſuch notice 
ziven and publiſhed, ſhall equally gain a ſettlement. 
Now the following caſe happened, E. 2 G. between the 
pariſhes of St. Giles and St. Margaret : An Englihtuaman 
was married to a forcigner, who had no ſettlement in 
England; the huſband continued for the ſpace of 40 days 
in a pariſh unremoveable, for that there was no place to 
which, he could be removed ; and jt was urged, that the 
wiſe continuing with him, as part of his family, for 40 
days unremoveable, ſhe did thereby gain a ſettlement : 
But by Holt Ch, J. Where a perſon ſtays 40 days in a 
place, whence he hath a right not to be removed, that 
gains a ſettlement; otherwiſe, where he only ſtays in a 
place, becauſe they do not know where to remove him. 
And in this caſe, he ſaid, that he did not know that a 
foreigner had a right to be maintained in any place to 
75 he came, but that they might let him ſtarve. S, 
C. J. 1. 07. h a 
But 83255 is another thing to be conſidered. It appears, 
in that caſe, chat there was a terminus à quo, but not a 
terminus ad quem; or in other words, that the man's 
ſituation in the pariſh was not ſuch as the Jaw calls unre- 
moveable, as if he had rented a tenement of 101 a year; 
but that in fact he was removeable, it thæy had known 
whither to have ſent him. But put the caſe, that he had 
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plaint of the churchwardens or overſeers, within 40 days 


Foraſmuch as many poor perſons chargeable to the place 


legally ſettled in that pariſh, townſhip, or place. Every ſuc 


Pooꝛ. (Settlemients.) 


aforeſaid. On the other hand, if we have recourſe to tis 
obſervation above mentioned, and ſay, that this ſtatus 
extends only to the poor of England and Males, then this 
will follow; that a Scotchman or Iriſhman can gain no ſettle. 
ment in England by virtue of this ſtatute, and if not by 
this, then not by any other of the ſubſequent ſtatutes con. 
cerning ſettlements, for that they are all relative there. 
unto, and depending thereupon ; that is to ſay, in tlick 
circumſtances a Scatehman or Iriſbman can gain no ſettlement 
in England, neither by renting 101 a year, nor by con- 
tinuing 40 days after notice, nor by apprenticeſhip, nor by 
ſervice, nor by paying pariſh rates, nor by ſerving aparil 
The practice ſeems to be univerſally allowed in 
favour of the former opinion. 


it, Of certificates. 


Before we come to treat eſpecially of ſettlements, it wil 
be neceſlary to ſpeak ſomewhat of certificates, as aficCling 
ſettlements ſeveral ways. | N 
By the 13 C14 C. 2. c. 12. Power is given upon com- 


after a perſon is come to ſettle on any tenement under 1cl 
a year, unto two juſtices (1 Q.) to remove ſuch perſon to 
the place where he was laſt legally ſettled, 2217 br gie 
ſufficient ſecurity for diſcharge of the pariſh, to be allowed ij tht 
ſaid juftices, 1. 1. 

And by the 8 g IF. c. zo. it is enacted as follows: 


where they live, merely for want of work, would elſewhere 
maintain themſelves, but not being able to give ſuch jecwiy 
as may be expected, on their coming to ſettle in any other 
place, it is therefore enacted, That if any perſon who 0 
come into any pariſh or place there to reſide, ſhall at the ja 
time procure, bring, and deliver to the churchwardens i 
over ſeers of the pariſh or place where he ſhall come to inhabit, 
or to any of them, a certificate, under the hands and ſea 5 
the churchwardens and overſeers of any other pariſh, town: 
Hip or place, or the major part of them, or of the overſeers 
where there are no churchwardens ; to be atteſted by tw? 
more credible witneſſes ; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate, to be an inhabitant 


:rtificate, having been allowed of and ſubſcribed by two juſtice 
4 ! 
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of the place from whence the certificate ſhall come, ſhall oblige 
the ſaid parijo or place, to receive and provide for toe perſon 
neutianed in the ſaid certificate, together with his family, as 
inhabitants of that pariſh, whenever they ſhall happen ta be- 
cone chargeable ta, or be forced to aſe relief of the pariſh, 
trrunſhip, or place, to which ſuch certificate was given And 
then and not before, it hall be lawful for ſuch perſon, and his 
children, th" born in that pariſh, not having atherwiſe acquired 
a legal ſettlement there, to be removed, conveyed, and ſettled in 
the pariſh or place, from whence ſuch certificate was brought. 


I, 

By the 9 & 10 V. c. 11. No perſon who ſhall come into any 
pariſh by ſuch certificate, ſhall be adjudged by any act whatſoever 
tn have precured a legal ſettlement in ſuch pariſh, unleſs he ſhall 
ally and bena fide take a leaſe of a tenement of the yearly value 
Viol, or ſhall execute ſame annual office in ſuch pariſb, being 
legally placed in ſuch office. . 

By the 12 An. f. 1. c. 18. /. 2. If any perſon ſhall be an 
apprentice bound by indenture, or be à hired ſervant, ta any 
perjin wwho came into or ſhall reſide in any pariſh, townſhip, or 
place, by means or licence of ſuch certificate, and not afterwards 
bring gained a legal ſettlement there; ſuch apprentice or ſervant 
Fall nat be adjudged thereby to have any ſettlement in ſuch pariſh, 
ternſhip, or place; but ſhall have their ſettlements in ſuth 
tlace as if they had not been apprentices or ſervants as afore- 
ſad. | | ” 
wa the 3G. 2. c. 29. The witneſſes who atteſt the ex- 


tation of the certificate by the churchwardens and overſeers, 


or oe of the ſaid witneſſes, ſhall make oath' before the juſlices 
why are to allow the ſame, that ſuch witneſs or witneſſes, did 
ſe the churchwardens and overſeers of the poor, whoſe names 
and ſeals are thereunto ſubſcribed and ſet, ſeverally ſign and 
fal the ſaid certificate; and that the names of ſuch witneſſes, 
attting the ſaid certificate, are of their own proper hand wri- 
lag: Which ſaid juſlices ſhall alſo certify, that ſuch oath was 
made before them. Aud every ſuch certificate ſo allmved, and 
oth of the execution theresf ſo certified by the ſaid juſtices, ſhall 
br taken, deemed, and allowed, in all courts whatjacver, as duly 
ad fully proved, and ſhall be taken and received as evidence, 
unthout other proof thereof. 1. 8. 
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The form of which certificate may be this: 


To the churchwardens and overſters of the poor of the paril 1 


Penrith in the county of Cumberland. 


E the churchwarders and overſcers of the poor of the 
| pariſh of Orton in the county of Weitmorland, 4 
hereby certify, own and acknowledge, that AL. vccman, is an 


inhabitant legally ſettled in cur pariſo of Orton afireſaid. I 


witneſs whereof. we have hereunto ſet cur hands and ſeals, the 


— day of in the year of our lord 
* by = ; 4 | Churchwardens, 
B. W. . i Ee ef tht 
G. H. poor. 


Ne J. P. and K. P. eſguires, two of bis majeſly's juſtices if 
the peace in and for the ſaid ccuniy of Weſtmorland, & all 
of the above-w itten certificate. And we do alla certify, tat 
A. W. one of the witneſ/es who atteſted the ſame, hath this day 
made oath before us the ſaid juſtices, that he the ſaid A. W. 
aid fee the churchwardens and overſcers of the poor of the 
pariſh of Orton aforeſaid, whoſe names and feals are there- 
unto ſubſcribed and jet, ſeverally fign and ſeal the ſame; and 
that the names of A. W. and B. W. hq are the witneſſes 
attefling the ſaid certificate, are reſpedtvely of their cun 


proper hand writing. Given under our hands this———— 66 


of 
Certain general rules concerning certificates. 


1. A pariſh cannot be compelled to grant a certifi- 
Care. 


In the caſe of K. and St. Ives, H. 3G. 2. A mandamt; 


was moved for, to compel the churchwardens and over- 


ſeers to ſign a certificate ; but the court rejected the mo- 


tion as a very ſtrange attempt. Sf; C. V. 2. 128. 


2. A miſdirection of the certificate will not vitiate it. 


The ſtatute doth not rec uire any particular direction; 
and therefore it is equaliy ettt ctuai, whether adurt fled io 
ery particular place, er ad3refled in general terms, er bY 

; * 
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1llreſſed at all, provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 
caſe of St. Nichalas in Haruich and IVeluerflone, H. 15 
C. 2. The pauper came imo the pariſh of St. Nicholas in 
Harwich, with a certificate from }/eolverflone, addrefled 
to the pariſh of Horwich near Dover court. The ſeſſions 
were of opinion, as there was a miſtake in the name of the 
pariſh in the addreſs of the certificate, that Maslvenſlone 
could not be obliged to receive the pauper. But upon 
debate in the court of king's bench, it was ruled they 
were: For it is not to be conſidered as a certificate to any 
particular pariſh, but as a general acknowledgment of 
his being a pariſhioner of J/oolver/lone, and is concluſive 
azainſt them for all the world. Str. 1163. Burrows Settl. 
Caſ. 171. [But whether the pariſh of St. Nicholas might 
have deen obliged to receive that certificate, directed not 
to them, but to another place, is a queſtion not deter- 
mined, ] 


3. A certificate is not binding unleſs ſigned by the 
* juſtices. 


H. 8'G. 3. IWiooton St. Laurence and Micheldever. 
The pariſh officers of St. Laurence gave to Themas Pryor 
the pauper, a common printed form of a certificate, ac- 
oy him to be ſettled in the ſaid parith of St. 
Lawrence, It was ſigned and ſealed by the pariſh officers, 
and atteſted by two witneſſes. But the blanks for the 
allowance of juſtices were not filled up, and no name of 
any juſtice ſigned thereto, On his return to the pariſh 
granting the certificate, they relieved him until the time 
of this removal. It was urged, that this certificate, not 
being ſigned by the juſtices, was not binding. On the 
contrary, it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner; and the 
pariſh of St, Laurence having all along ſubmitted to it, 
1 they. are concluded from diſputing it. And the parith 
= ought to be bound by the act of their ovecricers, who are 
- of their own. chuſing. Many acts or even omiſſions of 

the pariſh officers may bind their pariſh, But here is a 
folemn acknowledgment under their hands and ſeals, that 
2 the pauper was ſettled in St. Laurenca. But by lord 
Mansfiald and the court: A certificate cannot conclude 
£ the pariſh, unleſs properly ſigned. The certiticats act 
l ſpecifies certain checks and guards upon certificates. 
, The juſtices are not obliged minilteriatly to allow an! 
: v4 | liza 


| 
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fign a certificate, They hr.ve a-diſcretion to allow n, 
or not to allow it, if it be liable to objection. The 46 
requires a concluſive certificate to be under the checks an! 
uards therein patticularized. This certificate wants they, 
hercfore it is no certificate within the act. And if it i; 
not a certificate within the act, it cannot conclude the 


| pariſh, Burrow's Settl, Caf. 581. 


4. A certificate extends to children born after tle 
granting thereof, 


In the caſe of Sherborne and Thornferd, E. 15 C. 2. 
Humpe, Ihres, father of George Eyres the pauper, came 
certificate from an 26 into the pariſh oi Sherbroe, 
with his wife and family ; by which certificate, the fad 
Humphrey and his wife and family were owned to be Iced! 
inhabitants of Thornford. In about two years after the 
ſaid Humphrey went into the pariſh of Sherborne, his then 
wiſe died, and ſhortly after he married a ſecond wife, by 
which ſecond wife he had the pauper George Eyves, 
Which ſaid George, when he was about 16 years of age, 
was hired for a year and ſerved that year in the ſaid pariſh 
of Sherborne. The principal queſtion was, Whether the 


ſon of a certificate perſon, born after the certificate, can 


gain a. ſettlement otherwiſe than a certificate perſon 
himſelf can. And by the court, The 8 SH c. zo. 
extends not only to the certificate man himſelf, but like- 
wile to all his family and all his children, whether born 
before or after the certificate, And the g & 10 . . II. 
declares what ſhall gain them a ſettlement in that pariſhts 
which they come by certificate, and reſtrains it to two 
methods only, which it ſpecifies; and ſervice is neither of 
theſe two methods to which it is reſtrained, Burrows Seti. 
Caf. 182. | 

So in the caſe of Bray and Shatteſsro5he, H. 19 G. 2. 


The father of the pauper James Gauld came by certificate 


from $h4tibrocke to Bray; after which, the ſaid pauper was 
born, and at the age of 20 years was hired for a ycar 
and ſerved the ſame in Bray, It was objected, that the 
ſon being born after his father came from Shatte/hrocke to 
Bray, cannot be confidered within the words of the act as 
coming into the pariſh by ceriificate, and being 20 years of 
age he ought not to be contidered as part of his father's 
family and dependent upon his ſettlement, But by the 
court, the caſe of Sherborne and Thornford is in point, and 


was ſettled upon good reuſon; becaule as the ton has the 


ad- 


Cry» 
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Arantage of the certificate, and cannot be removed until 
actually chargeable, ſo he ought on the other hand to be 
bound by the terms of it. Bur. Settl. Caf. 259. 

And the like was adjudged in the cafe of Buckingham 
and Maid's Moreton, H. 25 G. 2. As a point clearly de- 
termined and ſettled. Bur, Setil. Caf. 314. 


. A certificate is concluſive againſt the pariſh cer- 
tifying. 


M. 9 An. Honyton and St. Mary Axe. The queſtion 
was, whether the pariſh granting the certificate was 
bound thereby as to the pariſh only to which the certi- 
ncate was granted, or concluded as to all pariſhes what- 
ſucver? Parker Ch. J. delivered the opinion of the court: 
Yctore the flatute, a certificate was only an evidence of 
a private undertaking between the parties, in the-nature 
of a contract; but now it is a ſolemn acknowledgment, 
like the conuzance of a fine; and thereby the party 4s 
owned to be legally ſettled there: and as all other parithes 
on this certiacate are bound to receive him, ſo the pariſh 
that certifies is concluded as to all other pariſhes. 2 Salk. 
535+" Talg. 177. 

T, 5 G. New IVindfor and bite Waltham. The pau- 
per being ſettled in bite Waltham, where he had lived 
tor two years with a woman who was reputed his wife, 
went with a certificate from ite Maltbam owning them 
as huſband and wife into the pariſh of New I/indſer, 
where they had fix children. The man dies, and the wo- 
man, ſwearing they had never been married, the juſtices 
adudge the children to be baſtards, and ſettled in New 
i mdjor where they were born. But by the court, the 
certihcate is concluſive to the pariſh of J/hite Waltham, 
and they are not to be admitted to diſpute the validity of 
the marriage, and therefore the ſix children, being actu- 
ally chargeable to New J/indſor, muſt be ſent to White 
Waltham. Str. 180. 

7. 19G. 2. Headcorn and Maidſtane. The pariſh of 
Maid/*re, gave a certificate to Headcorn, acknowledging 
Richard Burden, and Mary his wife, and their four chil- 
dren, to be legally ſettled at Jaidftone. Afterwards it 
appeared, that Mary was not his lawful wife, but that 
he had a former wife then living, Upon which, Maid- 
ane acknowledged the ſettlement of the real and true 
wite, but not ot the. ſaid Mary and her children; and 
pleaded that it would be hard that they ſhould be forced 

to 
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to take tuo wives, and different children. But, by th» 
court, The pariſh that certifies muſt take care for whon 
they certify ; and the certificate is concluſive, The pa. 
riſh of Maidſlone have by this certificate expreſly ac. 
knowledged the ſaid Mary to be their legal inhabitant, 
and the pariſh of Headcorn were thereupon bound to re. 
ceive her. Therefore when ſhe becomes chargeable, the 
pariſh of Maidſtone are obliged to provide for her and her 
children by Burden. Mauidjtone ſay they were deceived: 
But it was their own fault or folly if they were ſo; and 
they deceived Headcorn : Therefore they ought to ſuffer, 


and not Headcorn, Seff. C. J. 2. 200. Str. 1233. Bur- 


row's Settl. Caſ. 253. 


6. A certificate is not binding againſt a ſubſequent 
| ſettlement, 


In the caſe of Harriſm and Lewis, A certificate pro- 
miſing to receive the perſons whenever they become 
chargeable, is not concluſive againſt a ſettlement obtained 
afterwards ; for tho' it be according to the agreement be- 
tween the pariſhes, yet a private agreement in this reſpec 
ſhall not alter the law. 3 Salk. 25 3. | 


7. A certificate is not reſtrictive from gaining a 
| ſettlement in a third pariſh. 


M. 14 G. 2. Petham and Dymchurch. The pauper was 
bound apprentice to a certificate man in Tenterden, and 
after living with him there two years, was by him aſſign- 
ed over to a pariſhioner of Lidd, with whom he inhabited 
and ſerved for the'remainder of the ſeven years. And 
the court were all of opinion, that ſuch aſſignment being 
good as to the purpoſe of a ſettlement, the apprentice 
gained a ſettlement in Lidd the uncertificated- pariſh. 
Str. 1147. | £20) 

In the aforeſaid caſe of Sherborne and Thornferd, E. 15 
G. 2. it was obſerved by Mr. juſtice Deniſon (to which all 
the court agreed) that a certificate provides for the ſecurity 
of that pariſh only into which the certificate perſons 
came to reſide by virtue of ſuch certificate; but doth not 
exclude a certificate perſon from gaining a ſettlement in 
another pariſh, in the ſame manner as any other perſon 
may do. Burrow's Settl. Caf. 186. 

H. 21 C. 2. Silian and WWincanton, The father and 
mother of Jahn Milbourn the pauper came from Selten 
with a certificate to Vincanton. Ihe ſaid pauper = 

Alter wats 
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afterwards: born in T/incanton, and at 12 years of age 
was bound out by the pariſh of Siltan apprentice to a 
taylor at Horſington for 8 years, and ſerved him there. 
The queſtion was, whether the ſon of a certificate per- 
ſon; born in the pariſh to which his father came by cer- 
tiicate, and bound apprentice and ſerving an apprentice- 
ſhip to a maſter in a third pariſh, gains a ſettlement in 
the third pariſh by ſuch apprenticethip ? By the court, 
The pauper in this caſe was a perſon at large, as to every 
other pariſh except //incanton to whom the certificate was 
delivered; and therefore he gained a ſettlement at Hor/ing- 
tm. Burrow's Settl, Caſes 269. 

T. 28 G. 2. High and low Biſbopſide and Dacre cum 
Buerley. Jonathan Foy, a taylor, being ſettled in Men- 
with cum Darl:y, came from thence with a certificate to 
the townſhip of High and low Biſbopſide, where he reſi- 
ded for ſome years. Afterwards, he purchaſed a freehold 


houſe, for the ſum of 101, in the townſhip of Dacre cum 


Buerley: Whereupon he left Biſbopſide, and went to inha- 
bit in Dacre cum Buerley, to which place he carried his 
certificate, and delivered it to the proper officer there. 
During his reſidence at Dacre cum Buerley, Jahn Thackrey 
the pauper was bound to him as an apprentice by indenture 
for 7 years; and ſerved his apprenticeſhip accordingly 
with his ſaid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley. The 
queſtion was, whether he gained a ſettlement in Dacre 
by ſuch apprenticeſhip. It was argued on the one ſide 
that he could not; for his maſter himſelf in that cafe 
reſided under the certificate which he brought with him 
when he came from Biſhopfide, and conſequently the ap- 
prentice could not gain a ſettlement with him at Dacre. 
Unto which it was anſwered, that the maſter did not re- 
lide as a certificate perſon at Dacre, becauſe. living upon 
his'own eſtate there he needed not to have delivered any 
certificate, and the certificate which he did deliver could 
have no effect at Dacre, as it had before been delivered 
to" Brſbopſide, which they ought to have kept for their 
own protection; and if a certificate had been neceſſary, 
he ought to have produced another certificate, And of 
this opinion was the court, and held that the apprentice 
gained a ſettlement at Dacre. Burrow's Settl. Caf. 387. 
7. 28 C. 2. Herfley and Hollingſclough. Horſley gave a 
certificate to Abraham Cope and his family, who went 
with it to Hellingſcleugh, where his fon the pauper was 
; * born. 
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born. The pauper at 12 years of age went to Pe}, aud 
was hired and ſerved for a year there; and then returned 
to Hollingſclough. The queſtion upon this caſe was, 
whether the ſon of a certificate perſon, born in the pa. 
riſh to which his parent came by certificate, could gal 
a ſettlement in a third pariſh by a hiring and ſervice for a 
year. And the court were clear that this gained a ſet- 
tlement in the third pariſh; and that the caſe of Siltm 
and Wincanton was in point, only with this immaterial 
difference, that there the ſon's ſettlement was gained by 
apprenticeſhip, and here by a hiring and ſervice, Bur- 
row's Settl, Caf. 385. | 

E. 29 G. 2. St. Peter's in Nottingham and IVilfird, 
The pariſh of Bean gave a certificate with one Trex 
tham to St. Peter's, The certificate man took the paupet 
John Wright to be his apprentice, and the pauper ſerved 
him ſome conſiderable time in St. Peter's, Afterwards, 
Trentham the maſter removed to St. Mary's, where the 
apprentice ſerved him about a year. The two juſtices 
and the ſeſſions were of opinion, that the certificate ex- 
' tended to St. Mary's, though only directed to St. Peter's; 
and conſequently, that the apprentice gained no ſettle- 
ment in St. Mary's. It was moved to quaſh the orders 
of the juſtices, becauſe their opinion was contrary to 
the determination in the caſe of High and low Bifhp/id:, 
viz. that a certificate extends to no other pariſh, but that 
only to which it is given: And an apprentice gains his 
ſettlement by the laſt 40 day's ſervice; which, in the 
preſent caſe, was at St, Hary's, to which pariſh the ma- 
ſter was not certificated. And the counſel on the other 
ſide gave it up, as being exactly the ſame point with the 
cited caſe of High and low Biſbopſide. Burrow's Settl. 
Caſ. 391, > 481 

T. 30 & 31G. 2. Great Torrington and Bideford. By 
a certificate from Lancraſs, Mary Bray came to Bideford, 
and inhabited there ſome years. Then ſhe was bound 
apprentice by the officers, of the pariſh of Lancraſs, and 
lived under the indenture, at Great Torrington, for ſeve- 
ral years. After the expiration of the apprenticeſhip, 
ſhe hired for a year, and ſerved that year in Bideford. 


The queſtion was, whether by this hiring and ſervice ſhe 
gained a ſettlement at Bideford, to which place ſhe had 
come by certificate? And it was adjudged (the point be- 
ing clearly given up, as in the former caſe), that having 
ferved an apprenticeſhip in a third pariſh, ſhe was be- 


come quite clear of the certificate, and therefore was , 
muc 
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much at liberty to gain a new ſettlement in Bideferd, 
45 any uncertificated perſon could be. Burrow's Serti. 


Caf. 428. a N | 
And the like was adjudged in the ſame term, in the 


caſe of Keynſbam and Hanham. Burrow's Settl. Caf. 429. 


3. A certificate is diſcharged by an eſtate of a man's 
own. _ 


Altho' the ſtatute of the 9 & 10 V. ſays, that no per- 


ſon who ſhall come into any pariſh by certificate, ſhall be 


adjudged by any act to have gained a ſettlement there, 
unleſs he ſhall really and bona fige take a leaſe of a tene- 
ment of 101 a year, or execute {ome annual office in the 
pariſh ; yet it hath always been holden, that a man may 
not be removed from his own, whether it come to him by 
deſcent, deviſe, or purchaſe z and continuing thereon 40 
days, he ſhall thereby gain a ſettlement, provided that in 
caſe of purchaſe the conſideration bona fide paid amount to 
the ſum of 301; as will appear fully from ſeveral caſes 
hereafter following. | 


9. A certificate is diſcharged by a removal. 


H. 28 G. 2. Sudbury and Uttoxeter. Thomas Bladon, be- 
ing ſettled at Sudbury, came by certificate with his wife 
and children to Uttoxeter. Thomas died there, and his wife 
and children remaining at Uttexeter under the certificate, 
decame chargeable, and were removed and ſent back to 
Suabury. In about a year after, ahn Bladen, one of the 
faid children, was bound apprentice in the parifh of Ur- 
tixeter, and ſerved out his time there, The queſtion 
was, Whether by ſuch apprenticeſhip he gained a ſet- 
flement at Uttoxeter. By Ryder Ch. J. and the court: 
The removal in this caſe to Srdbury did reſtore the pau- 
per to a new right of gaining a ſettlement; for the cer- 
theate is as it were fundus officio, and is diſcharged by 
the order of removal. It can have its effect but once; 
and after the removal back, it is totally at an end; and 
the certificate perſon is reſtored as fully to the capacity 
of gaining a ſettlement, as if there had been no certifr- 
date at al} : The law is ſo far from looking upon a certi- 
forte as continuing after an order of removal; that the 


pauper cannot return to the place from which he was 


removed, without incurring a penalty. And it was ad- 


judged 
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judged that the pauper gained a ſettlement at Utrozergy. 
Burrow's Settl. Caſes 373. "ne | | 


10. Whether a certificate is diſcharged by the he 
þ per's deſerting it. | 


H. 24 G. 2. Sowerby and Halifax. The pauper's father 
came with a certificate from Halifax to Sowerby, and du- 
ring his reſidence there under that certificate the pauper 
was born. The father died. The widow and the pau- 
per her fon went back voluntarily to Halifax. After ſome 
time, they went with a new certificate from Halifax to 
another place; and having reſided under the new certifi- 
cate for ſome time, they returned again to Halifax, After 
which, the pauper was bound apprentice in the pariſh of 
Sowerby to which the firſt certificate was given, and there 
ſerved out his apprenticeſhip. And the ſeſſions being of 
opinion that the pauper, at the time of his being bound ap- 
prentice as aforeſaid, was not, nor 6ught to be conſidered 
as a perſon who came into the townthip of S2werby afore- 
ſaid by certificate, he not having lived or refided within 
the ſaid townſhip during the ſpace of nine years and up- 
wards next before the time of his being bound apprentice 
as aforeſaid, and that therefore he obtained a fettlement 
by his apprenticcſhip in Sowerby aforeſaid, did therefore 
confirm the order of the two juſtices for ſending him to 
Sowerby, It was moved to quaſh theſe orders of the juſtices, 
But it. appearing likewiſe upon the ſtate of the caſe that 
the indenture was not ſtamped, the orders were quaſhed 
upon that conſideration, without determining how far the 
deſertion of a certificate ſhall deſtroy the effect of it. Bur- 
row's. Settl.. Ca. 408. | | 

T. 29 & 30G. 2. Taunton St. Mary Magdalen and 
Taunton St. Fames's. Robert Bagg, the grandfather” of 
the pauper, came with a certificate from Taunton St. 
James s to Taunten St. Mary Magdalen's. Afterwards he 
went back into the pariſh of Taunton St. James's, and 
there had Robert his ſon, the father of the preſent pau- 


per. And afterwards Robert, the pauper's father married 


in Taunten St. Fames's, and went and lived with his wife 
and family, in a houſe in the ſaid pariſh of Taunton vt. 
Fames's, apart from his father; and had iſſue Robert the 
pauper, born in Taunton St. Fames's. - Robert the grand- 
father died in Taunton St. James's. Then Robert the father 
died. And Robert the pauper was bound an apprentice 
hy the pariſh of Teunten St. Fames's, into the pariſh of 


Tauntn 
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Taunton St. Mary Aagdalen; and there ſerved his appren- 
iceſhip. It was urged, that by virtue of the certificate 
men with his grandfather to the ſaid pariſh of Taunton 
it, Mary Magdalen, the ſaid apprentice gained no ſettle- 
nent in Taunton St. Mary Magdalen, but continued ſet- 
led in the pariſh of Taunton St. Fames's, which had given 
the certificate. But the court (without going into the 
queſtion whether the certificate act extends to grand- 
children, or whether the ſon of this certificate man was 
emancipated from his father's family or not, as theſe 
points were not neceſſary to be diſcuſſed in this caſe) de- 
livered their opinion, that the certificate itſelf was of 
no force, at the time of the | IE being put ap- 
prentice in Taunton St. Mary Magdalen's, but was then 
totally, at an end. For in ſo long a courſe of time, 
which was 54 years after granting the certificate, and af- 
ter ſuch a deſertion, it was reaſonable to conclude that 


there, was an end of it. It was abſolutely waved and 


deſected.. And the father and grandfather of this pauper 
could not have gone to St. Mary Magdalen's again with- 
out a new. Certificate. It is a good deal like the caſe of 
Uttaxtter, where the certificate was conſidered as fundus 
officio, and as if it had never at all exiſted ; being in that 
caſe, totally at an end, as being fatished, and having had 
its. full and whole effect, by the removal of the paupers 
under an order of juſtices indeed) to the pariſh who 
had given that certificate. And in the preſent caſe, the 
certificate being at an end, the apprenticeſhip of Robert 
Lag the pauper will have juſt the ſame effect, as if no 
luch certificate had ever been given at all, or were any 
ingredient in the caſe ; that is to ſay, the apprentice is 
lettled in Taunton St. Mary Magdalen s. Burrow's Settl. 
But where there is not ſuch length of time, it ſeem- 
eth, that merely going away, and not returning imme- 
diately, will not vacate a certificate. As in the caſe of 

land and Caſtleton, H. 5G. 3. The pauper Jahn 

emer was bound: apprentice to a certificate man at Ca- 
elan, and + ſerved. his aſter at Caſileton for ſome years. 


Then. he removed with his maſter to Spetland, where he 


ſerved him 40 days and upwards ; and then was married 
to a young woman whoſe parents lived in Ca/tleton ; and 


till the expiration of the apprenticeſhip, which was up- 


wards of half a year, the apprentice worked in the day 
ume with his maſter in Spotland, but went and lodged 
with his wife at her parents houſe at Ca/tleten. It ſeem- 

ed 
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ed to be agreed by the court (independently of a tens. 
ficate) that wherever the ſervant or apprentice ſodges, then 
is his ſettlement. And in this caſe, it was uryed, tha 
the certificate was out of the queſtion, For by the x 


prentice reſiding with his maſter 40 days in Sporland, be 
| Had gained a ſettlement there; as they did not reſide in 


Spotlam under the certificate. Conſequently, he came 
back from Spotland to Caſtletan free from the certificate 
juſt as if there had been no certiſicate at all. And; 
odging there above 40 days, he gained a ſettlement 
there, ſubſequent to that he had gained in Spotland. On 
the other hand, it was argued, that the certificate was 
fit} ſubſiſting, and the maſter's removal to 8porland was 
voluntary, and not under any order 'of removal. The 
maſter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate man to (1. 
Fleton ; and the apprentice was part of his family, By 
the court: The maſter, who was # certificate man it 
GafHeton, gained no new ſettlement in 8porland ; and the 
pauper ſtill remained an apprentice to this certificate 
man. The maſter may ſtill go back to CoMeton, the 
pariſh” to which he was certificated. Indeed, it hath 
been determined, that if a certificate perſon goes to an- 
other pariſh, and becomes chargeable to it, and is by an 


order of juſtices removed from thence to the pariſh 


which gave the certificate, then the certificate is at an 


end, it is ſatisfied, it is funqtus officio,” and it can have is 


effect but once. But here the removal is voluntary, not 
by force. The certificate ſubſiſts. And the apprentiee 
remains part of his maſter's family. He was ſo at Sher 


and; and all along continued to be ſo. The certificate 


act fays, that the apprentice ſhall not gain a ſettlement in 
the pariſh to which his maſter came by certificate. But 
35 this apprentice hath gained an intermediate ſettlement, 
he ought to be ſent to that ſettlement which he hath in- 
termediately gained. And the court were unanimous, 


that his fettlement was at Spotland. Burrow's Settl. Caſ. 


. Of ſettlement by birth; via. of baſtards, and alem: 


' £ 1, Of baſtards. 's 
* > ' 1525. 48 ,5U68 £7 9915 2% 1. 
Note; It is not in this place queſtioned, who ſhall or 
ſhalt not be deemed a baſtard, but the ſettlement _— 
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conſidered of ſuch as are firſt ſuppoſed to be baſtards: 
cher matters relating to them, as concerning their filta- 
and maintenance, and the like, are treated of under 


I haflard child is prima fac ie ſettled where barn : And this; How far baſtardy 


vor, | 


o 


are to be ſettled 


þ ine ſettlement ; and a Id 
vas the ancient genuine 6 perſon could _ 


have no other, until he kad reſided for a certain time, as 


is aforeſaid. $44 | 
But this rule admits of diyers exceptions; which are as 
follows © © + * +441} | 


(1) If a woman comes into a place by privity and col- Bd born in 8 
lukon of the officers where ſhe belongs, and is there deli- nus. 71 
vered. of a baſtard; ſuch baſtard gains no ſettlement, not- 
withſtanding its birth. Caſes of S. 66. 

And in the caſes of Mafters and Child, H. 10 . It was 
ruled, that if a woman big with child of a baſtard, and 
ettled in one pariſh, is perſuaded to go into another, and 
here be delivered; this fraud will make the pariſh charge- 
able where the mother was ſettled, though the child was 
net born there: But if a woman, with child of a baſtard, 
come accidentally into one pariſh, and is perſuaded by ſome 
of the + pariſhioners to go into another pariſh, which ſhe 
doth, and there is delivered, this ſhall not charge that pa- 

n which perſuaded her. 3 Salt. 66. | | 

ö) Alſo, if a baſtard is born under an order of remo- Bafard born 2. 
va, and before the mother can be ſent to her place of ſet- —— 
gement, being hindred by water or otherwiſe; ſuch ba- out, | 
tad (hall no be ſettled where ſo born, but at the mother's. 
ſitlement. H. 16 An.  [4lsford and Great Milton. Sef, 
GH x; 33.— 7 of S. 66. 

»(4) Ss alſo, If the officers are carrying a woman by Baſtard born in 
virtue of an order of remoyal, and ſhe be delivered on 2228s 
the" road in tranſitu 3- the baſtard ſhall go with the mo- 
they where ſhe is going, by virtue of the order, notwith-, 
. the birth. E. 10 An. Jane Gray's cale, Caſ⸗ 
of $; 66; - + — - . 5 ' 

Again, In the caſe of Auch I altbam and Param; ur he born af- 
M. 8 WV. A woman big with a baſtard child was removed and before the 
dy order of two juſtices from Much-Il altbham to Peram, appeal. 
Before the next ſeffions, ſhe was delivered at Peram of a 
baſtard child. At the ſeſſions, Peram appealed, and the 
juſtices adj udged the woman to be laſt ſettled at Much- 
Waltham, and ordered her to be ſent back thither. After 
which, an order was made, to ſettle the child at Peram; 
Which it was moved- to quaſh, becauſe though regularly 
baſtatds muſt be mantained where born, yet in this caſe, 

vor. III. X where 
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' where there ſeems to be a contrivance it ſhall not be .o. 


The court ſeemed to agree to this, and a rule was made to 
thew caufe, but none was ſhewed. 2 Salk. 474. 
And further, In the caſe of Maſibury and Coflon, H. 
2 An. A woman big with child was removed by order of 
the juſtices from J/eftbury to Colon : And, pending the 
order, before the next quarter ſeſſions, ſhe was delivered of 
a baſtard child. Coſſan appealed, and thereupon the order 
of the two juſtices was reverſed ; but the child was ſent 
back to Co/ton as the place of its birth. But by the court: 
"The birth at Coſten, did not ſettle the child there, becauſe it 
was under an illegal order procured by H2/tbury, which or- 
der being reverſed, the matter is no more than this, that 
they unjuſtly procured the woman to: go thither, And 
Holt Ch. J. faid, Though here be no fraud in this caſe, yet 
here is a wrongful removal, and the reverſal makes all void 
ab initio : Fraud, or not fraud, is not material in this caſe; 
but the ſettlement of the child depends upon the removal, 


tor if that was wrong, they ſhall not eaſe themſelves by it, 


1 Salt. 121. 2 Salk. 532. kV. 


Baftards born in 32 (5) So alſo, By the ſtatute of the 17 G. 12 5. Where 


a ſtate of va- 
groncys 


Baſtard born in 
priſon, 


Baſtard born in 
a lying - in hoſ- 
pital, 


any woman, wandring and begging, ſhall be delivered of 


a child, in any pariſh or place, to which ſhe doth not be- 
long, and thereby becometh chargeable to the ſame. ; the 


churchwardens or overſeers may detain her, till they can 


fafely convey her to a juſtice of the peace. And if ſuch 


woman fhall be detained and conveyed to a juſtice as 
aforeſaid, the child of which ſhe is delivered, if a baſtard, 
| ſhall not be ſettled in the place where fo born, nor be 


ſent thither by a vagrant paſs ; but the ſettlement of 
ſuch woman fhall be ed the ſettlement of ſuch child. 
(6) A child born in the houſe of correction, {hall be 
ſent to the place of its mother's ſettlement. 2 Buhr. 


338. 8 


And in the caſe of El/ing and the county gaol of Here- 
fordſhire, H. 2 G. A baſtard was born in the county 
gaol : Reſolved, that the ſettlement was with the mother. 
Sefſ. C. V. 1. 94+ 1-3 $78 

(7) A baſtard born in a lying-in hoſpital ſhall follow 
the mother's ſettlement. 13 G. 3. c. 82. fBut as it 
may happen that the mother's ſettlement is not known, 


and there may be difficulties upon the pariſh where ſuch 


hoſpital is ſituate, in removals and appeals concerning 


ſuch ſettlement, it is enacted, that no ſuch. hoſpital {bal} 


be eſtabliſhed without licence from the juſtices in _— 
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(8) T. 5G. New JVindjor and IWhits Waltham. The Baſtard born un- 

iſh of /bite Waltham gave a certificate to a man and a ** ä 
woman ſuppoſed to be his wife, with which they went 
into the pariſh of New Mrtnaſor, and had there fix chil- 
dren. Afterwards, the woman ſwearing they were ne- 
ver married, the queition was, whether (upon that ſup- 
poſition) the children, as baſtards, ſhould be ſet:led in 
the pariſh where they were born, or in the pariſh which 
gave the certificate. with their father and mother? And 
dy the court, There is no doubt but the baltard of a certi- 
ſicate perſon is ſettled in the p ce of his birth, for he is 
not ſuch an iſſue as will follow the ſettlement of his father 
or mother, neither is ſuch baſtard his or her child within 
the intention of the ſtatute, ſo as to be ſent back with the 
patent. Str. 186. | 

But in this caſe the point turned chiefly upon the cer- 
tificate's being concluſive ( for as the pariſh had given a cex- | 
tiicate with the man and woman, as huſband and wife, il 
te court held that they were not afterwards to be ad- iy 
mitted to diſpute the validity ,of ſuch marriage, but/ad- . 1 
judged the children to be ſettled in the pariſh grantin | | 
the certificate); [Therefore in the caſe of Helton 
Lidlinch; 7. 15 G. 2. the matter came under debate , 
again; which was thus: A fingle woman went into the . | | 
pariſh\ of Lialinch, with a certificate from He/tor'; lived | 
there a year, and then had a baſtard - child. The ſole. f 
queſtion was, Whether the child ſhould be ſettled in the 
patiſh where born, or in the pariſh giving the certificate? 8 1 
By the court: The certificate muſt be taken to be good, x | 
and ali fraud to be laid out of this caſe, it being a; year * "= 
that the dwelt in the pariſh, before ſhe was. delivered. of | 


the child; and wherever this court, in determining a 


lettlement, adjudges upon the point of fraud, that fraud N 
muſt be expreisly ſtated; for as fraud is odious, it is ne- 4 
yer to be preſumed, The caſes hitherto adjudged as to þ 
this point, have either depended on point of fraud, or an 4 
— So where: the child is born in a gav), | li 
he ſhall be ſettled in the-pariſh where his mother is; for | ö 
ſhe ſhall be conſtrued to be in cuſtody of the lau, and in | ' 
all other reſpects a pariſhioner. But the preſent: caſe 
ſtands entirely on the 8 & 9 . which for the encburage- 
ment of labour and induſtry, gave power of removing 
perſons by certificate, which certificate obliges the parith 
to whom given to receive and continue them in that pa 

riſt, till they become actually chargeable, and then ſuch 
Perſons is to be removed, together with his or her family, 
LAK X 2 and 
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and in another place, with his or her children, to the 
place from whence the certificate was brought. The 

ueſtion then is, Whether the baſtard is included under 
the words family or children? And we take it he is not: 
for the law takes no notice of baſtard children, they ate 
filti nullius, filii populi, and are prima facie ſettled where 
born. Nelſ. Baſt. Se. C. V. 2. 170. Str. 1168. Bur- 
row:s Settl, Caf. 187. 

T. 19 & 20 G. 2. Wyke and Hipperholm cum Brig luuſi. 


Iwo juſtices made an order for the removal of 


Catton otherwiſe Speight, being a baſtard, from Wyle to 
Hipperbhelm the place of his birth. Upon appeal, the gf 
ſions quaſhed that order. The caſe was: Sarah Catten, 
mother of the pauper, came on the.25th of March by 
certificate from Sheife to Hipperholm,, being then preg- 
nant with a baſtard child, namely, the ſaid John Catton 
otherwiſe Speight the pauper; and was afterwards, in 
April following, delivered of him at Hipperbalm. 'T he 
ſeſſions, being of opinion. that the ſaid Fohn Catton the 
pauper by reaſon of the ſaid certificate, did not gain a 
ſettlement in Hipperbalm where he was born a- baſtard as 
aforeſaid, diſcharged the original order. The certificate 
itſelf was returned by the certiorari, which undertook 
that Shelfe ſhould provide for her and ber child, when- 
ever they ſhould become chargeable, It was moved to 


- quaſh this order of ſeſſions, upon this objection, that 


the juſtices at the ſeſſions had miſtaken the law ; in ſup- 
ort whereof was cited the caſe: of . Helton and -Lidlinch, 
On a rule to ſhew cauſe, the counſel on the other ſide 
inſiſted, that Shelfe was the laſt legal place of ſettlement 
of the pauper. And they argued that this caſe, is clearly 
diſtinguiſhable from that of Helton, and Lidlinch, Fot 
here the woman is ſtated to be then pregnant witha baſtard 
child, and the certificate expreſsly undertakes to provide 
for her and her child; ſo that Shelfe plainly bad this ve- 
ry child in contemplation, no other child being named 
or hinted at. Unto which it was anſwered, That-by the 
expreſs reſolution in the caſe of. Lidlinch, a baſtard of a 
certificate woman is ſettled where born; and fraud ſhall 
never be preſumed, where it is not ſtated. The queſtion 
therefore is, Whether the unborn baſtard is to be conſi- 
dered as certificated. *Tis true, a certificate is conclu- 
five againſt the pariſh who gives it: But that is only in 
ſuch points as are included in the certificate. This cer- 
tificate,, undertaking, to provide for her and her- child, 
muſt: mean a child in being. If ſhe had A 
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they ſhould” have ſtated the matter ſpecially, Lord 
chief juſtice Lee and Mr. juſtice Mrigbt agreed, that they 
maſt take the child referred to by the certificate to be a 
legitimate child then in being. And Mr. juſtice Fo/ter 
obſerved (to which obſervation the other two juſtices 
avreed), that it did not at all appear, that the pariſh 
who gave the certificate 4new that the woman was then 
with child. And he added, that there were many inſtan- 
& where women were near their time, without bein 
knowif'to be ſo. The counſel for Hipperholm propoſed, 
that it ſhould go back to the ſeſſions to be more fully 
ſtated. * But their opponents ſaid, and the court agreed, 
that could not be done without conſent. And the coun- 
{el for Myle refuſing to conſent, the court were of opi- 
nion that the rule muſt be made abſolute. And the or- 
der of ſeſſions was quaſhed, and the original order af- 
firmed. ' Burrow”s Settl. Caf. 264. 
M. 10 G. 3. Ipſey and Studley. Anne Cauſier came 
into the pariſh of Ipſley, with a certificate from Studley in 
the words following: To the churchwardens and over- 
ſeers of the poor of the pariſh of 7p/ey ; We the church- 
wardens and overſeers of the poor of the pariſh of Studlcy 
do hereby certify, own, and acknowledge Anne Canfier 
ſpinſter, and the child or children that ſhe now goeth 
wich, to be our inhabitants legally ſettled with us in 
our ſaid pariſh of Studley: And if at any time here- 
« after-the ſaid Anne Cauſier, or her child or children 
Which ſhe now goeth with, ſhall become chargeable to 
nnd aſk relief of your ſaid pariſh of 7p/ley, we the ſaid 
* eurchwardens and overſeers of the poor of our faid 
* parifh'of Studley do hereby promiſe for ourſelves and 
5 ſiieceflors;” that we will, when requeſted by any of 
wu, receive, relieve, arid provide for them, as our in- 
*haditants, according as the law in that caſe requires.“ 
The child was born at 7p/ey, within about a month after 
de came to reſide there under the certificate. It was 
gued, that the certificate in this caſe could not operate 
8 to che unborn child, but that the child was notwith- 
landing ſettled in the place where it was born: That this 
1s not a certificate within the act of 8 7 9g IF. c. 30. The 
ing relates to a non-entity, an embrio. An un- 
born child cannot be perſonally certificated. It is no 
pt of the parent's family; And the act obliges only the 
certifying pariſh to provide for the pauper mentioned in 
the certificate; together with his or her family; and a baſ- 


ud, in the ſenſe of the act, is part of no perſon's family, 
X 3 —zut 


325 


326 Yoo2, (Settlement by birth.) 


But the court were clearly of opinion, that: the pariſh 
of Studley was bound by this certificate, which takes 
notice of the woman's A then unmarried and with 
child; and acknowledges the child ſhe then went with to 
be legally ſettled with them in their pariſh. And lord 
Mansfield obſerved, that the woman was very big with 
child; and was underſtood by both pariſhes to be ſo. 
And Studley expreſsly promiſed to provide for the infant 
ſhe then went with, Therefore they ought to be bound 
by their certificate. An infant in wentre ſa mere may be, 
to a variety of purp6ſes, conſidered as born. Hur. Seil. 
Caf. 650. 

Raſtard not to ke (9) Hitherto concerning the ſettlement of a baſtard 
removed whilſt a child: But notwithſtanding the child's ſettlement, yet ne- 
nucle child. vertheleſs if the mother and the child have different ſettle- 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, and be maintained ah the charge of the pa- 
riſh where the mother is ſettled, as a neceſlary appendage 
of the mother, and inſeparable from her: for there doth not 
ſeem to be any law to force the child from the mother, or 
to compel the pariſh where it was born to maintain it 
whilſt it is out of their pariſh. | 

As to its being inſeparable from the mother, the follow- 
ing caſe happened, M. 3 G. 2. Skefireth and Il alſerd. The 
order was, to remove a woman to her ſettlement ; and her 
baſtard child, of two years of age to another pariſh at 2 
diſtance from the mother, being the place of its birth. It 

Was objected, that the child being a nurſe child, they can- 
not ſeparate it from the mother, by reaſon of the care ne- 
cellary to nurture ſo very young a child; which none can 
be ſuppoſed lo ht to adminiſter as the mother of it; and 
therefore it ſhould have been ſent with her to the place of 
her ſettlement. And it was quaſhed by the court for that 
reaſon. Sf. C. V. 2. go. EY OEM 

But altho' the child may not be ſeparated from the mo- 

ther, yet it ſhe-voluntarily deſert it, it ſeemeth that the 

caule of nurture then ceaſeth, and that then it may be 

| lent to its place ol ſettlement. | 

Foidence of bu. 1410) E. 8G. 2. St. Peter's and Old Swinjad. Two 
vary after ne z uſtices remove F4/2fh the ſun of Jaſepb Haigbingtan from 
mother get.. St, Peter's to Old Stuin ford, as a baitard born there on the 
body of Hanan Ate, On appeal, the ſeſſions quaſh 

the order, and tate the cate ſpecially ; That Fofep® 
Hnighingion, the father, gave evidence in court, that for 

=, years wzether, he tiavelled with the ſaid Tarnal 2 
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4% wandering perſons from place to place, till the death 
of the ſaid Hannah Afte, which was about 15 weeks 
ince ; and that during all that time they cohabited and 
lay together as man and wife; and it did not appear, 
that the marriage was ever queſtioned in the lifetime of 
the ſaid Hannah : That during the time that he and the. 
(aid Hannah did fo cohabit as man and wife, ſhe was de- 
livered of three children; that the ſaid Trſeph, one of them, 
who was the perſon removed by the ſaid order, was born 
in the ſaid pariſh of Old Swinford : That the ſaid 77 | 
and the other two children were reputed as his children, 
and baptized as the legitimate children of him and the 
ſaid Hannah : That he and the ſaid Hannah Ate were 
never, married. And it appearing to the ſeſſions, upon 
the- evidence of the ſaid Joſeph Haighington that the ſaid 
Piſeph the infant was born during the time that the ſaid 
Fiſepb, and Hannah did cohabit and lie together and were 
reputed as huſband and wife, and there being no other 
evidence, they were of opinion that the evidence of the 
id Faſeph Haighington. could not ſupport the order, ſo as 
to baſtardize the ſaid Jeſeph the infant removed. And in 
ſupport of the order of ſeſſions it was obſerved, that this 
man could not be a proper witneſs in the caſe; for no 
body.can be adjudged a baſtard without the evidence of 
the woman. But by lord Hardwicke Ch. J. There is 
no ground to ſupport the order of ſeſſions. It is an appa- 
rent fact, that this man and this woman were never mar- 
ried. . And what is there to make him an incompetent 
vitneſs ? It was an objection to an order of baltardy 
two terms ago, K. v. Willey, that it was founded upon 
the evidence of a married woman, which ought not to 
be admitted to diſcharge her huſband. But this man 
doth not ſwear to diſcharge himſelf : For whether he be 
the Jegitimate, or only the natural father of the child, 
he is equally bound to maintain it. Burrow's Settl. Caf. 
n N 


2. Of legitimate children. 

In the caſe of Rickmanſworth and St. Giles's ; A child Mov 8 
vas ordered to be removed from the pariſh of Rickmanſworth — fortied 
to the * of St. Gilzs's, as being the place of his birth, chere ba. 
the place of his father's laſt legal ſettlement being not 

own : For where the father's place of laſt legal ſettle- 
ment of a legitimate child is not known, there the child 
may de ſent to the place of its birth, as well as an illegi- 
umate one. Blackerby. 246. | | 8 


3 
— 
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H. 8 An. Cripplegate and St. Sauiour's. A child of the- 
years of age was removed from one of theſe patiſhes to 
the other, and itappeared in the order, that they removed 
him there, becauſe he was born there, not having any 
otlier ſettlement, - By the court; The father's ſettlement 
18 the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima facie is the 
ſettlement of the child, until there is another ſettlement 
found out. So a baſtard child's ſettlement is its birth, 
becauſe it is filius nullius; fo if they cannot find out the 
ſettlement of a legal father, the birth is a ſettlement of the 


child. If a child be dropt in 4 pariſh, they may remeve 


im to the place of his birth, or where his father's ſettle- 
ment was; and the ſettlement by birth is only quor{que they 
fnd the father's ſettlement; and if they never can find 
that, it is abſolute upon them. Foley. 265. 

But here it is to be obſerved, that in the two caſe 


abovementioned, the point was not in queſtion, whether 


or no if the father had no ſettlement, yet if the mther had 
a ſettlement, ſuch children ſhould follow the mother's (ct- 
tlement, or ſhould be ſent to the place of their birth? Aud 
there will appear good opinions in the next courſe of ſetile- 
ments, that if the father hath no ſettlement as being a ſo- 
reigner, or if the father's ſettlement is not known, yet it 
the mother hath a ſettlement, the children in ſuch caſe 


ſhall not be ſent to the place of their birth, but to the } 


place of their mother's ſettlement ; But the rule intended 
to be drawn from theſe caſes, which is ſufficient for this 
place, and which, the caſes will well bear, is no more than 
this, that the place of the birth of a legitimate child is 
the ſettlement of it, until another ſettlement be fouud 
out. | 
By the 13G. 2. c. 29. for confirming and inlarging the 

owers given by charter to the governors and guardians of 
the hoſpital for the maintenance and education of expoled 
and delertcd young children, it is provided, that no child, 
nurſe, or ſervant, received or employed in ſuch hoſpital, 
Mall by virtue thereof gain any ſettlement in the pariſh 
where ſuch hoſpital ſhall be fituate ; and conſequent!y the 
jettlement of formdlings is not different from that of all 
other perſons: that is, if they are ligitimate children, they 
mall follow their father's ſettlement, if known; if not, 
then their mother's ſuttlement; if neither of theſe is known, 
er if they are baſtards, they thall be ſettled where they 
were born; if that cannot be known, which is properly 
the caſe of a fcundling, this ſeemeth to fall under the ge. 
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neral rule, that every perſon ſhall be maintained and pro- 
vided for in the place where he happens to be, untl a-ſet- 
tlement can be found z for in a chriſtian civilized country, 
no perſon ought to be ſuffered to periſh merely for want 
of neceſſaries. Only, in the preſent caſe, the att takes 
ſuch children off the pariſh, and leaves them to the provi- 
fon of the hoſpital. 10 


jv. Of the ſettlement of children with their parents. 


1. The birth of legitimate children doth not give them Settlement of a 
a ſettlement, except where the ſettlement of their father 4 pros child 
and mother is not known, and then only till it is known. — 
Filey. 209. 14) b 
2. Formerly it was held, that a child ſhall continue with At what age a 
its parents as a nurſe child, until it ſhall be 8 years of age, —— wn 
during which time it ſhall not be deemed capable of gaining gina from the 
a — in its own right; but by the latter reſolutions parents. 
it ſeems to be agreed, that a legitimate child ſhall neceſſa- 
ily follow the ſettlement of its parents as a nurſe child or 
i part of the family, only until it ſhall be 7 years of age; 
and that after that age it ſhall not be removed as part of the 
father's family, but with an adjudication of the place of 
its on laſt legal ſettlement, as being deemed capable at 
that age of having gained a ſettlement of its own, But it 
ſeemeth not difficult to determine with exact certainty, at 
hat age a child may have acquired a ſettlement of its own, 
diſtin&t from the parents ſettlement. For by the 5 El. c. 5. 
„i, Achild of ſeven years of age may be bound appren- 
uce to à ſhipwright, fiſherman, owner of a ſhip, or other 
perſon uſing the trade of the ſeas ; and by the vagrant act 
of the 17 G. 2, a vagrant's child of that age may by the 
juſtices be put out an apprentice: And ſo ſoon as he ſhall 
have reſided and lodged in a pariſh for 40 days under the 
indenture, he will have thereby gained a ſettlement: So 
that the preciſe time, when a -perſon may have gained a 
ſettlement in his own right, is at the age of ſeven years and 
40 days, | | 
3. Z. 10 An. Q. and St. Giles's. Order to remove an How far — 
infant to the pariſh of St. Giles's ; becauſe it appeared, — — 
that though the father was ſettled at another place, yet ment. 
the child was born at St. Giles. Quaſhed by the court; 
tor that the place of the ſettlement of the child is with 
the father, and not the place where the child was born. 
. C. V. 1. 18. | | 7 
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H. 106. St. Giles Reading and Everſly Blackwater, It 
was ruled by all the court upon argument, that where: 
father gains a ſecond ſettlement after the birth of his child, 
that ſettlement is immediately communicated to the chile, 
And a child may be ſent to the place of his father's ſettle. 


ment, without ever having been there before. Se, C. ). 


2. 112. Str. 580. L. Raym. 1332. 

M. 12 G. 2. Sowton and Syabury. ** queſtion waz, 
whether the children, being above the age of nurture, 
ſhall be removed with the father to the father's ſettlement, 
where the child had never inhabited? By Lee Ch. ]. 
In the caſe of Everſſy Blackwater, the court were of op. 
nion, that a child might be ſent to the ſettlement of his 
father, though it had never been there before, contrary 
to an opinion of L. Parker in a tormer caſe. And he faid 
the true diſtinction, I think, is, that where children have 
N no ſettlement, but continue part of their father's 
amily, they ſhall follow their father's ſettlement. $:/ 
C. . 2. 150. Andr. 345. q 


removed to Milton with bis children, and gained a ſettle- 
ment there; and becoming very poor, his children born 
in Comner, were by an order of two juſtices ſent to Com- 
ner, viz. thole that were under ſeven. years old; the juſ- 
tices apprehending, that the place of their birth was the 
place of their lawful ſettlement, And this order being 


removed into the king's bench by certiorari, it was inſiſted 


to maintain the order, that the children had gained a ſettle- 
ment in Camnen by birth, which was not altered or de- 
feated by any ſubſequent act of their father in gaining 2 
ſettlement at J£/ton; for his children were with him 
there only as nurſe children, and his ſettlement ſhall not 
be the ſettlement of the childzen. But by Holt Ch. J. 
The place where a baſtard is born, is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 
riſh ; but the place where legitimate children are born, 1 
not the place of their ſettlement, for let that be where it 
will, the children are ſettled where their parents ae 
ſettled ; as for inſtance, if the father is ſettled in the pa- 
riſh of H. but goes to work in the pariſh of B. and before 
he gains any ſettlement there, has a ſon. born in the pa- 
riſh of B. and then dies; this child may be ſent to the 
pariſh of H. for it is not the birth, but the ſettlement of 
the father, that makes the ſettlement of his child ; and if 
the father hath gained a new ſettlement for himlcl!, A 


ha 


T. 2 An. Commer and Milton. A man. ſettled at Comer, 
and having ſeveral children born in that pariſh, afterwards 
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hath Tikewiſe gained a new fettlement for his children, 


who do not go with him to his new ſettlement as nurſe 
children, but as part of his family, 2 Salt. 528. 3 Salt. 


209, 

T 7. 7 G. Eaftwoodhay and TWeſtwordhay. Upon appeal 
from an order of two juſtices, for the removal of Robert 
Baker, from the pariſh of J/:ftwordbay to the pariſh of 
Eaftwordbay, the ſeſſions ſtate the fact ſpecially for the 


opinion of the court: That forty years fince, Thomas 


Baker, the father of this Robert, was ſeiſed in fee of a 
rechold eſtate in the pariſh of Hampftead Marſhal, where 
he lived till the year 1697, and had this fon Robert, who 
was at that time eight years old: That in 1697, Themas 
the father and all his family removed to Chevely, where 
he rented a tenement of 201 a year, for two years: That 
in 1699, he purchaſed a copyhold eftate of 111 a year 
in the pariſh of JYeftturodhay, whither he removed with 
his fon and fervants, and ſerved churchwarden and other 
pariſh offices, and paid taxes, and ſtaid there till the year 
1516: That in 1716, he purchaſed a cottage of 11 12s 
bd a year in Faſtwoodhay, and went and lived upon it 
till his death: but Robert the fon ſaid behind in . 
undhay, whete he married a wife, and has worked ever 
linde on his own account, and that he is 30 years old. 
Upon the whole; the ſeſſions confirmed the order of the 
two juſtices for his ſettlement at Ea/twoodbay, It was 
moyed to quaſh the order of ſeſſions, for that the ſettle- 
ment of Robert the ſon is either at Hampſtead Marſhal, 
where he was born, and where he lived till eight years 
old; or if it ſhould be carried fo far, as that he gained 2 
new ſettlement with the father, by removing with him 
i part of his family, according to the caſe of Commer and 
Milton,” yet that can carry him no farther than Wefwnd- 
by, which is the laſt place to which he accompanied his 
father; but let the ſettlement be in either, it is not ma- 
terial now ; the only queſtion being, whether here is any 
ſettlement in Zaftwoodhay, for which there is no colour. 
On the other hand, it was inſiſted, that let the ſon be of 
dat age he will, he ſhall follow the ſettlement of the fa- 
ther, till he gains one by his own acquiſition ; and it ap- 
fearing he had never done any thing to gain a ſettlement 
dy ach of his own, either in Hampſtead Marſhal, Chevely, 
or /Ve/twcodhay, then he muſt follow the ſettlement of the 
father as well in £a/twordbay as in any of the reſt. Pratt 
b. J. The queſtion is not, where this man and his fa- 
Wily are ſettled, but Whether there appears a ſettlement of 
| him 
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him in Ea/twodbay ! If he had gone thither with his (4. 
ther, as part of the family; poſlibly it might have been 
a ſettlement of him there: but by ſtaying behind, he was 
divided from his father, and therefore there is no colour 
to make it a ſettlement in Za/twodhay, TI think his {@. 
tlement is in J//twoodbay, which was the laſt place where 
he lived as part of his father's family. To which the tet 
of the court agreed : And the order was quaſhed. . 
78. 
"Tz 2 G. 2. St. Michael's Coſlany in Norwich, and &.. 
Matthew's in Ipſwich. Two juſtices made an order, to 
remove Edmund Williams, Anne his wife, and Ednund, $1 
lomon, and Amy, children of the ſaid, Edmund the father, 
from the pariſh of St. Michael in Norwich, to the pariſh 
of St. Matthew in Ipſwich. Upon, an appeal from this 
order, the ſeſſions ſtated the matter ſpecially, viz. That 
Edmund Williams the grandfather, was ſettled at Shi 
Mallet in Somerſetſhire ; and afterwards removed to Bruton 
in the ſaid county, and had a writing given him from $hyp- 
ton Mallet, acknowledging his legal ſettlement to bethere; 
by virtue of which, he continued, at Bruton for 20 years, 
where Edmund the ſon was born; and that he continued 
there with his father till he was nineteen. years of age, 
and was bred up to his father's buſineſs of a woolcomber. 
Then Edmund the ſon left his father, and came to Ner- 
wich, and there he married two wives; by the firſt he had 
£dund the grandſon ; and ten years after his wife died. 
Then he married Anne his now wife; by whom he had 
Solomon and Amy two other children; fince whole birth, 
about two years ago, Edmund Milliams the grandfather 
gained a new ſettlement at St. Matthew's, Ipſwich : But 
Edmund the fon hath never lived with his father at /pftuich, 
or any where elſe, ſince he lived with him at Bruten. 
The queſtion was, whether the perſons removed, to wit, 


Edmund the ſecond, his wife, and three children, ſhould 


follow the ſettlement of the grandfather at p/wwich z or 
whether they ſhould not be looked upon as ſeparated from 
the grandfather's family, eſpecially after ſo long an in- 
tein of time ? Mr, J. Reynolds; I do not ſee how the fa- 


ther can gain a ſettlement for the ſon, ſo many years at-- 


ter the ſon has left him. Lord Ch. J. Raymond; I think 
it is odd, that an old man of ſixty, Who has left his father 
for 40 years, ſhall follow the ſettlement of his father, as 
oft as his father removes, In the cafe of young children 
it is. otherwiſe ; for they cannot be ſevered from their pa- 


rents, becauſe of nurture, And by the whole court : = 
reaſon 
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reaſon why we enquire-into the ages of children is, be- 
cauſe if they are grown up, and above ſeven years old, 
they may gain a ſettlement by their own act; but it is 
moſt a contradiction in terms to ſay, that a man who 
has left his father 40 years, ſhall follow the ſettlement of 
his father. Se. C. V. 2. 129. Str. 831. 75 

H. 21 G. 2. Bugden and Ampthill. Fohn Green, fa- 
ther of Thamas Green the pauper, came by certificate from 
Rnſtn to Ampthill. They remained together at Arprhill 
under the certificate, till Thomas the pauper came of age, 
Then Themas the pauper, being upwards of 21 years of 
ave, married in Ampthill, and left his father, and lived 
there with his wife and children diſtin& from his father, 
till removed by the preſent order. Three years after the 
marriage of Thomas, John the father removed from Ampt- 
hill to Bugden, and there gained a ſettlement : But Themas 
the pauper never lived there. It was argued, that here 
was a good ſettlement of the pauper at Bugden, for that 
the laſt ſettlement of the father would be the legal ſettle- 
ment of the ſon, unleſs the ſon had gained a new ſettle- 
ment of his own. On the other hand, it was inſiſted, that 
the ſon did not live with his father at Bugden, he could 


not gain any ſettlement: there, being no part of his fa- 


mily ; and the rather, becauſe he had an independent and 
ditin&t family of his own at another place. And of that 
opinion was the court; who held, that the pauper ceaſed 
to de part of his father's family, upon his marrying and 
datlem, Caf. 270. 

Eig G. Walpole St. Peter's and Miſbech St. Peter's. 
The/pauper, being ſettled at Outwell as part of his fa- 


ther's family, liſted himſelf for a ſoldier, and continued in 
the feryice/four years. After his diſcharge, he came home 4 
to his ſather, who had removed from Quzwell, and then lived 


at Mulpole, and rented and occupied a farm there of about 
Jol a year, and continued with his father there about 12 


or 4 weeks; and afterwards worked at different places 
s labourer, till he was removed by order of two juf- 
tees from” Miſbech to Walpole aforefaid, The ſeſſions, 
upon appeal, confirm the order. It was moved to gu 


doth [theſe orders, for that the pauper's legal fettlement 
was at Outtbell; which was the place of his father's ſet- 
lemont at the time of the pauper's leaving his father's ta- 
mily,'and conſequently the pauper's own derivative ſet- 
lement, - The ſon, «by lifting himſelf for a ſoldier, and 


continuing four years in the ſervice, became emancipated 


1 * N from 


living ſeparate and diſtin from his father. Burrow”; 
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from his father's family; and not having gained any ſub, 
ſequent ſettlement for himſelf, muſt reſort to his 6)d de- 
rivative ſettlement at Outwel!; and could not, after ſuck 
an emancipation from his "father's family, gain a ſettle. 
ment at /Yalpole St. Peter's, where his father had'newly 
and ſubſequently. gained a (ſettlement, but had none 
there when the ſon left him and ceafed to be part of his 
family. And a rule was made to ſhew cauſe. Which 
rule, upon affidavit of ſervice, was made abſolute, with. 
out defence. And both the orders were quaſhed. Buy, 
Lettl. Cal. 638. a N | ' 

H. 10 G. St. Giles and Everſly Blackwater, Tho- 
the place of the birth of a child, where the father hath 
no ſettlement, is the place of the ſettlement of the child; 
yet whete the father hath gained à ſettlement, his chil- 
dren, though born in another pariſh, ſhall be looked oh 
as ſettled at the place of their father's laſt legal ſettlement, 
and ſhbll- be removed thither, as well after the death of 


their father, if occaſion requires, as in his lifetime, ſup- 


poſing they have gained no ſettlement of their own, - L, 
Raym. 1332. Str. 560. n Ste 

T. 8 ip K and-Luthington. Hemi and his wife were 
ſettled at Luctington, and came to St. Auflin's, and there a 


child was born. The father dies in the king's ſervice, 


Father dead and 
the mother a 
widow, 


The queſtion was, who ſhall keep the child ? It was ob- 
jedted, that it was ſettled where born; for that they could 
not fend it to the father, when he was dead. But by Hat 
Ch. J. The death of the father doth not alter the child's 
ſettlement. Comb. 380. ; OY 
-» So if the father dies before the child is born; pet the 
child ſhall be ſettled where the father was ſettled before bis 


death. M. 5 An. O. and Clifton, V iner. Settlem. J. 


6. A. 1 C. t. George's and St. Karherin“ sc A man 


ſettled in St. Katherine's,, married, and had fix children 


born there, and died. After his death, the- widow goes 
int the patiſn of - $1: George, with her ſix children, and 
rents a houſe of 121 à year, and lives in it wich her 
children four months. The ſingle queſtion was, Whether 


the children ſhould be ſettled where their father was laft 
ſettled; or have a ſettlement with the mother in thejpariſh 


of St. George ? And the whole court were of opinion, 
that the ſix children were ſettled in the pariſh of &. 
George, where the mother's laſt ſettlement was. And by 


Parker Chief Juſtice; There is no diſtinction between 


the ſettlen:ent of children with the father or mother; 


for they are as much her's as the father's, and nature 


3 obliges 
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dliges her, as much as the father to provide for them; 
© does the law; and every argument that holds for their 
fttlement with the father, holds as to their ſettlement 
with the mother. I he reaſon why children-ſhall- not gain 
iſectiement,. where the widow gains a ſettlement only by 
intermarriage, is, becauſe it is then not her family, but 
her huſband's 3 and ſhe cannot give the children any 
{ſtenance without the huſband's leave. But in this caſe, 
ince-ſhe is equally puniſhable with her huſband for deſert- 
ing her children, and therefore could not leave them be- 
hind her, they muſt gain a ſettlement with her, Foley. 254. 
C. V. 1. 69. | | 

H. 13 G. Weoodend and Paulſpury. Jubn Buncher was 
ſettled at M oodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Pazl/- 
h, into a meſſuage and tenement of her own for lite. 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whether 
the daughter gained a ſettlement at Paulſpury? And it was 
ajudged that ſhe did ; becauſe the mother being a widow, 
having gained a new ſettlement after her huſband's death, 
the; daughter gained à ſettlement alſo as part of her 
family. And there is no difference between. a. father's 
gaining a ſettlement, and a mother's, in ſuch a caſe as 
mus j for the mother is obliged to provide ſor her children 
ier her huſband's death, as the father was when living; 
and ſhe could not leave this . behind her, neither 
ory be-removed from her. L. Raym. 147 3. Fol. 256: 

; 746. | | ” Ar 2s.) T416912917 v1 
T8: 4G. 2. Berton Turf and Happrſburgh. Thamas 
Man hired a farm of the yearly value of 4001: in Barton 
et which he occupied for about three years, and died 


Tatfeuto: 


appiſburgh, and dwelt in a houſe and occupied 
„of the yearly value of 41, which were given 
the will of her father. And Deborah her daughter, 
teing then of the age of 13 years, went and lived with 
hex mother as part of her family, for about a year and a 
ul. By the court: The daughter gained-a new ſettlement 
Wiappyourgh,t by living with her mother there, as part of 
ber family, upon the mother's on eſtate. For a child may 
Rein a ſettlemeut under its mother after the father's death, 
equally as under its father whilſt alive. The mother's 

has the ſame effect upon the child as the fathes's 
td... Burrow's Settl, Caſes. 49. 8 0 oy * k 
en 285 N 2 


r his death his widow removed from Barton 
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„And the like was held by the court in the caſe of 0u 
md. Mall, M. 9 G. 2. 14. 64. K 


Father dead and 7. . 10 M. Wangford and Branden. Three poor mel 


1 


ad nal 


Hangford came into the pariſh of Brandon, and there 
married three poor widows of Brandon, who received re. 
lief from the ſaid pariſh ; each of which widows ha 
children by their former huſbands, ſome under 7, ſome 
above 7 years of age. It was holden, that the children 
did not gain a ſettlement in angford, nor were removeable 
thither, to charge that pariſh. As to the nurſe children, 
hey, jndecd might be ſent thither for nurture only: Yet 
{till the pariſh of Brandon muſt relieve them there, and 
nat the pariſh of //angford. But the children above the 
age of 7 years ought not to be removed at all; being 
ſettled inhabitants in the pariſh of Brandon. And the rc 
moval of the mother ſhall have no influence on the ſcttle. 
ment of their children. Garth. 449. 2 Salk. 482. Burraw'; 
Settlem. Caf. 3. 

In the aforeſaid caſe of Comner and Milton, T. 2 An. It 
was ſaid, that if after the death of the father, the mother 
marries again, to a huſband. who. is ſettled in another 
pariſh; her children, ſuch of them as are above 7, years 
old, ſhall not be removed; thoſe under ſhall be removed, 
but that only for nurture, for they ſhall be kept at the 
charge of the other-pariſh, where their father whilſt living 
was ſettled ; and to that pariſh they may be ſent after) 
years old, as to the place of their lawful ſettlement ; for 
this-accidental ſettlement of their mother, which was only 
by the marriage with a ſecond huſband, and as ſhe is now 
become one perſon with him, ſhall not gain a ſettlement 
for her children, © NES bs #5; 

And in the caſe of JYVdend and Paulſpury aforeſaid, H. 
13 G. It was ſaid, that if after the huſband's death-the 
wife ſhall marry again, to a man ſettled in another pariſh; 
her children by her former huſband muſt go with her for 
nurture, yet they are no part of her ſecond huſband's fe- 
mily, and therefore gain no ſettlement thereby in the pa- 


_ 
— 


riſh where the father in law is ſettled. L. Raym. 1473 


T7. 687 G. 2. St. Giles's in the Fields and St. Clan. 
facob Maile, the pauper, was an infant of ꝙ years of ge. 
is father's ſettlement was not known: His mothers 
ſettlement before their marriage was known. His father 


died: His mother married a ſecond huſband, who hat-4 


ſettlement ; and ſhe, conſequently, gained a new ſertle- 
moat by this ſecond marriage. By the eourt : Jacob — $ 
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kttlement is where his mother was Taft icttled before her 
nariage with Jacob's father; the new gained ſettlement 
of his mother not being gained in her own right, but 
only in right of her ſecond huſband. And in this caſe 
the cburt agreed, that where children are ſent with their 
mother for nurture, they are to oe ſupported at the ex- 
pence of the pariſh where their legal ſettlement is. Bur- 
' Set]. Caſes. 2 | Is 
Nite, The point in diſpute in theſe coſes was with re- 
ſpe& to the ſett]-ment, and not with reſpect to the main- 
tenance. And it doth not ſeem yet to have been clearly 
determined upon ſolemn argument, how far overſeers © 
the poor ſhall be obliged to maintain any poor perſons not 
eliding in their own pariſh ; except only in the caſe of 
perſons reſiding under a certificate, and in that caſe it is 
their own voluntary act, for they might have refuſed to 
erant the certificate. In'a general view, there is an ap- 
parent inconvenience, if the overſeers may be compelled, 
upon different occaſions; to reſort to ſeveral diftant parts 
of the kipgdom (as it may happen) to maintain their poor 
there, On the other-hand there is an hardſhip in this 
preſent caſe of children going with their mother for nur- 
e (which extends alfo to baſtard children) until 7 years 


Hage. But if a door is opened to admit theſe, others 


xl! follow, without a ſpecial act of parliament to preven 
t: For at preſent the law ſeemeth to make no diſtinction. 
In practice, no inſtance occurreth of the overſcers of 
the poor of one pariſh applying to the overſcers of another 
pariſly, or to the juſtices reſpectively in the ſame or in 
diffetent counties, for a relief towards the maintenance of 
ach infants or other like caſual poor. And even in their 
own proper pariſh, where there is a workhouſe, the over- 
ers are not obliged to maintain any perſons but only in 
ſueh workhouſe. / | 


8. E. 8 G. 2. X. and St. Mary Berkhamſtead. The father Father 2 
whether t 


nd to her: One queſtion was, whether the children — 


m away, and the mother went and refided on an eſtate 


— a ſettlement, by reſiding with the mother on the mother, 


e, where the father had never lived? And it was 
Wd by Lord Hardwicte Ch. J. That as it did not appear 
tat che father was dead, the court muſt ſuppoſe him to 
be living ; and in fuch caſe, the children could = no 
cement but what was derived from their father: But the 
matter was afterwards referred to the judges of aſſize. 


A. x g H. 


—— __—}}_ 
> -— 


338 Pod2.. (Settlement with the parents. 


Father having | 9 H. 12 G. I/ftram and Chiding lone. _ An Englimar, 


i | 
| Ns ' whole. ſettlement. was not known, married, had a child, : 
| cb4/4 fall be , and ran away. The child was then nine years of ac, [ 
| ey che court, the mother and children ought to be fett, | 
| Where the mother was ſettled before marriage. Fs. J. 252, 0 
| A. 3 C. 2. St. Giles and St. Margaret's. Carol Lil. 
rengton, with Dorothy her de ughter aged five years, WAS te- 1 
| moved from Ft. Margaret's to St. Giles's, as being the place t 
of Sarab's laſt legal ſettlement before her marriage, the t 
having married an Iman who had no ſettlement: And i: a 
was adjudged, that Dercthy her daughte. ſhall be fert!:4 
with her mother in the pariſh of St. Geles's, where her (aid N 
| mother's ſettlement was before marriage. Fel. 251. 
[| T. 9 G. X. and St. Paul's, Shadwell. Reſolved by Furs : 
and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children thould have the benefit of the 
mother's ſettlement; for that her right ſhould deſcend to 
them, and they ſhould not be ſent to the place cf their 
birth. 8%. C. V. 2. 113. 2 
| H. 10 G. St. Giles's and Everſly Blackwater. It was held 0 
| by the court, that where tae father's ſettlement cannot be k 
found, yet if the mother's can, the child {hall have the 
| benefit of that. So. C. V. 2. 112. 1 
H. 28 6. 2. St. Botolph's tvithout Biſbopſgate, and St Ji ſl 
#7 apping. A child of an Jriſbman having no ſettlement in y 
Hngiand, and ſuppoſed to be on board a man of war in 1 
che Vit Indies, and of his wife being an Engliy/bwoman, 6 
ll was adjudged to go with the mother to the mother's ſettle- B 
| ment which the had before marriage. Burr: ws Sett. Caf. . 
57. 5 bi 
M. 33 G. 2. St. Matthew's Bethnal Green, and St. Narbe A 
| es. A man, whoſe ſettlement was not known, marricd ts 
| a woman who was ſettled in the precin& of St. Katheriue. 
| ney had a ſon born in Bethnal Green; Which ſon marricd b 
a woman ſettled in the pariſh of St. Leonard Shoreditch; þ6 
ard had ſeveral children by her. It was argued that theſe ff 
children ought to follow the acquired ſettlement of their 10 
mother; and not their father's, which was only a deri- 
vative one from their grandmother, who had married 2 1 
Frenchman that had no ſettlement. But not allowed by the me 
court; who ſaid, that there is no difference between al ki 
arguired and a derivative ſettlement. And the rule laid ts 
daun was this; That the child's ſettlement follows that of t 
its {ather, if the father's can be found; and that no fe- ju 
co.17(e thall be had to the mother's ſettlement, till that of 0 
if 


7 the 
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the father can be traced no further, And theſe children 
wa adjudged to be ſettled at St. Katherine's. Burrow's 
Le. C/. 482. | | 
10. A trayelling woman, having a ſmall ſucking child Father and mo- 
upon her, was apprehended for felony, and ſent to the 
gol, and was hanged: This child is to be ſent to the place fertlemeat no; 
of its birth, if it can be known; otherwiſe it muſt be ſent known. 
to the town where the mother was apprehended, becauſe 
that town ought not to have ſent the child to gaol, being 
no mele factor. Read. Poor. Datt. 168. 
And where a child is firſt known to be, that pariſh muſt 
provide for it, till they find another: By Holt Ch, J. Comb, 
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v. Of ſeitlement by apprentis:ſeip. 


The ſtatutes relating to the ſettlement of apprentices, 
are thefe following; which I will firſt exhibit together at 
ene view, and then fet forth the judgment of the court of 
king's-bench upon the ſeveral parts thereof, 

By the 13 & 14 C. 2. c. 12. On complaint by the church- Statutes con- 
wardens or over ſecrs of the pour, within 40 days after any perſon CEOS rag 
ſpall come to ſeltle in any pariſh, on any tenement under 101 a pientices. 
ver; 1wo juſtices (1 Q.] may remove him to the place where he 
ws laft legally ſettled, either as a native, houſh:ider, ſejourner, 
apprentice, or. ſervant, fir the jvace of 40 days et the leaſt. 

By the 1 F. 2. c. 17. The ſeid 49 days foal be reckoned, 


. tat from the time of bis coming to inbubit, but from the time of 


lis delivering notice in writing. And by the 3 . c. 11. 
Ya from the time of delivering ſich notice, bat , cm the time of 
tir publication of ſuch notice in te church. 

But by the ſaid act of the 4 7/7 IF any ferſon ſhall be 
und an apprentice by indenture, aud invavit in any t9wn ar 
parijhy ſuch binding and inhabitatiau frail de adjudged a $924 
ſarlement, though na fach notice in writing be delivered and g ub- 
rd. I. 8. 

By:the 12 An. f. 1. c. 18. If ery ferſin, aſter June 24, 
tg, Hall be cr apprentice biurd by indenture t9 any perſon 
refurng under a certificate, in any parijo, iotunſip, or place; and 
mt cler tuurds having gained a {gal ſettlement in ſuch pariyh, 
lnenfhip, or place; ſuch appreniice, by virtue of ſuch appren- 
icefbip, indeuture, or binding, fail net gain any ſettlement in 
ſued parijin, townſhip, er place; but every ſuch apprentice ſnail 
baue his ſettlement in ſueb pariſh, tnunjhip, er piace, as if be 
bai ner been bound apprentice. ſ. 2. 


2 ä And 


ther, both dead, 
and the child s 
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And by the 9 & 10 V. c. 11. No 1s vs whz ſhall nit 
into any pariſh by a certificate, all be adjudged by any ab 
whatſoever to gain a ſettlement in ſuch pariſh, unleſ; he ſhall 
bona fide take a tenement of 101 @ year, or execute an ann! 
office £ ſuch pariſh. (And conſequently not by apprentice- 
inhip. ö 

And by the 8 An. c. 9. and g Ar. c. 21. The mafty 
ſhall pay duty of 6d a pound, for 501 or under, and of 124 
a pound for every pound above, of money, or of things un 
money according to their value, given with apprentices, and 
proportionably for greater or leſſer ſums : Except money given 
with pariſh apprentices, or out of publick charities. The ſun 
given, to be written in the indenture in words at length, Ard 
beſides the lamps before requiſite, the indentures to be morexeer 


Stamped with another ſiam p, denoting the 6 d or 124 a punt 


reſpeftively. And if the ſums are not truly inſerted, or dutit: 
not paid or tendered, or indentures nat ſtamped or tendered ti 
be flamped within the time limited: Such indentures ſhall be 
bold, and not available in any court or place, or to any purſe 
whatſcever. | 

And by the 31G. 2. c. 11. No perſon who ſhall have been 
bound an apprentice, by any deed, writing, or contract, nt in 


dented, being firſt legally Rlamped, ſhall: be liable to be removed 


from the place where he was fo bound and reſident 40 days, by 


General expoſi- 
tion of the ita- 
tutes. 


am order of remevul, er erden of ſiſſiens, ly reaſon only of ſic) 
oriting not being indented. | 

1. The ſtatute of the 13 & 14 C. 2. gives power to 
remove perſons within the fpace of 40 days after they 
come to reſide, but no power to remove them after the 
ſaid 40 days; and confequently where the overſeers have 
neglected to remove them for 40 days, they become after- 


wards wnrem:veable, The flatutes of F. 2. and I. 3. do 


reſtrain ſuch 40 days reſidence to be after notice in writing; 
but the latter clauſe of the ſtatute of V. takes off that te- 
ſtriction with regard to apprentices; and the reaſon thereot 
is, becauſe ſuch notice would be to no purpoſe, for that 
the juſtices cannot upon the complaint of the overſeets 
remove the apprentice from his maſter, that is to ſay, they 
cannot upon complaint of the overſeers make void the 
indenture between the maſter and his apprentice, by which 
the apprentice is bound to live with his maſter, and the 
maſter is bound to keep him; for this can only be done 
upon the complaint of the maſter or apprentice: And con- 


tinuing 40 days unremoveable without notice, is the ſam? 


thing as continuing 40 days removeable, but not removed, 


after notice; and conſequently the party hath gained 3 


ſettle- 
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element. And it is poſſible that the apprentice may gain 
23 many ſettlements as there are ſpaces of 40 days in the 
term of his apprenticeſhip; and where he ſerves the laſt 
40 days, there is his laſt ſettlement : Conſequently, he 
may gain a ſettlement long before his maſter ſhall gain one; 
4 where his maſter's ſettlement ſhall ariſe from executing 
n annual office; Or, he may gain a ſettlement, whill 
bis maiter ſnall gain none, as when he reſides upon a 
tenement under 101 a year: And of conſequence, the 
maſter may be removed, when the apprentice cannot be 
remoyed; and in ſuch cafe the maſter ſhall be neceſſitated 
to apply to the juſtices, to compel: the apprentice to go 
along with him. 
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2. E. 21G. 2. Stratton and Llewannick. Two juſtices Binding to be in 
make an order to remove Stephen Pethick from Lleuauuict to Vt 


Stratton. And upon appeal, the ſeſſions confirm that 
order, The caſe was; Stephen Pethick the pauper, at his 
age-of 14 years, was by his mother (being then a widow) 
placed as an apprentice with his brother in law John 
Pitherick, by trade a cordwainer, in the pariſh of Strattor, 
fur ſix years, to learn the ſaid trade: But at the time of 
placing him as aforeſaid, no indenture of apprenticeſhip 
vas executed. His mother agreed to pay to his maſter 41 
in hand, and 41 at the cad of three years, and his maſter 
was to find him meat, drink, wathing, and lodging 
during the (aid fix years, and his mother was to find him 
clozths during the ſaid term. All which was performed 
accardingly. And the ſaid Stephen Pethich believes, that 
i or about the laſt year of the ſaid term, one part of an 
intenture was prepared, in order to bind him an apprentice 


to the faid 7Zobn Petherich, purſuant to the ſaid contract or 


axteement: But he doth not remember that he executed 
the ſ4jd/part, or that it was executed by his mother and 
the laid Jahn Petherich, or either of them, nor what is be- 
It was moved to quaſh 
thele orders, for that all this doth not amount to ſuch a 
binding as will gain a ſettlement, there being no indenture 


duly executed. The court ſeemed to think this exception 


too ittong to be anſwered ; and made a rule to ſhe cauſe 
Wiy.the orders ſhould not be quaſhed : Which rule was 
acer wards made abſolute, without defence. And both 
orders were quaſhed; Burraw's Settl. Caf. 272. 


H. 226. 2. Matunan and Falmouth. It was moved to 


qualu an order of two jultices, and an order of ſeſſions con- 


bir ming the ſame, for removing Fane Luckey from Falmouth 
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to Aatonan, upon the foundation of her having ſched an 
apprenticeſhip there. The objcction was, that it wa only 
by-a parol binding; whereas the act requires that it be 
indenture. On a rule to ſhew cauſe, the counſel og :. 
other {ile acknowledged that it could not be ſupported. 
Burr, Set. Caf. 290. : 

3. By the ſeveral ſtamp acts, the indenture is to hz 
written on parchment or paper ſtamped with a 28 (4 
ſtamp; except indentures of pariſh apprentices, Which 
are to be on a ſixpenny ſtamp. And there are to be a. 
ditional ſtamps (as aforeſaid) in proportion to the value ©: 
money or other things glven witli the apprentice ; exc; 
money given with pariſh apprentices, or out of public! 
charitics. | 

T. 17 & 18 C. 2. Llanvair Dyffiyn Cheyd and Lin 
dan. TFobn Edwards, ah infant, was by his father bound 
apprentice by indenture, but the indenture was not 
ſtamped. And it was ruled, that tlic indenture not be- 
ing on ſtamped parchment or paper could not bp given 
in evidence at all, being abſolutely void to all intents and 
purpoſes. Burrew's Settl. Caf. 230. 

AH. 16 G. 2. Helbeck and Gilderſan. Peier Orange the 
pauper was bound a pariſh apprentice by indenture ; bet 
the indenture being produced, it appeared not to le 
ſtamped. It was objctted, that by the 5 V. c. 21. which 
lays a duty of 64 upon the indenture of a pariſh appren- 
tice, it is enacted, that ſuch indenture ſhall not be g. 
ven in evidence, nor be available in any court, till te 
duty and alſo a penalty of 51 be paid, and the parch- 
ment or paper ſtamped. And by the court, This ing 
ture was neceſſary evidence to make out the proof ct 3 
binding by indenture, for that binding could be no oth 
wiſe proved but by the indenture; and the indenture being 
not ſtamped could not be admitted as evidence, and tix 
juſtices ought to have paid no regard to it. BUL. 
Setil. Cf. 195. 

H. 4 G. 2. Cuerden and Leyland, On a ſpecial order 
of ſclhons it was ſtated, that the pauper was bound ap- 
brentice by indenture, and the maſter had 205 pe. 
him; that he ſerved three years; but that the matte 
never paid the duty of 6d in the pound according to the 
8 An. c. 9. .. 39. which ſays, that if the duty be no! 
paid, the indentute ſhall be void to all intents and purp®- 
:es whatſoever. Ihe caſe was referred to Forteſeue J. Wh 


went the circuit: And he held it a ſettlement, becauſe 2 
| malte! 
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halter had fix months to pay the duty in; fo that during 
iſe fix months a ſettlement was gained; and it ſhould 
„et be in the power of the maſter to defeat it by matter 
+ WA facts And purſuant to this opinion, the ſeſſions 
held it a ſettlement. But upon debate in the king's bench, 
the order was quaſhed ; for they ſaid, it was making the 
denture good to one purpoſe, when the act of parliament 
dad made it void to all intents and purpoſes whatſoever. 
And tho! it was a hard caſe, they could not break thro? 
the poſitive words of the act. Fr. 903. S C. V. 2. 
134. 
bot upon payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
tie writing is made good. 8 Mad. 365. 

E. 13 G. 2. Nerth Owram and Ovenden, The mother 
of Samuel Spencer the pauper propoſed to put him an ap- 
rrentice to a maſter at North Owram, who refuſed to 
tte him becauſe he wanted clothes; but propoſed to 
the him, if they would clothe him, or give him money 
to clothe him with. The grandfather of the hoy faid 
he would do ſo. And it was thereupon agreed, that the 
erandfather ſhould pay 30s to the maſter to clothe the 
boy withal, and that the maſter ſhould take him as an 
apprentice. And in purſuance of that agreement, the 
maſter did lay out 30s in clothiag for the boy. And 


afterwards an indenture was dravn and executed by the, 


maſter and the ſaid Samuel Spencer the apprentice : And 
the 30s agreed to be given and laid out as aforefaid was 
paid by the grandfather to the ſa:d maſter. And in con- 
ſequence thereof, the ſaid apprentice ſerved his faid ma- 


ter under ſuch indenture and agreement for ſix years in 


V:rth Owram, And in the ſaid indenture a covenant 
was made and mentioned, for the ſaid maſter” to find 
dothes for the ſaid apprentice during all the faid term. 
But in the indenture no mention was made of the ſaid 
lum of 30s ſo agreed to be given as aforeſaid, neither 
was any duty paid for the ſame, nor was the ſaid inden- 
ture ſtamped with the additional ſtamp required by the 
d Au. c. g. to denote ſuch ſum given with the apprentice. 
It was urged, that the apprentice hereby gained no ſet- 
tlement; both becauſe the ſum. given with him was not 
inſerted in the indenture in words at length, and alſo 
becauſe the indenture was not ſtamped with the ſaid addi- 
tonal ſtamp, By the court: The not inſerting in words 
at length the full ſum received or contracted tor, ſubjects 

| 2 the 
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the boy before he was his apprentice : And this agree- 


the maſter to a forfeiture, but doth not make the inden. 
ture void. And upon the ſtate of the caſe, the maſter is 
to be looked upon in no other condition than if he had 
been a ſtranger employed as an agent by the grandfather 
to clothe the boy: And the grandfather was obliged to 
repay him, and did repay him. This clothing was he. 
fore the binding: So that it amounts to no more than 
putting a boy apprentice 2 clothed. It is not 4 
præmium received by the maſter. The ſtatute means 
money given for the benefit of the maſter, But he has 
no bencht from this 30s. He was not obliged to clothe 


ment was executed before the, indenture was ſealed. 
And it was adjudged that the apprentice gained a ſettle. 
ment under the ſaid indenture. Burrow's Setel, Caf 
145. | 
l . 19 C. 2. Baxter and Fairlam. The ſingle queſtion 
upon a demurrer was, whether an indenture 4 an appren- 
ticeſhip, where 6d is mentioned to be the ſum given 
with the apprentice, be or be not void for want of the 
duty being paid for the ſaid ſum ſo given, By the court: 
No duty was ever intended to be paid for ſo inſignificant 
a ſum, there being no coin in England ſmall enough to pay 
it. And by the act no ſtamp is required for leſs than 208. 
1 Filſon. 129. | 
H, 28 G. 2, Yarmouth and St. Margaret's in Norwich. 
The pauper William Fackſon was bound and ſerved a ſe- 
ven years apprenticeſhip in St. Fulian's, Norwich, But it 


appeared that the apprenticeſhip was in conſideration of: 


6d given to the maſter with the ſaid apprentice, and 
no duty was proved to be paid for the ſame. It was ob- 
jected, that this indenture was void to all intents and 
purpoſes. But on ſhewing cauſe, the point was given up, 
— the authority of Baxter and Fairlam. Burrow's Seit! 
af. 379. | ' 

H. 78. 15 St. Matthew's Bethnal Green, and St. Botclph's 
Aldgate. h 
as given with the apprentice, and was paid to the maſter 
accordingly, and the indenture had no ſtamp denoting 


the duty of 6d in the pound being paid by the maiter for: 


the ſaid ſum. This ſum was paid out of a voluntary an- 


nual ſubſcription for putting out children apprentices 


brought up at the charity ſchool of the pariſh of St. 
John Mapping; and truſtees are appointed annually for 


e ſum of 51 was inſerted in the indenture 


managing the ſaid charity, and a treaſurer, It was ob- 


a—_—_ a amg; 1 
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iected, that this being a priyate and not a permanent 
charity, and conſequently not within the exception of 
the act of parliament as to 22 charities, the inden- 
tre therefore, not being ſtamped, was void. But by 
lord Mansfield and the court: It is a publick charity, 
and a very laudable one. It is not neceſſary that it. 
ſhould be a permanent charity. The reafon of the diſ- 
tintion between a public and private charity is obvi- 
ous: a private charity might be calculated to evade the 
act, but a publick one cannot be ſuppoſed to have been, 
ſo. Burraw's Settl. Caf. 574. hy 
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4T.5& 6G. 2. A. and Mellingbam. A perſon WAS Whether it need 
bound by indenture, tho" not actually indented ; and do be indented. 


the ſeſlions adjudged the ſettlement on the foot of that 
binding. Exception was taken, that this was a binding 
without indenture, and nat good; and alſo whatever the 
writing was, the pauper was no party to it, nor could 
de concluded by it: And a deed poll will not bind an 
infant, nor a poor perſon put out by the overſeers with- 
out his own contracting; for the ſtatutes which make 
ſueh covenant binding upon them, do require that the, 
binding be by indenture. And by the court, The ex- 
27 muſt be allowed, and the order quaſhed. Seſſ. 
n o.. 2 

And ee was the cauſe of making the 
ſtatute of the 31 C. 2. c. 11, abovementioned, which. 
enacts, That no perſon bound by writing not indented, 
being legally ſtamped, ſhall be liable to be removed for 
that defect only. 


5. H. 3 G. 2. Newbury and St. Mary's in Reading. A Infant binding | 


poor boy, of 14 years of age, bound himſelf apprentice 
for 7 years to a weaver, It was argued, that this was 
ad a binding according to the ſtatute, and therefore did. 


not gain a ſettlement ; and that the indenture was void, 


decauſe an infant could not bind himſelf. But by the 
court, It did gain him a ſettlement; for an infant may 
make an indenture for his own benefit. Foley 154. Andr. 
73. | | 


b. M. 10 G. 2. S:. Nichalas's and St. Peter's both in Bineing for lefh | 


Þfuith. There was an indenture of apprenticeſhip for, term than 7 
four years; which the apprentice ſerved accordingly : ““. 


Whereas the ſtatute of the 5 Heiz, requires that it hall 


not be for leſs than 7 years. And the queſtion was, whe- 
ter this ſhould gain a ſettlement ? It was urged, that it 
could not; for that the ſaid ſtatute of the 5 Elz. enacts, 
hat all indentures otherwiſe than by that ſtatute ſhall — 

clearly 


346 


* 


— 


13092, (Settlement by apprenticeſhy,! 
clearly void in the law to all intents and purpoſes ; any j: 
is appointed by the ſame ſtarute, that pertons dwelling i; 
cities and towns corporate ſhall take apprentices fur + 
years at the leaſt, whereas this maſter, dwelling in 2 
town corporate, hath taken this apprentice only for 4 
years. But by lord Hardwicke Ch. J. and the cout: 
The indenture is not void, but only voidable, at the 
election of the parties themſelves, if they think fit ta 
take advantage of it; and not by a third perſon, I: 
can only be avoided by the maſter or ſervant, who were 
the parties to it; but not by the pariſh, who have had 
the benefit of the ſervice of this apprentice. And the 
difference between this, and the caſe of Currden and Ly. 
land, is, that the act about the ſtamps not only fays th: 
the indentures not ſtamped ſhall be void, but gocs on and 


adds theſe words, and nat available in any wort or place, 


Binding ſor fur- 
»het term than 
the law requires, 


Ap rentice fet- 
Ned, not remov- 


8016. 


Settlement of 
the apprentice 
tioth not depend 
on the ſettle- 
meat of tnie 


5 ler. 


er to any purpoſe whatſoever, and that no indentute re- 
quired by that act to be ſtamped, ſhall be given or adm itte 
i evidence, unleſs the party firit make oath, that the ſum 
really given with the apprentice, or contracted for, was 
truly inſerted. And yet the order made in that cafe, 
was grounded upon the indenture, which was not ſtamp- 
ed, nor was the duty paid. Therefore the juſtices ad- 
mitted a matter in evidence which they ought not to 
have done. And it hath been holden, that if the juſtices 
admit evidence which they ought not to admit, it is a 
ſuffcient reaſon for quathing their orders. Burrew's Cet. 
Caf. gt. a 

7. T. 19G. 2. St. Petrox and Stote Fleming. Ann: Gili, 
the pauper, was bound a pariſh apprentice in St. Petrcx 
until her age of 21, without the alternative or 20 tne of 
marriage, as the ſtatute requires. It was urged, that by 
this binding and ſervice ſhe gained no ſettlement, the 
binding being contrary to the ſtatute, and therefore void. 
But by the court, the caſe of St. Nrchlas's and St. Peter's 
is in point. The indenture is not void, but only void- 
able by the parties themſelves, if they ſhall think fit to take 
advantage thereof; but it is neither void nor voidable by 
the pariſh as to gaining a ſettlement. Burrow's Settl, 
Caf. 248. | 

8. An apprentice well ſettled, being with a maſter re- 
movable, cannot be removed with him; but the malter 
may complain on the covenant. Cafes of S. 211. 

9. H. 4 Ann. Sr. Bride's and St. Sauiour s. A women 
who was ſettled at &“. Saviour's, with her apprentice by 


indenture, came and took a lodging in St. Brides, as 
x there 
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tere continued above 40 days with her apprentice, who 
Proed her there. This was held by the court, to be a 
{;:tlement of the apprentice at St. Bride's, though the 
tels had no ſettlement there. 2 Salk. 533. _ 

19. H. 11 G. St, John Baptift and St. Fames's Biſhop 
;2ings, Binding and ſerving will not make a ſettle- 
gent, but the ſettlement muſt be by inhabiting; which 
cannot be but where the party lodges. L. Rm. 1371. 
ur. 504. TY ; 220 
J. 36. X. and St. Gleve's Jury. An apprentice is 
tound to a cobler, who keeps a ſtall in one pariſh, lies in 
encther, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the, ſtall is, becauſe the ſervice was 
tele, But by the court, the boy has gained no ſettle- 
went in any of the three pariſhes ; tor the ſtall is not ſufñ- 
dent to give him one, the maſter lying in another pariſh, 
Ard the order was quaſhed. Str. 51. 
Note, this caſe ſcemeth to ſtand alone. And by the 
znalozy, of the other caſes, wich reſpect both to apprenti- 
ce; and ſcfyants, it ſecmeth that the cobler's apprentice 
raned,a ſettlement in the pariſh where he lodged. A 
man may be occupied in ſeveral pariſhes in the day tune, 
but his home and hbab:tation ſeems to be where he draws 

to at night, ] P | 

T. 3G. St. Mary Colechurch and Radcliffe, A boy was 
tound apprentice to a ſcafaring man, and ſerved him for 
a quarter of a year in the day time on land, in the pariſh 
of St. Mary Colechurch, but lay every night on ſhipboard 
in Radcliffe, But the juſtices apprehending the ſettlement 
to be where the ſcrvice was, ſend him thither. It was 
moved to quaſh this order, and was likened to the afore- 
ſud caſe of the cobler. ,By Parker Ch. J. A man pro- 
perly inhabits where he lies; as in the caſe where the 
bouſe is in two lects, he is to be ſummoned to that in 


which-his, bed is. And the order was quaſhed. Str. 60, 


Caſes of 8, 105. Foley 15. 

F. 5G. 3. Burton Bradſteck and Bathenhampton. James 
Cen the pauper was bound apprentice for 7 years to a 
malter at Bridport, then owner of a ſhip; and the ap- 


prentice went on board the ſaid ſhip, and there ſerved his. 


prenuceſhip. The ſaid ſhip was employed in a coaſt- 
ing trade from Bridpsrt harbour to many other ports. 
and during all that time, the ſaid harbour was, and was 
unlidered by the captain and ſailors, as the proper home 
of the hip, and to which ſhe returned at the end of every 


ſhips 
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Inhabitancy ti 
be where the 
party lodges. 


cage. And during the Jaft 40 days of the apprentice- 
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| ſhip, the faid James Capon reſided, lodged, and ſerye4 
his maſter on board the ſaid ſhip in Bridport harbour afore. 
faid. Bridport harbour is a baſon in the pariſh of Burt 
Bradſ/tock, which by an act of parliament in the 11 C. 4. 
was dug and made on a piece of land lying within the 
faid pariſh of Burton Bradftock.—By lor Mansfield ard 
the court: Lodging in a pariſh is the ſame, whether it be 
on. board a ſhip or on land. Caſual reſidences, or acci- 
dental inhabitancies, are out of the preſent caſe. This 
harbour or baſon is ſtated to be the proper home of the 
ſhip, and to be within the pariſh. of Burton Bradftics : 
And the ſervice was bona fide, without any pretence of 
colluſion, performed in that pariſh. Therefore there 
ſeems to be no material difference between this caſe, and 
the ordinary caſes of gaining ſettlements in pariſhes by 
apprenticeſhip, Burrow's Settl. Caf, 431. | 
AHA. 7G. 3. Caſtleton and Huntersfell, The pauper 
John Holroid was bound to a maſter at Caftletin for 
ears. He worked, dieted, and lodged with his maſter 
in Caſtleton for four years and an half; and then married 
a woman who lived in Hundersfield. After which aar- 
riage, he worked and dieted all along with his maſter in 
Ca/tleton in the day time, but lodged at nights with his 
wife at her father's houſe in Hundersfield, until the expi- 
ration of his apprenticeſhip, which was about two years 
and an half from the time of his marriage. By the court 
clearly, he gained a ſettlement at Hundersfield, where he 

lodged. Burrow's Settl. Caſ. 569. | 
Settlement II. T. 12 G. 3. Charles and Knowſtone. John Hedge 
where he relies as bound apprentice by the pariſh of Kone, to Jahr 
Fiſher of Knowftane, for an eſtate which Fiſber rented a 
Mr. Looſemere.; who had covenanted with Fiſher to dil- 
charge him from any expence that he might incur thereby. 
On Fiſher's application, Mr. Logſemore's widow and fe- 
preſentative (he being then dead) took the boy; recei'- , 
ed the pariſh money with him; carried him home wit" 
her; and afterwards removed to the pariſh of CH, 
where the boy reſided with her about three year, and 
then became a cripple by loſing both his feet. She there 
upon returned him to Fiſher, who received him, upon 
her promiſe to pay him all the expence he ſhould be at in 
taking care of him; and put him to live with his (the 
boy's.) grandmother in Know/tene, at 18d a week; where 
he reſided above 40 days, and then was diſcharged of his 
apprenticeſhip. by the quarter ſeſſions. After which, to 
;ultices remove the ſaid Hodge from the pariſh of 2 


the laſt 40 days. 
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fine to the pariſh of Charles, where he ſerved the laſt par 
af his apprenticeſhip before he became diſabled and inca- 
rated for further ſervice z and the ſeſſions, upon appeal, 
-onfirm their order. It was moved to quaſh theſe orders; 
far that the pauper gained a ſettlement in the pariſh 
Knrruftone, by his laſt 40 days reſidence there —On ſhew- 
ing cauſe, it was argued, that this is not ſuch a reſidence 


ment: It was only a caſual, accidental, temporary reft- 
lence ; and like reſiding in an hoſpital, for cure. That 
a ſervice is neceſſary, in order to an apprentice's gain- 
ing a ſettlement. And therefore, this apprentice's legal 
ſectlement was in Charles, where he performed the ſervice 
of his apprenticeſhip during the ſpace of three years; 
and not in Know/tone, where he lay ill, as a cripple, and 
was totally incapable of performing any ſervice at all.— 
Unto this it was anſwered, that the ſtatute of the 3. 
t 11.” ſays only, that “ if any perſon be bound by in- 
« denture and inhabit in any town or pariſh” : It fays no- 
thing! about ſervice, or performing any thing. Beſides, 
might not the maſter diſpenſe with the performance of the 
ſervice? The cafes about caſual reſidence do not apply to 
this caſe, Here, the maſter was obliged to receive the 
z pptentice again: And Know/lme was the pariſh where 
the original binding was.—By the court: The'perform- 
ance of actual ſervice is not the thing material. It is the 
1efdence, the inbabitancy of an apprentice, in a town or pa- 
nh for 40 days, that gains the ſettlement. And this re- 
hdence here ſtated cannot be deemed a caſual reſidence, 


and therefore is not to be compared to the caſes under that 
bead. The boy was bound to Fiber in Knowſtone ; re- 


ſded about three years in the pariſh of Charles; then be- 
came à cripple'; was fent back to Fiſher at Knowſtone ; re- 
ceived' by him; and put, by him, to live with his grand- 
mother in An9ro/tone ; and reſided there above 40 days, 


during which time he there gained a ſettlement. Burrow's 
Settlement Caf. 706. | 


12. H. 10G. X. and Cirencaſter. There was an ap- Forty days ref - 
prentice bound in the pariſh, who lived there off and on dence ſucceſſively 
for three quarters of a year. Exception was taken, that 


this was no ſettlement, ſince he might not inhabit 40 
days to gether, But by the court, That is not neceſſary. And 
the order for making it a ſettlement was confirmed. Str. 579. 


13. E. 9 G. St. Olaue and All Hallows. If a maſter Apprentice a- 
aligns" over his apprentice, and the apprentice ſerves in — 


parſuance of that aſſignment; he thereby gains a ſettle- 
ment; and it differs not whether he ſerves with one maſ- 
ter 


of the 1 in Know/tone as could gain him a ſettle- 
c 


| 
| 
N 
: 
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ter or another; for he {till ſerves by virtue of the lt in. 
ie. r OF a2 22524-2702 

13 V. Cafter and Aides. A poor child being bound « 
Caſtor, his maſter there atitgned him over to another iat 
ter, who lived in Hiclecg. And it was held, that the pour 
child ſhould gain a ſettlement at Aicles, where his econ 
maſter lived; for though the ayprentice was not aſſian- 
able, yet that aſſignment was not merely void, but amount. 
ed to a contract between the two maſters, that the child 
ſhould ſerve the latter. So that this aſſignment is poug 
by way of covenant, though it be not an aſhgument ty 
pals an intereſt. ' 1 Sag. 68. 

E. 7G. 3. Yaviftack and Kelly. Roſamoni Crt, a poor 
boy, was bound a pariſh apprentice to Richard Hunde at 
Lamerton, with whom he lived there ſeveral years, Then 
Rundle trans ſerred him by aſſignment to Jam Print of the 
pariſh of Milton Abbot, with whom he lived dll he was 
twenty years and an half old; at which time he offered 
his ſervice to Thomas Maſen of the pariſh of Kelly. The 
faid Maſon, apprehending that he was apprentice to Put, 
ſent to Prout to know, whether it were with his content 
that Cock the pauper ſhould live with him. To which 
Preut anſwered, With all his heart-: he might live with 
Maſon or any body elſe, provided he performed his agree- 
ment with him, which was, to pay one guinea a year Cu- 
ring the remainder of his apprenticeſhip. According 
he Tived with Maſon in the ſaid pariſh of Ari, for a heat 
and upwards. The ſeſſions being of opinion that he 
gained no ſettlement thereby, vacated the order of the 
two juſtices, which removed the pauper from Tavi/o: 
to Kelly. It was moved to quaſh the order of tcffions; and 
urged, that being a pariſh apprentice, and an infant, he 
could not be transferred without the conſent of the ju- 
ſtices, and himſelf could give no conſent; and if he 


could, it would not follow, that he could live in Kelly as 


Apprentice ſere- 
ing another maſ- 
ter, but not aſ- 
ſi ned. 


an apprentice, without the privity of the firſt matter 
Rundle, and there is no conſent at all from him either 
expreſs or implied. Lord Mansfield faid, "The only quet- 
tion is, whether Prout conſented ; and it is clear he did 
conſent : and his conſent included that of the firſt maſter, 
And the order of ſethons was quaſhed, and the order 0j 
the two juſtices affirmed. Burrow's Sett. Caſ. 578. 

14. M. 8 G. 2. K. and St. George's Hanover ſquare. 
Alice IVheeler was bound by indenture a pariſh appren- 
tice, to George Leiceſter, in the pariſh of St. Georg?'s, 


where the lived above 40 days under the indenture, = 
X Qazi guine 
5 b gaine 
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tuned a ſettlement: Afterwards ſhe was by parol agree- 
nent hired out by the ſaid maſter to one Hull in the pa- 
ith of St. Mary le Bon, and there lived and lodged above 
40 days, that is, for the ſpace of one year and upwards, 
the ſajd apprenticeſhip continuing; and the ſaid George 
Licefler her maſter received her wages, and found her 


dothes: By the court, the apprentice is well ſettled in. 


St. ary le Bon. Scll. C. V. 2. 138. Str. 1001. Bur- 
ro7's Settl. Caſ. 12. 

E. 9 G. St, Olave's and All Hallatus. A perſon is 
hound. apprentice to a maſter who lives in St. Clave's. 
Lfrerwards, the apprentice by his maiter's conſent lives 
with another perſon in All Hallows. By the court; He 
guns a ſettlement in the laſt place; for a perſon ma 
rye his maſter in ancther pariſh or place; and abe 
be ſerves another man, yet it is by conſent of his maſter, 
:nd the benefit accrues to his maſter. Caſes of S. 153. 
bir, $54, | 

it 3 G. Pariſhes of Fly Trinity and Shoreditch. Par- 
kr Ch. J. delivered the reſolution of the court. This is 
an order for the removal of one Ferrer from the pariſh of 
His Trinity to Shoreditch ; by which it appears, that Fer- 
nr was bound an apprentice to one Truby, with intent 
that he ſhould ſerve Green; which he did for three years : 
And jt hath been inſiſted, that he being bound to Truly, 
wio lives in Trinity parith, his ſettlement is there; and 
not in Shoreditch, where the ſervice was. But we are of 
cpinion the juſtices have done right in ſending him to 
Shrediteh, where the ſervice actually was. It is the ſame 
tung as if Tyuby had turned him over to Green z in which 
caſe there would have been no queſtion, but he had 
gained a ſettlement in Grecn's pariſh, Str. 10. 

7. 19 C. 2. Petrox and Stoke Fleming. Anne Giles the 
pauper was bound a pariſh apprentice to Rebecca Gregory 
of t. Petrox, till her age of 21, She ſerved there 5 years; 
when, the ſaid Rebecca Gregory, by indorſement on the in- 
denture,, delivered up the ſaid indenture, together with 
all ker right, intereſt, and term of years then to come and 
unexpired, '.of the ſaid apprentice, to Philip F:ale of 
date Fleming. And on the ſame day, the ſaid Aue Gies, 
being then of the age of 14 years, did voluntarily bind 
herſelf, apprentice by indenture to the faid Philip Fate, 
and ferved him under the ſaid indenture at Sede Flen:';.s 
for ſeveral, years. , The queſtion was, whether a ſettlü- 
dent hereby was gained at Stoke Fleming! It was ob- 
Feed, that here was no regular aſſigument of the fuſt 
indenture to Philip Feale, it being oniy delivered up, but 


nat 


352 Poox, (Settlement by apprenticeſhip,) 


not aſſigned, And the term was not expired, when ſhe 
bound herſelf to Philip Faale. By the court: Tho' an 
aſſignment of an apprentice, (except in London, by cuf. 
tom) cannot ſtrictly be made; yet as this aſſignment 
was with the aſſent of the miſtreſs, the ſervice under it 
will be good for the purpoſe of gaining a ſettlement : for 
the ſervice continued under the firſt binding. Burray'; 
Settl. Caf. 250. 

E. 20 G. 2. Clapham and Auftwick. Michael IWilſ the 
pauper was bdund a pariſh apprentice to one Thomas 
Fackſon of Auſtwick, tenant to the reverend Mr. Fackſmn 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſh charges. Thomas Jackſon carried him 
to his landlord, together with the indenture ; who ac- 
cepted, received, and provided for him. He deſired the 
mother to provide for the boy; who did fo, for 3 years, 
in Auſtwict; and the reverend Mr. Fack/on paid her 20s 
a year. Then he lived with him in Clapham 8 weeks ; 7 
and then ran away to his mother, and remained a quar- ti 
ter of a year with her in Au/twick, and the reverend ut 
Mr. Fackſon conſented to his being there, Then the 1 
pauper was placed with his brother, a maſon, in Auf- of 

wick, as an apprentice, by the reyerend Mr, Fack/on, 
who gave him a new ſuit of clothes. And he ſerved his 
brother, as an apprentice, a twelvemonth or two, in 
Auſtwick ; who took him as an apprentice, and quitted 
the reverend Mr, Fackſon of him. But the repreſenta- 
tives of the firſt maſter (who was then dead) knew no- 
thing of this, nor ever aſſented to it ; nor any thing of 
his living with his mother. It was objected, that this 
ſervice of the third maſter in A»/tvick could not be con- 
ſidered as a ſervice under an aſhgnment, nor as a ſervice 
under the indenture, *for want of the conſent of the firſt 
maſter. On the contrary, it was inſiſted, that this ſer- 
vice muſt be conſidered as under the indenture ; the firlt 
parol aſſignment being, to this purpoſe, good. Wien 
was the legal apprentice of Thomas Fackſon, and the equi- 
table apprentice of the reverend Mr. Fackſon. A legal 
aſſignment is not neceſſary, And this is a ſufficient ſer- 
vice under. the firſt indenture. To this it was replied, 
that he gained his laſt legal ſettlement at Clapham, by 
the eight weeks ſervice. The agreement with the maſon 
is not an aſſignment, but an attempt of a new binding, 
: whilſt the fill indenture was ſubſiſting ; which therefore 
is not good. By Lee Ch. J. and the court: The ſtatute 
only requires a binding by indenture, and gives a ſettle- 
ment where the laſt 40 days ate ferved, Here is a * 
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by indenture z and the firſt maſter delivers over the ap- 
rentice and indenture to his landlofd, who receives him. 
This therefore muſt be looked upon as receiving him un- 
ter the terms of the indenture. If there had been no in- 
habitancy elſewhere, after the boy's living eight weeks 
with the reverend Mr. Fackſon, at Clapham, the ſettlement 
hat been there. But a fettlement is fixed at Auftwick, 
by the boy's living there a quarter of a year, with the 
conſent of his maſter, and after that, by his ſervice 
to the maſon. There is no ground for the diſtinction, 
that a ſecond maſter cannot aſſign to a third, that is, 
fo far as to gain a ſettlement by the ſervice under it, 
This was not a new binding to the maſon, for a new 
contract could not be made whilſt the former ſubſiſted; 
but the ſervice with the maſon was a ſervice under the 
felt binding. Burrow's Settl. Caf. 226. 

7. 21& 22 G. 2. St. Mary Kallendar's and St. Michael's, 
un Miles the pauper was bound by indenture an appren- 
tice for 7 years, to John Gregory of St. Michaels; and 
under that indenture, lived with the ſaid Fohn Gregory, 
and ferved in St. Michael's for five years; and at the end 
of the five years left his ſaid maſter ; and the indentures 
were exchanged between the maſter and the apprentice's 
father, by conſent of the apprentice. And about one 
year afterwards, the father of the ſaid Fohn Miles contracted 
with William Stockdale of Twyford for binding the ſaid John 
Mis apprentice to therfaid William Stockdale for four years; 
and in conſequence of that agreement, the ſaid John Miles 
went to the faid William Stockdale on trial, and lived with 
tim in Twyford for one year and three quarters: But no 
ndenture was executed, nor any other agreement made. 
And while the ſaid Fobn Miles lived with the ſaid Milliam 
Stectdale, Jahn Gregory his former matter lived within four 
miles of Twyford, and knew of his being in the ſervice of 
the ſaid William Stockdale. But no other proof was made, 
that the ſaid Fohn Gregory conſented or agreed to the ſaid 
contract made between the ſaid Jahn Miles's father and 
the faid William Stockdale. The queſtion was, Whether 
under the circumſtances of this caſe, any ſettlement was 
8 at Twyford? By Lee Ch. J. and the court: 

can be no ground to conſider this as a ſettlement 

* Twyford, but upon ſuppoſing the firſt indentures tg 
tare ſubſiſted, and that the ſervice at Twyferd was under 
dem. But that could not be; becauſe the exchange of 
tte indentures certainly amounted, either in law or in 
*quty (and they are the ſame thing in this cafe) to a 
MERE EE” 1 2 cancclling 
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; cancelling of them, and a determination of the apprentice. 
ſhip- under them. Befides, there is no conſent of the 
original maſter, but the contrary is apparcat ; his know. 
ledge of the fact doth not at all imply his conſent to the 
tranſaction. The apprentice's living at Twyford was not 
under, but contrary to the firſt indenture, It was in 
conſequence of a freſh agreement, and for a new term, 
Burrew's Settl. Cafes. 274. ” 

E. 30 G. 2: Fremington and Sherwell, Mary Bevans was 
bound a pariſh apprentice to one Richards in Fremingim ; 
| who, after ſome time, declared that he had no buſinel, 
for her; and gave her permiſſion to go and work elſe. 
where, for her own benctit ; and on his recommendation 
ſhe was hired to one Mr. Nott at Sherwell, from the ff 
of June, till Lady-Day, and ſerved him there, for the 
wages of 32s. And then went back to her maſter, with 
whom ſhe ſtaid 8 days; and then the term of her appren- 
ticeſhip cxpired. This was held to be a good ſettlement 
at She duell; for ſhe was not diſcharged from her appren- 
ticeſhip, nor intended to be fo. Her maſter only gave 
her leave to go elſewhere and ſerve another perſon, for 
her own benefit. She returned to her maſter, and was 
received by him and ſtaid with him to the end of her term. 
And conſequently, the ſervice with Mr. Nott in Sherwell 
Was a continuation of the apprenticeſhip, and performed 

under it. Burrows Settl. Caſes. 416. 
Apprent'eeof n 15, E. 9 G. 3. Romſey and St Michael's Scuthanptn. 
— — Saul Biſſop was bound apprentice to William Kearly of A! 

n ſerving a a : ; 

ceitficate man. Saints tor four years; and ſerved him there three years, 
It was then agreed between them two and one Sam! 
Dagnell reſiding in Remſey under a certificate from St Gi 
in Reading, that Biſhop ſhould work with Dagnell the 
remainder of his apprenticeſhip : for which, Rearly was 
to receive two ſhillings a week. Biſhop . / ſerved 
him, and reſided with him, in Romſey. The queſtion was, 
Whether the apprentice gained a ſettlement by this ſeryice 
in Ramſey. It was ef. that he did ; not as ſerving the 
certificate man, but as ſerving Kearly his original maſter 
in that pariſh. The duty muſt be conſidered as performed 
to the original maſter z and it was, in the preſent caſe, for 
his benefit, as well as by his order. The act of 12 4%. 
C. 18. doth not extend to this caſe, The words of it are 
deeifive. They are confined to apprentices bound by in- 
denture to certificated maſters, and claiming ſettlegents 
by ſerving under ſuch indentures of apprenticeſhip. de 
original maſters who came into the pariſh by certificate, 
But this apprentice was bound to a maſter who ww! 
6 "or $9.3 4p: 91 $1 „Neis a ceł- 


TIPS? 1 ren 1 1 
$3002. (Settlement by apprenticeſhip.) 355 
2 certificate man. He was in no ſenſe apprentice to the 
certificate man; but originally was, and continued to 
de the apprentice of Kearly; and the laſt 40 days of 
his ſervice; by the permiſſion and approbation of his ori- 
ginal maſter, gained bim a ſettlement. . On the other 
hand, it was inſiſted, that the true meaning and con- 
ſtruction of the act of parliament is, that no apprentice or 
hired ſervant ſhall gain a ſettlement in a parith, to which 
the maſter came by certificate, and in which the maſter 
himſelf was thereby precluded from gaining one. And 
this aſſignment of the apprentice to a certificate man is 
exatly within the ſame reaſon, as if the original bindin 
had been to the certificate man. By lord Mansfield: 1 
This queſtion is plainer than any argument can make it. \} 
The end and intention of the act was, to prevent certi- | 
ficate perſons from bringing a charge upon the pariſhes 
into which they came by certificate. How then can it be 
imagined, that another man's apprentice ſhould gain a 4 
ſettlement by ſerving him in that pariſh, when his own 4 
apprentice is made incapable of doing ſo? And the court 1 
were, unanimouſly of opinion, that the apprentice gained I 
no ſettlement in Romſey, Bur. Settl. Cat. 640. f 


* 


10. E. 10 G. Buclington and Shepton Bechamb. The Apprentice 
maſter ran away: The 8 2 himſelf for — 
year, and ſerved the year, By the court; He gained no 

ſettlement, not being ſui juris, nor of a capacity to hire 

; himſelf ; otherwiſe, had it been by conſent of his maſter, 

or had his indenture been cancelled. Caſes of S. 155. 

L. Ryym. 1352. Str. 582. 


— 


Nate; In the Caſes of Settlements, this caſe is reported 
under the name of K. and Shipten Curry; by L. Raymond, ; 
under the name of Buckington and St. Michael Sebington ; 
by n Strange, under the name of Packington and 
Gepton Heencham. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore it is preſumed to inſert the real names of the pariſhes, 
which thefe appellations ſeem moſt probably to denote, 
hamely, Buckington and Shepton Bechamp. And here it 
may be proper to obſerve once for all, the great inaccu- 
5 ſy in the names of places and perſons, which every 
Where occurs in the books of reports, ariſing (as it ſeem- 
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7 eth) from two cauſes. 1. From the reporter's taking 
i down the name in court by the found only, which often- 
| times 5 ifte in th hography 
, may cauſe a wide difference in the orthography. 


t and, 2, From the OPT IIS of the reporter periags 
ot being very legible; the caſe being taken down in a 
2 2 hurry 


ö 


liberty hath been taken throughout this book, to reſtore 


for Yexford, Yohesford ; for Eutoſcatur, Uttoxeter ; and 


in this, as in other more important reſpects ; and that, not 


«be amifs to ſet forth a general rule, for intitling all 


the learned counſel and the court in their arguments, ſome - 
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hurry of the pen, and not publiſhed but by others after 
the reporter's death. Where the matter is very notorious, 


ſuch broken words to their genuine and known originals, 
fo as to read inſtead of Fedcome, Hedeorn ; for Miſſerden, 
Mifſenden ; for Trenſham, Frencham ; tor Wooden, Weadmnd, 


many other ſuch like; 

Sir James Burrow, who from his ſituation, as being ma- 
Ker of the crown office, hath opportunity to receive the 
true names from the records themſelves, is extremely uſeful 


only in the caſes he reports himſelf, but in others occa- 
honally referred to. In ſpeaking of the proper method of 
intitling caſes of ſettlement, he obſerves, — It may nc: 


« cafes ariſing upon orders of removal; the want of 
« knowing, or the want of attending to which gener 
& rule, hath been the occaſion of infinite confuſion, in 
« tabling and citing caſes of this fort. The conſtant 
«© method of entring thein in the rule book, is, to name 
« the King as profecutor : and the pariſh laſt charged with 
© the pauper, and conſequently appealing to the court 
of king's bench, as defendants. For inſtance: Two 
& juſtices remote a pauper from A. to B.; and B, ap- 
«© peals to the ſeſſions, If the ſeſſions confirm the order, 
and B. brings the certiorari, the rule thereupon is in- 
« titled Rex verſus Inhabitantes de B. But if the ſeſſions 
„ 'difcharge the original order, and conſequently A. te- 
mains charged with the pauper, and brings a certiorr: 
to remove the orders, then the rule bears for its title, 
Rex verſus Inhabitantes de A.“ ( Burrow, Mansfield. 52.) 
— Nevertheleſs, as authors, in reciting theſe caſes, and 


times gives the name of one of the pariſhes, and ſometimes 
of the other, and ſometimes of both; and the caſe in ſome 
inftances may be eafier apprehended, or explained with 
leſs circumlocution, by inſexting at the head of it the 
names of both the contending pariſhes ; that method is en- 
deavoured to be purſued throughout this courſe of ſettles 
ments, where both the names-can with reaſonable cer- 
tainty be come at. Sometimes a caſe is reported, without 
the name of either of the pariſhes, but with the name only 
of the pauper ; as Fobn Giles's caſe, Bridget Bayly's caſe, 
and the like: In theſe, together with the wy = 
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pariſhes, it ſeemeth eſſential, to retain alſo the name of 


the pauper. 

17. The ſon was bound apprentice to his father, who 
afterwards gave up the indentures of apprenticeſhip, but 
did not cancel them: Then the ſon was hired into an- 
other pariſh for a year, and ſerved the year ; and being 
likely to be chargeable, he was ſent by an order to the 
jy where he lived as an apprentice ; becauſe, the in- 
dentures being not cancelled, he ſtill continued an ap— 
prentice there. Mad. Caf. 199. Dalt. 180. 

T. 56. 3. St. Luke's in Middleſex, and St. Leonard's 
Shoreditch, The pauper William Hutchins, was bound a 
pariſh apprentice to one Fra, a {hoemaker in Southwark, 
till his age of 24, and ſerved him there three ycars. The 
maſter then removed to the pariſh of St. Luke in Middle- 
fir, taking the apprentice with him, where he ſerved 
four years. The maſter then told him to go about his 
buſineſs, and work for himſelf : But the indentures were 
not cancelled nor delivered up. The pauper hired him- 
ſelf as a journeyman to ſeveral maſters of the fame trade 
in different pariſhes ; and believed the ſaid Fr;/? did not 
know what maſter he worked with after he left him, nor 
ever called upon him to account for what money he carn- 
el, and the pauper applied the ſame to his own uſe, He 
worked and lodged the laſt 40 days before he attained the 
ave of 24 years, in the pariſh of St. Leonard's Shoreditch, 
The queſtion was, Whether he gained a ſettlement at Se. 
Lemard's by this ſervice? By lord Manzffeld and tne 
court: The indenture of apprenticeſhip remain<d in 
force; and the relation of maſter and apprentice continued, 
But this ſervice in St. Leonard's cannot be conſidered either 
4s a ſervice of his firſt maſter, or as an alignment, He 
was iucapable of making a contract by way of hiring and 
ervice, or of any act to gain a ſettlement, If his maſter 
bad afſigned him over to a particular perſon, it would 
have gained him a ſettlement, as a ſervice to the firſt maſ- 
ter. But this working in &. Leanard's was not carrying 
on the buſineſs of the firſt matter there, nor any ſervice 
under the indenture; But the ſettlement is in that pa- 
nh where he had laſt ferved his firſt maſter as an appren- 
rey 40 days, which was in St. Luke's, Burrow's Set, 

But it is not neceſſary, in order to a diſcharge, that 
the indentures be cancelled ; it is ſufficient if they b: de- 
livered up. Tichfield and Milford, M. 4 G. 3. Bur- 
tow's Set, Caf, 511. 
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M. 9 G. 3. Netton and Rayſſone. Benjamin Watſon the 


pauper, when an infant, was bound out a pariſh appten- 
tice to Hannah Cuttle of South Heendley widow, occupier of 
a farm within the ſaid townſhip, until he ſhould attain 
the age of 24 years. After he had ſerved about fix years, 
ſhe quitted the farm to her ſon Stephen Cuttle, and left the 
apprentice there with him. The ſaid apprentice lived 
with Stephen Cuttle there ſeveral years. Afterwards, being 
deſirous to leave the ſervice, he applied to his maſter; 
who told him, he might go where he pleaſed. Where. 
upon, he hired himſelf at ſeveral places, and received the 
wages to his own uſe. In May 1766, the ſaid Stephen 
Cuttle gave up his indentures to him. In February 1967, 
he hired himſelf to Fohn Baildon af Nettan ; and the ſaid 


Stephen Cuttle being told of it, in converſation, ſaid, he 


At what age an 


apprent ice may 


- conſent to a du- 
. Chat ge 


thought it a good place for him. He ſerved Bailden at 


Netton above 40 days, and then attained his age of 24 


years.—It was argued, that he gained a ſettlement at 
Notton, by being Had there 40 days, whilſt he continu- 
ed apprentice to Cuttle, Fannah Cuttle had not given up 
the indentures: Her ſon alone could not do it. The 
maſter being privy to this ſervice of Baildon, and conſent- 
ing to it, or approving of it, it was then a ſervice of the 
original maſter, tho' actually done to Baildon.—On the 
other hand, it was inſiſted, that this was no ſervice un- 
der the indenture. of apprenticeſhip. The pauper hired 
himſelf as being ſui juris. The maſter did not. conſent 
to, the pauper's ſerving any particular perſon, He was 
not even conſulted about it, And when he heard of it, 
he only ſaid, he thought it a good place for him, And 
he had, before, given him a general leave to go where 
he pleaſed, —T he court were clearly of opinion, that the 
ſervice with Bailden in Netten was not a ſervice under the 
indenture of apprenticeſhip ; conſequently, his reſidence 
in that pariſh upwards of 40 days was not ſufficient to 
gain the apprentice a ſettlement there. Burrow's Setth 
Caf. 9 | Ty 8 
18. H. 31 G. 2. Auſirq and Grinden.. Francis Ortan, 
being then about ten years of age, was in April 1744, 
bound a pariſh apprentice to Samuæl Lythall of the pariſh 
of Grindon, till his age of 24. He ſerved with his maſ- 
ter there under the indenture till Michaelmas 1754 4 
which time, the maſter, in conſideration of 40s then 
paid to him by the apprentice, agreed to diſcharge bim; 
which receipt, and diſcharge were indorſed and written 
by the maſter on the indenture, which he then delivered 
1 2 1 up 
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ap to the apprentice, The ſaid apprentice then went 


ind hired for a year, and ſerved that year, at the pariſh 
of Hizham. Afterwards, to wit, at Michaelmas 1 55; ; 
de hifed for a year, and ferved that year in the parith of 


{uftrey; He was then upwards of 23 years, but not 24 


cars of age The two juſtices remove him to Grin- © 
4, judging him to have gained no ſettlement under thefe 


ſervices. "The ſeſſions quaſh the order. It was moved 


to quaſh/the order of ſeſſions. Againſt this, it was ur- 


C 1 


ech That the apprentice by his diſcharge became ſui ju- 


it, No intereſt at all remains in the pariſh officers. © 
Their power is only a limited power. And a pariſh child. 


thus bound, agreeable to the ſtatute of the 43 El. is upon 
the ſame foot as if he had bound himſelf; and when of 


full: age, is at liberty to conſent to his own diſcharge, 


and thereby to put an end to the apprenticeſhip. But if 


nt, yet the ſervice being by his maſter's leave and con- 


ent, it gains him a ſettlement in the place where it was 
perlormed; Which was firſt in Higham, and afterwards 
1nAuſtrey, By lord Mansfield Ch. J. The whole depends 


upon the queſtion, Whether he was of age, or under 


126%) at the time of his conſenting to the diſcharge. And 


by comparing the dates as above, it appears that he was 


under age; and then his conſent ſignifies nothing. For 
the confent'of an infant apprentice is, as if he had given 
o conſent at all. And if fo, his ſubſequent ſervices can 


neyer be conſidered as performed by the maſter's leave and 


conſent,” and ſo, as being a ſervice of his maſter under the 
indeature ; becauſe this is no exprels and explicit leave and 
conſent given by the maſter to the particular ſervice (as in 


the caſe of - Fremington abovementioned) ; but was intend- 


ed to be altogether general, and is even founded in a a 
miſtaken apprehenſton, that the apprentice could conſent 


to his being diſchiarged; which he, being an infant, was 
not capable of doing. And the order of ſeſſions was 


qualhed, and the original order affirmed Burrow's Fettl. 


( 441, Bs 

£6 G3: Ecclefat-Bierl»w and Warflow. The pau- 
xt Sail Halbuu, being a pariſh apprentice, after he 
had attained the age of 21 years, agreed with his maſter 
to cancel the indentures, and the ſame were accordingly 


cincelled. Afterwards, he was hired for a year and ſerved 


nat year in Mano, which was within the term compre- 


ended in the indenture. It was objected, that he was 


not ei juris hen ke entered into the contract to ſerve at 
Wirflito ; for the binding being by the pariſh under tho 
10 2 


4 : 43 £4, 
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43 El. c. 2. he could not, tho' above the age of 21, Þ 
cancel the indentures without the approbation of the F 
overſeers of the poor. = 4 lord Mansfield Ch. J. There ' 
| ſeems to be no neceſſity of the -pariſh officers joining in | 
the confent to diſcharge this apprentice. There is no { 
authority for it. And I ſee no inconvenience to the pa. | 
riſh, or to any one elſe, in its being done without their \ 
concurrence. The act impowers them to bind the man. | 
child out apprentice, till he comes to the age of 24. And 
the act was neceſſary to make valid the binding of the 
male pariſh apprentice till his age of 24 ; for he could 
not be bound longer than til] 21, without the aid of the 
act. And two juſtices are to aſſent to this. But the 
ſame reaſon doth not hold, as to the diſcharge of the 
apprentice, This concerns the maſter and the appren- | 
- tice only. The latter part of the apprentice's time is oi | 
moſt ſervice to' the maſter, Therefore: the apprentice be- | 
ing of age, if the maſter and he agree to it, they two | 
may diſſolve the contract. If fo, then this perſon was 
ſui juris when he hired himſelf at J/arflew ; and conſe- 
- quently, he gained a ſettlement there by a hiring and ſer- 
vice for a year. Burrow's Settl. Caf, 562. k 
9 be. 9. H. 32 G. 2. St. Cuthbert's and Weſtbury. A per- 
tion ſon, ſettled at St. Cuthlert's, was bound apprentice to 2 
certificate, man reſiding at I/e/tbury, but whoſe ſettlement was at 
| Harftree, a neighbouring pariſh. After the apprentice 
had ſerved 22 days, his maſter obtained a certificate from 
#larptree, and delivered it to the overſeers at He/tbury ; 
and the apprentice ſerved there further with his matter 
for three years. The queſtion was, Whether the ap- 
prentice hereby gained a ſettlement at He/tbury. By the 
court: Before the act, ſerving under an apprenticeſhip 
to a certificate man for 40 days in the pariſh where the 
maſter lived, would have gained a- ſettlement to the ap- 
prentice. But the act ſays, that if any perſon ſhall be 
bound apprentice by indenture to any perſon reſiding under 
a certificate, he ſhall not thereby gain a ſettlement. Now 
here is no ſervice for 40 days, under an apprenticeſhip to 
a maſter who did not reſide in this pariſh under a certi- 
ficate ; and therefore the apprentice in this pariſh did not 
gain a ſettlement, But it would have been otherwiſe, if 
he had ſerved 40 days, before his maſter became certi- 
cated. Burrow's Settl. Caſe %. 
Maſter dying. 20. T. 13 6. 2. Za. Bridgeford and Or /ton. The 
. maſter of a pariſh apprentice dying-inteſtate, his widow, 
without any adminiſtration taken out, abgned- the ap- 


prentiee 


2 2. IS. _ 27 OS SS .- Dd 


—  v 


- apprentice, B 
21. M. 5 G. 2. Sulford and Storeford. Tt was moved Apprenticetiip 


to quaſh an order of two juſtiees confirmed at the ſeſſions, d youe 28 
*nture, ha 


The ſeſſions ſtate the caſe ſpecially, that one Lineacre had cu. 


prentice to Edward George; who with the conſent of the 
apprentice, affigned him over, by verbal agreement, to 
ſbamas Baggaley of Eaſt Bridgeford, for the remainder of 
his term of q years. And he accordingly lived with the 
ſaid Thomas aley at Ea Bridgeſord, and ferved out 
his time there, which was more than 40 days. This 
was unanimouſly holden to be a good ſettlement in Fa. 
Bridzeford. For tho“ an aſſignment of an apprentice be 
not ſtrictly legal, yet where an apprentice has lived and 
ſerved 40 days under an aſſignment, he ſhall gain a ſet- 
uement, becauſe of the conſent, even tho” it be only a 
verbal agreement. 'Burrow's Settl. Cuſ. 133. 

Note; this is ſtated to have been by the apprentice's own 
conſent; and conſequently by the aſſignment it became, 
28 it were, a new apprenticeſhip : and the point feemeth 
not to have been in queſtion, Whether by the death of 
the maſter the ' apprenticeſhip was determined. But in 
the caſe of Balring and Selſon, E. 26 G. 2. The maſter 
died. The apprentice, à year and more before the expi- 
nation of the term for which he was bound, hired him- 
elf for a year, and ferved that year; and it was held 
that thereby he gained a ſettlement. For apprentice- 
thip' is a perſonal truſt between the maſter and ſervant, 
and is determined by the death of either the maſter or 

— Settl. Caſ. 320. | | 


deen bound an apprentice by indenture, and ſerved his fe:rice. 
maſter the laſt two years of his apprenticeſhip in the pariſh 


.of Salford; but that his indenture was not ſtamped, 


However, the juſtices adjudged this to be a good ſettle- 
ment by way of ſervice, though not as an apprentice- 
ſhip; and accordingly removed his wife and two daugh- 
ters from the pariſh of Storeſord to the pariſh of Salford. 
But the court held this to be no ſettlement, on the au- 
thority of Curran and Leiland; and quaſhed the order. 
2 Barnardiſi. * * { | 
T. 5 CG. 3. Whitchurch Cammic:yum and Motten Fitze- 
payne. | Phe pauper John Gay, being of the age of 22 
years, agreed with a ſtone maſon that he ſhould take the 
laid Jam Gay apprentice: for 6 years, to teach him the 
trade, and that indentures ſhould be executed accordingly. 
He went ani ſerved 5 years, when they parted by con- 
ſent” but no indentures were ever executed; It was 
contended, that this was good as à hiring and ſervice. _ 
* 
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Tndenture not 
produced, how 
far parol evi- * 
gence ſhall be 
admitted, 


Pooz, (Settlement by apprenticeſhip.) 
by the court, Here is no hiring expreſſed or implied, 
The objects are different. A binding as an apprentice, 
and a biring as a ſervant, cannot be converted one into 
the other. And the caſe of the King and St. Mary Kal. 
lendar in M incheſter was mentioned as in point. Burrau'; 
Settl, Caf. 540. 1 

H. 10 G. 3. Peterchurch and All Saints in Hereford. 
The pauper, Abraham Lewis, when a boy, together with 
his father, entred into an agreement in writing, not 
ſtamped, with Mrs. Tringham of All Saints, reciting, that 
*© whereas the boy, with the conſent of his father, is to 
<© be bound appreatice to her for ſeven years,” ſhe agrees 
to pay the boy 25s the firſt year, the four following years 

os each, the ſixth year 31, and the ſeventh year 41. 

e ſerved her two years, and received the money agreed 
on for the ſaid time; then left his miſtreſs : and no in- 
denture of apprenticeſhip was ever executed. It was ar- 
gued, that the pauper in this caſe was to be conſidered as 
a ſervant, Every thing here ſtated was ſervice, Nothing 
was to be learned. And he was paid wages by his miſ- 
treſs. He was bired for ſeven years; and ſerved two of 
them ; and received the money. for that time, according 
to the agreement, But by the court : An apprentice- 
ſhip was certainly the thing in view. But no indenture 
was executed ; nor could the agreement be eſteemed to 
ſupply the want of it, as it was not ſtamped. Nor can 
it be conſidered in the nature of a ſervice: For in that 
caſe there muſt be a hiring for a year, and a ſervice for a 
year under ſuch hiring. And the binding as an appren- 
tice cannot be converted into the hiring as a ſervant. 
Bur. Settl. Caf. 656. 

22. T. 13 & 14 G. 2. Eaſt Knoyle and Teint Magna. 
Two juſtices make an order to remove Aune Bowles, wiſe 
of James Bowles (who had run away and left her) from 
Teffont Magna to Eaſt Knoyle, Upon appeal, the ſeſſions 
confirm that order, and ſtate the caſe thus: It appearing 
to this court, upon the evidence now, given, that the ſaid 


James Bowles was bound an apprentice by indenture, to 


one William Wilkins of the pariſh of Ea Knoyle, and that 
he ſerved 3 years at A4 Knoyle aforeſaid under the faid 
apprenticeſhip ; at which time the ſaid William Ii ulius 
the maſter, died; and that the ſum of 51, being the full 
conſideration money, was paid by his father with the ſaid 
apprentice for ſuch. his binding: But the indentures of 
apprenticeſhip were not produced; neither did it appear 
to this court whether the duty of 64d in the pound 1 
| re 
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«ed-to be paid by the ſtatute of the 8 An. e. 9. was 
raid, or whether the ſaid indentures were ftamped as the 
id ſtatute requires. It was objected, that the juſtices 
dad admitted evidence that was not legal: That they ad- 
nitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any reaſon 
why it was not produced, nor did it appear to them that 
the duty was paid, or whether the indentures were 
tamped-as aforeſaid” But Mr, juſtice Page and Mr. ju- 
tice Chapple (the only two judges that were in court) 
over-ruled the objection, and refuſed to make a rule to 
bew cauſe. For it''is ſtated, that it appeared to them 
that he was bound by mdenture. Perhaps the indenture 
vas loſt. Nor do they fay that the duty was not paid, 
or that the indenture was not ſtamped. Burrows Settl. 
Caf. 151. te! $83 $29 
5 220 23 G. 2. St. Helen's Abingdon and St. Saviour r 
Suthoark, - Iwo juſtices made an order to remove Anne 
Hutt, wife of Joſeph "Hutt (who had abſconded for 6 
months) from S&t. Saviour to St. Helen's, And the ſeſ- 
ions upon appeal confirm that order, and ſtate parol exi- 
dende produced before them of an indenture of appren- 
ticeſhip (not produced) cf Jeſepb Hutt the father to 
Willem Hutt the grandfather. Upon the whole of which, 
it appeared that the indenture was not produced, and pro- 
dably (even to very ſtrong preſumption) was never 
ſtamped. It was moved to qualh theſe orders, for that 
there is only parol evidence of an indenture, which 
aught itſelf to have been produced; and it doth not ap- 
pear to have been ſtamped. And by the court: There 
not enough ſtated to ſhew, that this is a binding with- 
in the act. And the orders were quaſhed. Burrow's 
dall. Caf. 292. | D 
ladeed parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient. 
prof that the original could not be come at. And in 
caſe of parol evidence, it ſeemeth that all thoſe cir- 
cumſtances, withoat Which the indenture would not be 
good if produced, ought to be proved ſatisfactorily to the 
court: as, that the indenture was written upon ſtamped 
paper or parchment ; that it was executed by the parties z. 
vhat ſum (if any} was given with the apprentice; and 
tan additional #4:np upon the account of ſuch fum' 
money or other valuable thing was alſo impreſſed. 
Otherwiſe, where the indenture upon the face of it would 
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Statutes cone 
cerning ſettle- 
went by ſervice. 


by. reaſon e 


And by the 3 M. c. 11. From the publication of ſuch natic 


Fear. 2 | b rs Us 
By the 12 An. f. 1. c. 18. Af any perſon after June 24, 


inte any pariſh by a certificate ſhall be adjudged, by * 
I : 


Booz. (Settlement by apprenticeſhip,) 
be bad, it may poſſibly be ſecreted by thoſe whoſe intere# 
it is that it ſhould Net der. * | 1 


w.. Of Jettlement by ſervice. 


2 In like manner as. under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 
2 * the adjudged caſes upon the ſeveral branches 


By the 13& 14 C. 2. c. 12. On complaint by the churcb- 
wardens or over ſeers, within 40 days after auy perſon Hull con 
to ſettle in any tenement under 101 a year, two juſtices, (1 C. 
may remove him to the place where he was lajt legally ſettled, 
either as a native, houſbelder, ſajourner, apprentice, or jervant, 
fer the ſpace of 40 days at the 775 3 
But by the 1 J. 2. c. 17. The forty days continuance ſpall 
not make a ſettlement, but from the time & delivering natice in 
wing. 
in the church. - EN 

But by another clauſe in the ſaid act of the 31. If 
any unmarried perſon, not having child or children, ſball be lau- 
fully, hired into any pariſh or town for one year, ſuch ſervice 
Hall be adjudged and deemed a good. ſettlement therein, though 
uc ſuch notice in writing be delivered and publiſhed. 

And by the 8 C g W. c. zo. Whereas ſome doubts hav 
aniſen tauching the ſettlement of unmarried perſons, not having 
child or children, lawfully hired into any pariſh or town 2 one 
year, it is enadted and declared, that no fuch perſan ſo hired as 
afareſaid, ſhall be adjudged or deemed to have a good ſettlement 
in any ſuch pariſh or townſhip, unleſs ſuch perſon ſhall canti- 
nue and abide in the ſame ſervice during the ſpace of ane whale 


1713, ſhall be hired ſervant with any. perſon, who did came 
into, or Hall re/ide.in any pariſh, townſhip, or place, by maar, 
or licence of a certificate, and not afterwards having gaincd a 
tegal ſettlement in ſuch pariſh, townſhip, or place; fuch ſervant 
ſhall nat gain any ſettlement in ſuch pariſh, town/pip, or place 

| 724 hiring ar ſervices, but ſhall have his ſettle 
my as if he bad nat been an hired ſervant to ſuch per en 
22 ö | i . 


<1 And by the 9 10W.,c.11. N gerfon who ſhall came 
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whathever, to have procured a legal ſettlement in ſuch, pariſh, 
unleſs be ſhall bona fide take a 5 of a tenement of 1014 


rar, or ſhall execute an annual effice in fuch pariſh: (And 
conſequently ſhall gain no ſettlement by ſervice.) 


On complaint within 40 days] By the ſtatute of C. 2. General expo- 
perſons became ſettled, if not removed, in 40 days. But ul cries, 


whereas people came privately into pariſhes, and continued 
perhaps 40 days, before they were publickly known to be 
there; therefore the ſtatute of the 1 J. 2. did provide, 
that ſuch 40 days ſhould not gain a ſettlement, but after 
the time of delivering notice in writing to the over- 
gers, that fuch perſon was come to inhabit in fuch pa- 
iſh. And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabi- 
rants; therefore the 3 . did provide, that ſuch 40 days 
ſhould be accounted from the time of the publication ot 
ſuch notice in the church, and not otherwiſe, But then 
by the ſubſequent clauſe of the ſtatute of the 3 V. it is 
enacted, that i any unmarried perſen, not having child or chil- 
tr, ſhall be Tawfilly hired into any pariſh. or town for one 
vor, a ſervice foall be adjudged a good ſettlement therrim, 
thugh no fuch 'notice in writing be delivered and publifhed: 
And the reaſon thereof is this, becaufe that ſuch notice 
would not avail ; for that the juſtices upon complaint of 
the overſeers, who are no parties to the contract, cannot 
make void the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſ- 
ter, if he requires it. And therefore upon this act, if the 
ſervant was hired for a year, and ſerved 40 days under that 
birine, he was not removeable, and. gained a ſettlement ; 
md le in every place where be ſerved 40 days under ſuch 
hiring, he there gained a ſettlement; and where he terved 
the laft 40 days, there was his laſt ſettlement. But this 
ealy method of acquiring ſettlements, cauſing ſervants to 
become infolent, at laſt the ſtatute of 847 9 was made, 
which enacteth, chat ns ſuch perſon fo latufully hired into any 
pariſh or trwnſhip ſhall be adjudged to haue @ good ſettlement 
there, "unleſs he ſhall continue in the ſame ſervice during the 
ſpace of ane hal? year. But if he ſhall continue in ſuck 
ſervice during the ſpace of one whole year, his ſettlement 
in all other reſpe&s ſhall be às before; that is to (ay, 
every continuance of 40 days unremoveable during ſuen 
rice for the year ſhall be deemed a ſettlement; and 
here he cofititzues the laſt 40 days, chere is bis laſt ſet- 
W „ NY 4." . Ted d ( dss tlement. 


| 
| 
| 
| 
| 


366 


— 


. 1462 5 

1992. (Settlement by ſervice) 
tlement. - But there hath been much doubting, what ſhall 
be deemed a hiring for a year, and alſo what ſhall he 
deemed a ſervice for a year, within the ſenſe of theſe fa. 
tutes; and what relation ſuch hiring and ſervice ſhall bear 
to each other: - The arguments for and againſt which on 
each ſide, in the adjudged caſes hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
which hath been given, of the progreſs of the law relating 
to this matter. | | 


Forty days refi- 40 days] Leſs than 40 days reſidence in any pariſh will 


cence neceſſary 


to a (ſettlement, 


not gain a ſettlement. As in the caſe of Goring and Mill . 
— E. 4 G. 2. A perſon was hired for a year, and 


| ferved the year. His maſter lived at Goring, and kept a 


vant may be re- 
moved from the 
maſter. 


| peace, that ſhe is leſs able to performs the ſervice, man, 


boat, which navigated from Goring to London, but the 
ſervant was not 40 days in the whole year at the pariſh 
of Goring, but ſerved out the year on board the boat, 
By the court, This was no ſettlement at Goring. Seff. 
C. V. 1. 327. Caſ. of Settl. 219. 1 Barnardiſt. 436. 
But it is not neceſſary that the ſervant reſide 30 days 
together without interruption. As in the caſe of Green- 
wich and Longden. M. 18 G. 2. George Wall was hired 
for a year and ſerved a year, as a livery ſervant, at 71 
wages, to one captain Saunderſon, commander of the 
William and Mary yacht, who had an houſe and family 
at Greenwich, and reſided there when not abſent on the 
king's ſervice. His maſter made frequent voyages to and 
from Holland, and he always attended him in the ſame; 
and he was never 40 days together at Gyeemwich, but du- 
ring his ſervice, he was there 40 days at different times. 
By the court: It need not be 40 days all together; it is 
ſufficient if within the year he reſide 40 days in the whole. 
Burroto's Settlement Caſ. 243. hs at: 3 


| Whethertheſer Tio juſtices (1 Q.) may remove him] But it hath been 


obſerved before, that the juſtices upon the complaint of 
the pariſh officers, cannot remove the ſervant from his 
maſter; becauſe they cannot upon ſuch, complaint diſſolve 
the contract betwixt the maſter and. his ſervant, to which 
contract the officers are no parties; for that can only be 


done upon the complaint of the maſter or ſervant. There- 


fore if a maid ſervant ſhall happen to be with child, which 
child is likely to be born a baſtard; yet if her maſter. is 
willing to keep her, the pariſh. cannot remove her; but 
the maſter, if he pleaſes, may complain to a juſtice of the 
jultice 


—— 
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juſtice (if he ſees cauſe) may diſcharge her, and then the 
if by order of two juſtices may remove her. 2 
But. although regularly the ſervant cannot be removed 
from the maſter, yet the maſter may be removed from the 
ſervant; as if the ſervant hath gained a ſettlement in the 
pariſh, and the maſter hath gained none, which may often 
happen, the ſettlement of the ſervant no way depending 
upon. the ſettlement of the maſter z, in ſuch caſe, if the 
iſh will remove the maſter, they cannot remove the ſer- 
yant; but the maſter may complain to the juſtices, who 


may compel the ſervant to go along with him. 


If any unmarried perſon not having child or children] E. Uamaniee fer- 
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10 4n, Autom and Cardigan. A perſon having a daughter, fon, hicing. 


which daughter was married and ſettled elſewhere, hired 
himſelf for a year, and ſerved the year: By the court, He 
is a ſingle perſon within the meaning of the act, thoꝰ not 
— within the letter of it. The meaning of the ſta- 
tute was, that he might not bring any conſequential da- 
mage to the pariſh, which he cannot poſſibly do here. 
101 they, held that the man, notwithſtanding he had a 
chad, gained a ſettlement by virtue of that ſervice. Caſes 
758. 7. Foley. 131. | 
. 1 An. Faringdon and Wittiy. A ſervant hired for a 
year, ſerved half a year of the time, and married. The 
veſhon was, Whether the juſtices, on complaint of the 
oyerſeers, could make an order to remove him to the place 
of his laſt legal ſettlement ? By the court, The contract 
detween the maſter and ſervant was not diſſolved by the 
marriage; and admitting it might be diſſolved by an or- 
Ger made on complaint of the maſter, yet without that, 
and upon cemplaint of the officers only, it could not be 
diſſolved, And the marriage doth not hinder the ſervice; 
the contract continues; and if the man performs his ſer- 
vice, he gains a ſettlement. 2 Salk. 527. 
"The fame refolved, MH. 1 G. 2. X. and Sutton. Sell. 
C. V. 2. 127. ö 
7. 27 G. 2. Hanbury and Tarbick. The pauper was 
for a year at Hanbury; ſerved three quarters of the 
ar; then married; whereupon his maſter took him be- 
fore a juſtice,” who allowed the maſter to diſcharge him 
for marrying within the year, but made no order in wri- 
ng. The queſtion upon this was, Whether the ſervant” 
was properly diſcharged within the ſtatute of the 5 El. c. 
4 f. 5. By Lee Ch. J. and the court: Here is no act of 
Jifdtion in the juſtice, having made no order in wri- 
| ting, 
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ting. Though the maſter might diſpenſe with the ſervice 
by parol, a juſtice of the peace cannot, who hath his ju. 
riſdiction by ſtatute, and every thing he does in purſuance 
of it muſt be by order, and that is examinable in the court 
of king's bench. Therefore the court held, this was no 
diſcharge of the ſervice. And they ſaid that the juſtice can 
only, by the ſaid ſtatute, diſcharge for reaſonable cauſe; 
and that marriage itſelf, as ſuch, is not a reaſonable 
cauſe; the ſame being no offence, nor inconvenience to 
the publick. Bur. Set. Caſ. 322, 

E. 31 G. 2. Bank Newton and Marton. Ayrtm, 
the pauper, and his wife, being legally ſettled at Bani 
Newton ; he the ſaid George Ayrton, on the 16th of Fe- 
bruary 1738, agreed with Jahn Wilcock, ſon of Henry 
Tilcock of Marton, by order and on behalf of his faid fa- 
ther, to ſerve the ſaid Henry Wileek, for a year from the 
24th of the ſame month of February (when his father's 
then ſervant was to go away), at 5 guineas wages, in caſe 
the ſaid Henry Wilcock ſhonld approve the ſaid terms. On 
the 18th of the ſaid February, the wife of the ſaid Geng 
Ayrtm died, without iſſue, On the 24th of the ſame month, 
the ſaid George Ayrton went to Henry Wilcack, and Henry 
aſked him, upon what terms his ſon and he the ſaid George 
had agreed. Which terms he the ſaid George repeated, as 
above. Whereupon, he the ſaid Henry Wilcock ſaid, that 
he did agree to the ſaid terms. And the ſaid George Ar- 
ton did then enter upon, and continue in the ſaid ſervice 
for a year. It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 
i6th of February—Unto which it was anſwered, that 
the contract was not compleat, but a mere nullity, till the 
affent of the principal (the father), which was, on the 
24th. For he had it in his power to diſapprove. It was 
not binding, till his aſſent was given. For the agent only 
acted under a limited authority. And when the princi- 
pal did affent, the ſervant was unmarried. —And by the 
court, it is clear, that the hiring was on the 24th, For 
the father might have diſſented from the conditional agree- 
ment made by his ſon on the 16th. || And, , conſequently, 
they held, that this hiring and ſervice did gain a ſet- 
tlement at Marton, where the ſervice was performed. 
Burrou's Setil. Caf. 455. Sur outt 40} Saint bis 

Shall be hired into riſh or town for one year} 
T hele rr ſubject of debate, 
namely, What ſhall be deemed a ſufficicnt hiring for 4 579 


within 
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within theſe ſtatutes, by virtue whereof a perſon ſhall be 
tit ed to gain a ſettlement ? Concerning which it hath 

been reſolved as follows: | 8 


(1) M. 9 An. Dunz ford and Riagtvict. A perſon dras To be by one in. 
tired for half a year, and after that was hired again for wie cunuatte, 4 


another half year, with the ſame perſon, and thereupon 
ved a year in one continued intire ſervice, but by ſcve- 
ral hirines. By the court: It ought to be one intire 
contract and one intire ſervice; the one is required by 
the ſtatute, as well as the other, If a ſervice under ſe- 
cal contracts ſhall gain a ſettlement, one that ſerves 
by the month, by the week, or by. the day, may, if he 
continues a year, gain a ſettlement. One may hire by 
te day for charity; buc there is danger of being charge- 
dle in hiring Tuch a perſon by the year. For ſuch a term 
n yer, it is not ſuppoſed a maſter would hire one, 
unleſs able of body, and fo a perſon not likely to become 
chargeable; - 2 Salt. 535. 

M. 12 A. -Horfpam and Shipley, A perſon was hired 
from May- day to Lady day, then from Lady-dav to Max- 
4% and ſo on again in like manncr for another year, 
The queſtion was, Whether this gained a ſettlement ? 
And the court were of opinion, it did not; for they ſaid 
the hiring muſt be for a year. Fol. 134. | 

H. I G. 3. Great Salteld and Lowther, Two juſtices 
removed: Catharine Nicholſon from Great Salkeld in Cumler- 
and to'Lozother in the county of Heſimerland: And the 
ſeons, upon appeal, confirm their order; ſubject to the 
opinion” of the court of king's bench, on the following 
ce. The pauper was hired to Hilliam 4 of 
Haththorpes hall in the parith of Louther from Wnitſuntide 
w Martinmaſs; and again was hired to the ſaid Thompſon, 
at Holt horye, for the ſucceeding half year from Martin- 
mals to the Whitſuntide following: and in purſuance of 
ole itings, ſerved the ſaid IT Illiam Thompſon, at Hack- 
torpe aforefaid, for the complete year, without leaving 
ber ſtrvice; and received two half years wages. It was 
further ſtated, that the uſual cuſtom of hiring ſervants in 
Cumberland is from half year to half year: "i hat it hath 
been the invariable practice of the quarter ſeſious of Cum- 
terland, as long as can be remembered, to adiudge that. 
the ſaid hiring for two ſucc2{Eve half years, and ſervice 
n purſuance thereof for one whale year, with the ſame 
perſon and in the fame place, ſnould be a fettlement un- 
ler the ſeveral acts of. pariiament made ,xelatiag to the. 
Por.—l[t was moved to qualh theſe orders, as here was 
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no hiring for a year. Mr J/allace was to have ſhew 
cauſe, on behalf of the pariſh of Great Salkeld; but hie 
candidly acknowledged that the orders could not be ſup. 
ported, there being no hiring for a year. Burrows Sell. 
Cl. 674. | 

(2) H. 24 C. 2. Wincaurtim and Creditim. A boy cf 
17, born in Mincaunton, offered himſelf to ſerve Sam! 
FVil\ ins of Charlton Horethorne ; who hired him to ſerve 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and cloaths when wanted; but ng 
particular time was agreed on, and the pauper appre- 
hended his maſter might have been off, or he might have 
gone away from him, at their pleaſure : nevertheleſs there 
was no agreement for that purpoſe. The boy continued 
and ferved him in Charlton Hzreth;rne two years and an 
half. By the court: He gained a (ſettlement there, by 
this ſervice, A general hiring is a hiring for a year. And 
here are no circumſtances in this caſe, to thew an inten- 
tion to the contrary, or to vary it from the genera] rule, 
The mere e ol the pauper doth not do it. Bur- 


 r2w's Settl. Caf. 299. 


E. 33 G. 2. Handley and Berwick St. Jabu's. The 
pauper, ſettled at Handl, happening to mect Mr, Je, 
head keeper of Rufmore lodge in the pariſh of Berwick 
L. Jahn, who had then lately parted with one Edward 
II, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31 a year and a 
kceper's livery, beſides meat, drink, and lodging; the 
faid Mr. Jenes addreſſed the pauper thus, Do you like 
the life of a keeper? Which being anſwered in the at- 


firmative, he ſaid further, Then go into Ned Hill's place, 


and you ſhall want no encouragement. Accordingly he 
went, and continued in the ſervice for 3 years, and 
received 3 years wages. The queſtion was, Whether 
this converlation amounted to a hiting for a year, ſo as 
to gain a ſettlement, It was urged, that a hiring gene- 
rally is hiring for a year, and that the law knows no 
other ſervant but one for a year; and that this has an ex- 
preſs reference to Hill's ſervice, which was for a year. 
On the contrary, it was argued, that here was no actual 
hiring at all; and none can ariſe by implication, from the 
bare jervice alone; and that the reference to Ne! Hus 
1{crvice relates to Hill's work only, and not to his contract. 
By lord Mansfield, and the court: This man ſerved 3 
years, and reccived wages accordingly. But it 15 ob- 


jected, that he was never hired at all. It is admitted, 5 
U 
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if he was hired at all, it would by law be a hiring for a 
year, And upon the ſtate of this converſation, it is a clear 
hicing ; for Ill was a hired ſervant, And therefore it 
was adjudged, that the pauper thereby gained a ſettlement. 
Burrow's Settl. Caf. 502. | 
V. 10 G. 3. Bedfield and Dedham, The pauper Sa 

nel Bolten was hired to Jahn Maſon of Dedbam, to ſerve 
him in the buſineſs of a plumber and glazier, at the wa- 
4% of fix ſhillings a week, board, lodging, and waſhing, ſum- 
mer and winter, He ſerved under that agreement for ele- 
ren months; when His maſter, having taken an appren- 
tice, informed him, that he mult lodge out of his houſe. 
Upon which, the pauper demanded 6d a week more; 
aledaing, that he would otherwiſe quit the ſervice. He 
continued to receive the additional Gd a week till after 
the expiration af the year. And the pauper, by the afore- 
ſaid hiring, apprehended he was bound to ſtay with his 
malter a year. ——It was objected, that here is nothing 
tated that imports a; contract for a year; and conſe- 
quently, the pauper was not bound to ſerve a year, what- 
crer he himſelf might apprehend concerning it. Unto 
which it was anſwered, that a general hiring is a hiring 
ſor a year. The mention of 6s a week is only to aſcer- 
tun the rate of the wages, but doth not mean to conſider 
the ſetvice as a weekly ſervice; and as the wages in this 
trade are higher in winter than in ſummer, the words ſum- 
ner and winter ſhew that this vras intended to be a conti- 
nued contract for both thoſe ſeaſons; and that by fixing 
the wages to be the fame in both, it was underttood by 
both parties to be a contract for the whole year. But jt 
15, at leaſt, an indefinite contract; and an indefinite contract 
8 3 contract fora ycar.— By lord Mansfield and the court: 
There muſt be a hiring for a year; either in law, or in 
expreſs /words. The words do not cxpreſe it: Aud here 
4, circumitance ated, which deſtroys the preſumption 
of its being a general hiring for a year; namely, that the 
rvant demanded an additional ſixpence a week, alledging 
ilat he wauld otherwiſe quit the ſervice; and the maſter's 
complying with this demand ſhews that neither of them 
it that time thought the contract originally made between 
wem was binding for a year. Brurrow's Set, Caſe 65 3. 
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parüh of {{am, clquire, hearing that the pauper was a 
like}y toy to ſerve him as his poſtilion, ſent to the pay- 
per's father to have him upon liking, After the pauper 
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had ſerved Mr Port 8 weeks on liking, Mr Port hired 
him for a year to commence from the beginning of the 
ſaid 8 weeks. He ſerved Mr Pert in the faid pariſh of 
{lam a year (including the 8 weeks) and ten days and 
no longer. By Lee Ch. J. This caſe differs from all the 
former cafes. In Lidney and Stroudr, the firſt hiring was 
conditional, for a quarter of a year upon liking ; and if 
they did like each other, then to. continue for a year; 
Yet it was holden a good ſettlement, as they did like each 
other; and the year's ſervice was performed, In Net 
Windfer and Chepping J/ycomb, it was uncertain till the 
end of the year, whether the hiring would be for a year, 
yet happening ſo in event, it was held good. In the 
preſent caſe, the commencement of the hiring was $ 
weeks after the boy had been upon liking, with a re- 
troſpect to his firſt coming into the ſervice, Now a man 
cannot ſerve from a day paſt, Mr. juſtice F7/er thought 
the caſes of Liducy and Stroude, and of Chepping IWycomb and 
New Il inaſor, had carried the matter as far as poflible; 
and if they were new queſtions, he ſhould doubt of thofe 
reſolutions : But both theſe were hirings for a year, pre- 
vious to the ſervice; and the conditions were performed. 
He obſerved alſo, that the ſafeſt way is to adhere ſtricti 
to the words of the act of parliament ; for refinements 
upon theſe queſtions have produced infinity of queſtions 
and dificultics. Burrew's Settl. Caf. 304. 


Hiring fr ele en (4) 7. 3 C. Ranton and Hanughtzn. Order ſpecially 
moni, 


ſtated : Fehn Evans was hired with Ralph Trubſhaw of 
Haughton from Aſh-Il edneſday till Chriſimas, and ſerved him 
that time, Then he went away from him, and ſtaid with 
his father in Ranton, for about a week. Then he returned 
to the faid Ralph Trubſhaw, and was again hired with him 
for 11 months, and ſerved him the ſaid 11 months: Then 
departed from the ſaid Ralph Trub/hatw, and took his 
cloaths with him, and was abſent one week. Then he 
returned to the ſaid Ralph Trulſbaw, and was hired with 
him for eleven months, and accordingly ſerved him ; and 
then left that fervice, and went to his father in Kanton, 
and ſtaid about one week. Then the ſaid John Evans 
ſerved one John Sutton of Haughton aforeſaid for about three 
weeks; then returned to Rantor aforeſaid, and ſtaid for 
about a week: and then returned to the ſaid John Sutten, 
and hired with him for 11 months, and ſerved within 4 
fortnight. or 3 weeks of the laſt 11 months, where, by 
agreement with the ſaid John Sultan, to avoid a ſettle- 
ment in the pariſh of Harghton aforeſaid, he left him, 
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took his cloaths, and went into the pariſh of Groſell, and 
there continued about a week; then returned to the (aid 

hn Sutton, and continued with him fo long as to make 
up his ſervice of the laſt 11 months; and 3 weeks before 
Chriflmas, the laid Jahn Evans hired hinifelt again to the 
faid Fohn Sitton, for another 11 months, and ſerved him 
from that time till within 3 weeks of AMiehacliras follow- 
ing, and then came away and married. I he queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 
ſettlement in the pariſh of Haughten? Parker Ch. J. faid, 
this was an apparent fraud, and diſferent from all the 
other caſes. Pratt J. ſaid, I doubt we mult take the law 
to be, that there muſt be a hiring for a year, and a ſer- 
vice fora year: Here the ſeſſions have found it ſpecially, 
and there is neither Hiring nor ſervice for a year: And 
ſuppofe a man that lives in a parith incumbered with poor, 
hires'a ſervant for 11 months only, purpoſely, by way of 
caution, to prevent a charge upon the parith, the intent 
is lawful, and how can fuch hiring and ſervice gain a 
ſettlement? And as to the matter of fraud, if there is 
any, the juſtices of the peace are judges of that. Eyre 
J. was of the ſame opinion of Pratt J. ( Powrs J. being ab- 
ſent). Afterwards, in Eaſter term, after long debate and 
conſideration, the opinion of all the court was, that theſe 
hirings and ſervice in the pariſh of Haughton were not fuf- 
heient to gain a ſettlement : and though ſuch hirings as 
in this caſe do defeat ſettlements, yet if that is a miſchief, 
it is to be remedied by the legiſlature, and not by the court, 
which' is to judge on the Jaw as it ſtands. Fol. 137. 
Str. 83. 1o Mod. 392. 

J. 20& 31 G. 2. Milwich and Creytan. Two juſtices 
remove Thomas Thacker and his wife and children from 
Creyton to Milwich. The ſeſſions confirm the order and 
fate ſpecially, That Thomas Thacker was hired at Milibich 
for 11 months for 41 108; and it was agreed between 
him and the maſter, that he ſhould give in a month's ſer- 
viee, beyond the 11 months. He ſerved the 11 months, 
ind alſo the given-in month, except the laſt 3 days, and 
he could not ſay whether he ſerved them or not ; but he 
received the whole 41 10s wages. It was moved to 
craſh theſe orders; becauſe this was not a hiring for a 
year, being only for- eleven months ; nor a ſervice for a 
year, becauſe three days are wanting at the end of it. 
hut the court were very clear, that this agreement is a 
Manifeſt contra to ſerve for a year, notwithſtanding the 
torn of expteſſion; (which by the way they conſidered 
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as an attempt to prevent the man's gaining a ſettlement, 
by a very paultry evaſion.) The real queſtion is no more 
than whether 11 and one make 12. There arc no patti- 
cular technical words neceſſary, to make a hiring for a 
year. The ſubſtance of this agreement is, to ſerve 12 
months, for 41 10s. And what ſignifies the variation of 
expreſſion ? Every contract to ſerve, is a contract to 
ſerve for a year, unleſs there be ſomething to explain it 
otherwiſe ; and certainly there is nothing here to explain 
it otherwiſe. And no action could have laid for the wages, 
till the end of the whole 12 months. And as to the ter- 
vant's going away three days before the end of the yur; 
the ſtate of the fact doth not ſupport the objection, He 
could not ſay, whether he did or not. But he te- 
ceived the whole 41 los wages; which at leaſt ſeems ta 
imply the maſter's conſent or permiſſion, Burrows Settl, 
Cg. 433. 
Hiring for a year, | (5) H. 31 G. 2. Biſhop's Hatfeeld and Saundridoe. A man 
with liberty ta be Was hired from Micbaclmas to Michaelmas, for 5 1 wages 
ren Ag with liberty to let himſelf for the harveſt month, to any 
other perſon. He ſerved till the harveſt month, and chen 
hired for that month, and received wages for it. During 
that month, he brewed for his maſter, and lodged in his 
maſter's houſe at Saundridge during the whole year ; and 
ſerved out the remainder of his time, and received his 5| 
wages, By the court: This is in effect only hiring for 
11 months; and the harveſt month is the principal mouth 
of the year. It is ſafeſt, to keep to the ſtatute. If we 
allow this, we ſhall not know where to ſtop. Burrow; 
Settlem. Caſ. 439. 2 
Hiring from (6) T. 100. 3. Neuyrad and Hily Ifand. Frences 
Whitſunive to Downey was hired at Whitſuntide 1767 to Themet Hill at 
Whiuntidee Fol Alland, to ſerve him for a year from the ſaid Whitſun- 
tide to the Whitſuntide following, at certain wages. dhe 
entred upon the ſaid ſervice accordingly at W hitſuntide 
- 1767, and continued therein til! Whitfuntide 1768, when 
ſhe received a year's wages from her faid maiter for fuck 
ſervice, It was further ſtated, that ic hath been uſual n 
that country, to hire ſervants from Whitſuntide to Whit- 
Funtide ; And that an hiring and ſervice from Whitſuntide 
to Whitſuntide has always, by the contracting parties, 
been deemed a year's ſervice; ant agreeable thereto, the 
maſter hath always paid the ſervant a full year's wages for 
ſuch ſervice, without any diminution thereof or addition 
thereto, and without making any diftinction or difference, 


whether the ſpace of time between the one W hitfuntide 
| an 
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and the other conſiſted of more or leſs than 365 days. 
At was argued, that the ſpace of time between VWhit- 
funtide 1767 and Whitſuntide 1708, being leſs than a 
year (by 16 days), no ſettlement was gained at 77:1 
land by this hiring and ſervice, being both of them in- 
komplete; and though the court have ſometimes relaxed 
alittle as to the ſervice, yet they never relaxed as to the 
kiring. —— But by the court: There is no caſe that 
proves the abſolute neceſſity that the hiring ſhould be for 
exatly 365 days. It is. ſtated to be the uſual way cf 
hiring ſervants in that country, and ſuch ſervice always 
d:2med to be a year's ſervice. Pariſh officers are, by 
me 43 £liz. to be appointed in Eaſter week, or within 
one month after Eaſter (which is a moveable feaſt) ; 
Yet they are conſidered as executing the office a whole 
year, tho" it may fall ſhort of 365 days. And it was ad- 
judged, that this hiring and ſervice were ſufficient to 
gain a ſettlement, — Burrow's Settl. Caſes, Gb. 

(7) AM. 1G. Peperbarretu and Prenſham. A perſon is 
bized the third of. O2ber, to ſerve till Michaclmas follow - 
ing; and at Michaclmas the maſter ſays, ſtay two or three 
days, and I will pay you. It is ſaid, that this was ad- 
judged to be a ſettlement, becauſe fraudulent ; and if this 
were allowed, there would be no ſuch thing as a ſettle- 
ment; for every perſon would hire a ſervant wwe or thr.e 
days after the quarter day, purely to evade the ſtatute. 
Caſes ef Settl. 8. 10 Mod 293.,—But Mr. Foley, in re— 
porting this caſe, ſays, that upon conſideration, the court 
were all of opinion, that this hiring was not ſufficient to 
gun a ſettlement ; for it is not a hiring for a year: And if 
we once go out of the act, where muſt we ſtop ? And in 
Hr. $3. this caſe is cited, and it is there ſaid, that this was 
held to be no ſettlement, | 

H. 5 G. Coombe and It). Michac'mas day was on 
Thurſday; and a perſon was hired upon the Saturday follow - 
ing, to ſerve till Michaebnas : And it was held to be in- 


Hine a ſewdays 
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mis. 


ſutcient to gain a ſettlement, being not a hiring for a year, 


Sr, 143. 
J. 36. 2. K. and NH. A man was hired three 


Gays attet Michaelmas, t ſerve till Michaelmas following: 
Lhe jultices held this to be a good ſettlement ; but quaſhed 
by the court. 1 Barnardiſt. 354. | 
E. 5G. 2, South Cerney and Coultſhourn. At Northleoch 
are annually held two meetings for the hiring of ſervants, 
the one on the Wedneſday before Michaelmas, the other on 
the JVedneſday after. The pauper was hired on the d- 
9a 44 neſclay 
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neſday after Miclaclmas, to ſerve till Michaelmas followin 3 
which he did. It was urged, that this being a hiring * 
cording to the courſe and cuſtam of the country, was 4 
fuſkeient ſettlement. But by the court: This is ng 
ſettlement upon the face of it. There muſt be a hiring 
— a year, and that cannot be diſpenſed with, Se. Cal. 

1. 150. 6 | 

© BL. 14 G. 2. Newton and Gouldefhorough, in the Weſt- 
riding of Yorifoire, Avravam Greaves the pauper, on 
Fednefaay after Martinmas day, being the 14th day of 
November, and the day on which the firſt ſtatute fair for 
the publick hiring of (ſervants was held at Knareſborough in 
the ſaid riding, was hired by Richard Ellerbeck of Newtzn, 
to ſerve him from that time till Martinmas day following, 
Which ſervice he perſormed accordingly. By the court, 
This was not a hiring for a year, ſo as thereby to gain a 
ſettlement. Burrow's Settlem. Caſ. 157. 

(8) T. 13 Au. Joh and Minden. Sarah Barnes lived 
with her father for a year as a hired ſervant, in a li:tle 
cottage upon the waſte, for 10s a year, beſides what ſhe 
could get by her ſervice and labour. And whether ſhe 
gained a ſeitlement thereby, was the queſtion. And the 
whole court held ſhe did; there is no ground of fraud; 
for it was to live with her father, who might be grown old, 
Fol. 142. 


(9) T. 13 14 G. 2. LXing's Nertin and Camden. 


ſo much a tone. Mary Calcut was hired for a year, to ſpin yarn at 18d a 


Hiring to work 
2* certain times 


unlvs 


ftone; and was to provide herſelf with meat, drink, 
waſhing, and lodging, where ſhe pleaſed. She ſpun for 
ker maſter the whole year, and boarded and lodged at her 
maſter's, allowing 2s a Weck {or the ſame: But upon 
her aaron th faid, that by her contract ſhe thought 
derſelf at liberty to play or be abſent from her work as 
long as ſhe picaſed, only that the was not at liberty to 
work ſor any other maſter. By the court; This caſe hat 
all the requiſites of the ſtatute, and is a good ſcttlement. 
For in fact here is a hiring and a ſervice fora year. And 
what her apprehenſion was, or whether ſhe was paid by 
the year or by the quantity of her work, was immaterial, 
Str. 1139. Sf. Caf. V. 2. 145. Burrow's Settl, Gu. 
152. 105 | 

; (10) E. 31G. 2. Mucclesſſeld and Sutton. Jeſcph Bruer, 
a baſtard child, born at Sutton, and maintained by the over- 
ſeers of Sutton, was hited, with the, conſent and direction 
of his mother (he being then about eight years of age) 
vo 3Zacclesficld, io work at à ilk mill there, for the term 


of 
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of three years, at 6d a week ſor the firſt year, gd a 
week for the fecond year, and 13 d a week for the third. 
The maſter was not to find him diet or lodging; and the 
ſervice was to be only 11 hours in the ſix working days; 
ind all the reſt of the time, as well as on Sundays, he was 
to be at his own liberty and his oven maſter. He continued 
three years in the ſaid ſervice ; but within that time, 
{quently abſented himſelf from his work, ſometimes fox 
a whole day or longer, at other times {or leyeral hours in 
the day; for all which defaults, deductions were made 
ot of his wages. He lodged the whole three years with 
his mother at Macclesfield; who received his wages; 
which not being ſufficient to maintain him, the overſcers 
of Sutton contributed 6d a week, during the whole time 
towards his maintenance. The queſtion was, whether 
this was ſufficient to gain a ſettlement at Adecclesfie/d. 
By lord Mansfield Ch. J. Here is no foundation to imagine 
that this can be a ſettlement on the ground of an appren- 
ticeſhip. The only queſtion is, whether it is a ſettlement 
as a hiring for a year and ſervice for a year, The pauper 
was an infant of only eight years of age, at the time of 
the hiring. Therefore he was not bound by the agreement, 
Indeed he might have affirmed it; (for the contract of an 
infant is not abſolutely void, but only voidable, at his 
own election:) But the maſter could not oblige him to 
land to it. Then as to the contract itſelf, it was only to 
ſerve eleven hours in the day of the ſix working days, but 
during all the reſt of thoſe days, and the whole Sunday, 
the ſervant was at his own diſpoſal. It is in the nature of 
a contract from week to week; and it cannot in this caſe 
de conſtrued to gain a ſettlement; and it is plain the 
pariſh'of Sutton ad not underſtand it in this light, having 
contributed to the child's maintenance during the whole 
three years. And the order adjudging it to be a ſettlement 
it Macelesfield was quaſhed. Burrows Settl. Caſ. 458. 
T. 10G. 3. St Agnes and Redruth. The father of 
th? pauper conitracted with one Mr Nankivell (the pauper 
being then 15 or 16 years of age) for the pauper to work 
at the ſaĩd Mr Nanlivell's ſtamps ſituate in the pariſh of 
Aue (which ſtamps are mills, wherein ſeveral labour- 
cs, men and boys, are employed in cleanſing and manu- 
hacturing tin), for one year, at the yearly wages of 51. 
in purſuance of which contract, the pauper ſerved the 
fad Mr Nankivell, at his aforeſaid ſtamps, for the. ſaid 
year, by working therein daily, except holidays and 
dundays, according to the cuſtom of tinners. And his 
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father received his wages, as he had occaſion for it. But 
during the ſaid year, the ſaid pauper did cat, drink, and 
lodge with his father in the ſaid pariſh of St Agnes, ſerving 
the faid Mr Nankivell- at his ſtamps aforeſaid, and in 10 
other capacity, nor ever became a part of his maſter's 
ſamily.—It was argued, that the pauper did not hereby 
gain any ſettlement at St Agnes. That this is rather tle 
caſe of a journeyman, than of a hired ſervant, He was 
refident with his father, He was his.own maſter, except 
as to performing the ſtipulated limited ſervice at the ſtamps, 
He was only to do that particular ſervice. The maſter 
had no right to employ him in any other. And Sundays 
amd holidays were abſolutely his own, without any con- 
troul from the maſter. This contract is in eficCt the fame 
as that in the Macclesſeld cafe was; there, the pauper was 


to be his own maſter and at his own liberty the whole 


Sunday, and all the reſt of the other days except the 
eleven hours. —But by the court: This was an intire 
contract for a year, without any exception contained in 
it z and the ſervice was according to the cuſtom of the 
conntry. The difference is, where the exception is part 
of the contract, and where the contract is abſolute. The 
queſtion turns upon this diſtinction. 
Macclesfield, it was part of the original contract: Here, 
it is not ſo. And they were unanimous, that the patiper 
dy this hiring and ſervice gained a ſettlement. Zur, 
Ser. Cas. 671. 

H. 12G. 3. Buckland Denham and Mells, The pai- 
per, nt about 17 years of age, was hired, by his faiher, 
to 2 clothier of Buckland Denham, to ſerve him as a ſhicat- 
man for five years, and was to work ſhearman's hours only, 
{which are uncertain :) It was underſtood, that he ſhould 
be at his own liberty at all other times. The maiter was 
ro teach him the bufineſs of a ſnearman. He was to have, 
for the firft half year, the weekly wages of 3s; and to 
be advanced 6d weekly wages, every ſucceeding halt 

r; and was to find himſelf in meat, drink, waſhing, 
and lodging. He ſerved his maſter, as a ſhearman, during 
the ſaid term, according to the ſaid agreement; working 
the ſame hours as his maſter's other ſhearmen did. 
It was argued, that this caſe falls directly within the caſe 
of St Ares; and conſequently, that the pauper by this 
hiring and ſervice gained a ſettlement in Buckland Denban. 
On the contrary, it was inſiſted, that this preſent 
cafe differs eſſentially from that of St Agnes. In the 


caſe of &. Auer, there was a hiring for a year, and no 
exception 


In the cafe of 
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aception in the original contract, of holidays and Sun- 
gars. But here the exception was in the original con- 
act. And this is the point upon which the diſtinction 
turns. — And by the court: This is not a good hiring 
for 2 year; becauſe there is an exception in it, that the 
pauper was to work ſhearmens hours only, and to be at 
his own liberty at all other times. But if the contract 
be an abſolute contract for a year; the not working on 
Sundays or holidays, if it be the cuſtom of the country 
not to work on thoſe days, ought not to hinder the gaun- 
ing of a ſettlement. Burrow's Set. Cas. 694. | 
(11) T.6& 7G. 2. Liduq and Stroude. Martha Bretuer Hiring condi- 
was hired to MMilliam Mate in the pariſh of Streude, for a tonally. 
quarter of -2 year; and if her maſter and ſhe liked one 
mother, ſhe was to continue for a year, 2nd to have 31 
for her year's: wages. She entred into the ſaid ſervice, and 
continued therein one Whole year, and received the ſaid 
waves of 31.. It was argued, that as it was in the election 
of either party, during the firſt quarter, whether ſhe ſhould 
continue or not, ſhe conſequently could not be originally 
hired for a year. But the court held this conditional hiring 
to he u good hiring for a year; ſince the maſter and ſhe did 
lice one another, and a year's ſervice was actually per- 
formed under it. Burrow's Settl, Caf. 1. 
H. 8 G6. 2. New Windfor and Chepping l comb. Diana 
Braas was hired to colonel /eyrick at Therpe ; and was to 
ga into her ſervice a month upon liking ; and was to have 
51 a year wages; but was to go away from her ſaid ſer- 
nice on a month's wages or a month's warning on either 
kde, She continued near two years in her ſaid ſervice, 
without any other hiring ; and received her wages quar- 
terly,” This, by the unanimous opinion of the court, is 
r hiring for a year at Thorpe : And ſhe gained a ſettlement | 
there,” Burroep's Settl: Caf. 19. | 
H. 16G. 2. Atherton and Herten. Rnlph Harriſon was 
hed for a year to Thomas Barlow of Barton, at 41 wages, 
Payable quarterly... And it was agreed between them, at 
the time of the hiring, that cither of them ſhould be at 
liberty to determine the contract, at the end of any 
quarter of the faid year, on a mont}'s notice. But no 
luch notice was ever given by either; and the ſervant con- 
unved in his ſaid maſter's ſervice in Parton the whole year. 
The ſorvant declared at the time of the hiring, that the 
reaſon of the ſaid hiring being made determinable at the 
end of every quarter upon ſuch notice as aforeſaid, was, 
Ra he would not be hired ſo as to loſe his former ſettle- 
ment, 


380 


Pod. (Settlement by ſervice.) 


ment. But by the court unanimouſly and clearly, This 
is a good ſettlement in Barta. Burrow's Settl, 05 
2009 9995 ; N 1 

H. 22 G. 2:\8t Ebbs and Holywell. Two juſtices remove 
Caleb Guy from VHahytoril to dt Els. And the ſeſſions 
upon appeal confirm that order. Ihe cafe was, the fail 
Caleb Guy was hired to Thomas I/hite of Holywell thus: Us 


was to come for a quarter of a year, and to have after th; 


rate of 20s ayear; and if he and his maſter liked each 
other, he was to continue. He did continue a year and 
2 half above the ſaid quarter, without any further or other 
hiring, and received his wages as he had occaſion for them, 
It was moved to quaſh thete orders, for that the ſettlement 
was in Holywell, by this hiring and ſervice : For a condi. 
tional hiring is a hiring for a year, provided the candition 
be performed. And a rule was made to thew caufe. But 
no cauſe was ſhewed. And the rule was made abſ1! tz, 
Burrow's Setil. Caf. 289. 19: AN 

T. 24 & 25G. 2. Ozelworth and Motten under Fr, 
William Hewett, ſettled in Ozekworth, agreed with T 
Palfor of Witton under Edge, cloth-worker, to ſerve him in 
the ſaid buſineſs for three years, at ſo much a week. He 
was to work 12 hours in a day; and if more, was to have 
a penny for each hour over. Sixpence a week was to be 
retained as a depoſit ; which was to be repaid to Het it 
he performed the agreement, or if Pallir ſhould diſcharge 
him before the end of the three years; but to be kept by 
Palfor, if Hewett ſhould quit the ſaid ſervice before the 
end of the ſaid term. And it was underſtood between them, 
that Palſor might turn Hewett out of his ſervice at any time 
during the term, paying him the ſixpences detained, 
Hewett worked under the agreement for about fix months; 
and then, being ill, abſented himſelf about three months; 
and then returned, and was received by Palſor, and con- 


tinued to work for him under the ſaid agreement, till the 


Hiring by impli- 
cation. 


to live with Mr, Fultner, without any hiring; and then 


time of his being removed by the order, being for about 
three quarters of a year after his return. During the 
whole time, Hewett lodged in the pariſh of Motton under 
Edge, but not in Palſor's houſe. By the court: This 15 
a ſettlement at Matton under Edge. Here is an actual 
hiring for three years, and a ſervice under it for one year 
and a quarter. Beſides, the two juſtices removed him 
whilſt he was actually in his mafter's ſervice. Burrows 
Settl. Caf. 302. Sd 0 
(ra) E. 13 G.2. Wandſworth and Putney. A boy came 


n.5 


Pooꝛ. (Settlement by ſervice, ) 


# 


his maſter told him, that if he ſtaid a year and behaved 


381 


wel, he would give him a livery and wages the next year. 


He lived there one year and four months, and received a 
rvinea and a half wages. The court inclined to think, that 
this was a conditional hiring, and that the boy's ſervice 
was an aſſent in fact, and that it gained a ſettlement ; but 
referred the matter back to the ſeſſions to be more fully 
ſtated, Seff; C. V. 2. 188. | 


(13) M. 13 C. Gregory Stoke and Pitminſter. A young Service where no 


woman lived with her grandmother for four years, on an 
allowance of meat, drink, waſhing, and lodging. But 
there appearing no contract Letwixt the grandmother and 
the girl, but that ſhe might have left her grandmother at 
any time, it was adjudged not a hiring within the ſtatute; 
SG. J. 2. 120. * * 

H. 33 G. 2. Corfe Caſtle and Weybill. Order ſpecially 
tated, That it appeared on the evidence of the pauper (the 
oaly witneſs produced on either fide) that about the year 
1719, one Robert Pyke, eſquire, took the pauper (being 
den about 8 years of age) into his family, from charity, 
and gave him meat, drink, lodging, and cloaths, while 
he continued with him, which was about fix years, of 
which the four laſt years were in the pariſh of J/eyhill. 
That neither at nor before the time of the ſaid Mr. Pyke's 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in relation 
to the, pauper's ſervice of the ſaid Mr. Pzie or his con- 
inuance with him, or to any wages or other gratuity to 
be paid him for the ſame. That during his continuance 
with the ſaid Mr. Pyke, he was employed in running of 


errands, and doing whatſoever the ſaid Mr. Pyke or his 


lervants thought fit to bid him. That nowages were ever 
paid or given to him. And that in the pauper's appre- 
denon, he was, during all the time aforeſaid, at liberty 
w quit the ſaid Mr. Pyke, or the ſaid Mr. Pyke to turn 


him off, as either party ſhould think fit.— The ſeſſions 


vere of opinion, that at this diſtance of time, a hiring 


for a year, between the ſaid Mr. Pyke and the pauper or 
lis father ought to be preſumed ; and therefore they con- 


rm the order of the two juſtices for ſending him to Maybill. 
At was urged, in ſupport of the orders, that upon a 
regular ſervice for above a year, a hiring ſhall be pre- 
luned z that wages are not neceſſary ; that the pauper's 


ptehenſion doth: not vary the caſe; that the witneſs 


leaks to a tranſaction when he was but eight years of 
De; and he might bave been hired aut by his father, 
3 6 1: | though 


contract did ap- 
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though not by himſelf.— But by the court; It is cle; 
here was no hiring at all, no contract, but he was taken 
out of charity, a child of eight years of age, to run on 
errands, and do whatever he was bid, and left Mr. Py, 
when he came of 14 years of age, and was capable of 
doing more ſeryice. And it is expreſsly ſtated, that there 
was no contract. Indeed, where there is a hiring ſtated, 
the court will preſume it to have becn a regular one, 
unleſs the contrary appears; and that was the cale of Credi- 
ten and / incauton, H. 24 G. 2. A general hiring was there 
ſtated ; but here was no hiring at all, And both the orders 
were quaſhed, Burrow's Settl. Caf. 491. 
M. 4 G. 3. St. Peter's and Holy Trinity in Dorcheſter 
The pauper Fohn Milwoed made an agreement with his 
ſtepfather, to live with his ſtepfather in his houſe, to 
work with him at his trade of a button-maker, and to be 
Paid at the rate of one penny for every groſs of buttons he 
ſhould make, deducting at the rate of 58 a week for his 
meat, drink, waſhing, and lodging, Under this agree- 
ment he lived with him four or hve years in the pariſh of 
Holy Trinity. It was urged, that this was a hiring for a 
year by implication; for an indefinite hiring is a hiring 
for a year. By lord Mansfield ; This is the caſe of a 
workman hired to work by the piece. It is not like any 
of the caſes where there was a hiring for a year. Indeed 
hiring in general and indefinitely gives a preſumption of? 
hiring for a year, where the nature of the ſervice and 
ſubſequent facts concur to render it probable that it was fo 
meant. But the nature of the preſent ſervice is quite 
otherwiſe, It is very clear in this caſe, that there was no 
hiring for a year, expreſs or implied. Burrow's Setti, Ca 
| fy i: Yor 

What fill be Unleſs ſuch perſon ſhall continue ard abide in the ſume ſer- 
&cemed a ſervice cice] Wat ſhall be deemed the ſame ſervice within tut 
2 meaning of this explanatory ſtatute, hath been much con- 
troverted. Concerning which there have been the fol. 

lowing reſolutions : 3 
Hiring forayear, - (1) In the caſe of Dunsford and Ridgwick, M. 9 An. 
and ſervice or Mr Paley ſays, the court declared, that there ought to be 
under the ſame one intire contract, and one intire ſervice for a year, pur- 
hiring, ſuant to that contract. Foley 133. And Mr Hlacterh;, . 
reciting that caſe, ſays, it was then held, that there mu" : 
be one intire hiring, and one intire ſervice in purſuance ot 1 
ſach hiring, for a whole year, that muſt make a ſettlement. 4 
Black. 244. — But it mutt be obſerved, that this was nt 2 
SCTG 51-01: SKM DICH properly Wit; 
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wopetly the point in queſtion. For the queſtion there 
ws, whether a hiring for two half years ſhould be deemed 
{ (ufficient hiring, and not what ſhould be a ſufficient ſer- 
rice under ſuch hiring. f 3 

We proceed therefore to the caſe of the inhabitants of 
Sth Moulton, H. 10 M. A maid ſervant was hired for 
half a year; which time ſhe ſerved : And then was hired 
for a year, and ſerved half of that. Rokeby, Turton, and 
Gu (Holt Ch. J. being abſent) held it to be a ſettlement ; 
decauſe the Natute deſigned only that the party ſhould 
krre'a year. L. Raym. 42:5. * | 

Another caſe in the ſame term was that of Overton and 
fromntin, which was thus: Bridget Bayly, before the 25th 
day of March 1697, was a ſettled inhabitant in the pariſh 
of Overton ; and on or about the ſaid 25th day of March, 
he contracted with one Jau Orten of Steventen, for 
the wages of 208, to ſerve him from the ſaid 25th day of 
March 1697, till Michaelmas then next following ; which 
time The ſerved accordingly. And at the ſaid Michaeimas, 
the ſaſd Oyprovad contracted with the ſaid Bridget, from 
the ſaid Michaelmas for one year enſuing, for the wages 
of 498.” And the ſaid Bridget, according to the laſt 
mentioned contract, remained with the ſaid Qrproved, 
till ſome time in the month of April 1698; in which 
month, by the mutual conſent of the ſaid Bridget and 
Dead, The left her ſervice, and he paid her the pro- 
portion of wages then due. The ſeſſions thinking the 
worementioned hiring and fervice aforeſaid, continuin;: 
ſor the time of more than one whole year, to be a goo 
ſtlement, confirmed the order of the two juſtices for 
ending her to Steventon, And of this opinion was the 
court: And the orders were confirmed. Burraiw's Scttl. 
a. 549. 

E. 1 G. Brightwell and J/:/thallam. There was a hiring 
ud ſervice from three weeks after Mic hacliuas to Michaclmas, 
ad then a hiring for a year, and ſervice for 11 months. 
The Ch. J. faid, If there was a ſervice for a year, on a 
tiring from week to week, and then a hiring for a year, 
ad ſerving for forty days, that he ſhould adjudge that a 
kitlement. The reaſon is, becauſe till the laſt ſtatute was 
made, a hiring for a year, and forty days ſcrvice, made 8 
kilement ; in regard that the hiring for a year ſhewed 
tat the perſon was not likely to become chargeable, for 
Vat he was able to work. So forty days is a good ſettle- 
Kat to an apprentice, in reſpect of his {kill and art, by 
Wich he is ſuppoſed unlikely to become chargeable. 80 

L a pet - 
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a perſon that has paid pariſn dues, or ſerved ofices in 3 
pariſh, gains a ſettlement by 40 days, becauſe he is ſuppoſed 
a perſon of ſubſtance, unlikely to become chargrable. 
But the late act requiring ſervice for a year, as well as an 


hiring, we think it ſufficient if the words be anſwered, 


conſidering this with the defign of the former ſtatutes. + 


Szfſ. C. V. 1. 87. Folcy. 143. 

M. 1 G. 2. X. and Aynboc. The pauper was hired in 
Biceſler from Chiriſimas to Aichaelmas, and ſerved till 
Michael mas; then was hired for a year, and ſerved :i|! Mid— 
ſummer, And this was adjudged to gain a ſettlement in 
Biceſter, There were cited for it, the caſes of Operten 
and Steventen, and of Briehtwall and Hallam. Le: 
Ch. J. Raymond ſaid, the caſe of I/+/thailam was exprots 
to the point, and he would not break into it; but if . 
had been res integra, or a cafe not adjudged before, he 
ſhould have thought it ill. Here the ſervice was made 
previous to the hiring for a year, The greater part of the 
judges thought this caſe to be againſt the ſtatute, but that 
they were more ſtrongly bound by the precedent ; and 
were unwilling to ſet aſide a reſolution ſolemnly adjudged, 
though not according to their own opinion. 82/7. C. J. 2. 
119. Fol. 144. 

34. 11 G. 2. Fifchead Magdalen and e Stoter. Mil. 
lem Trim hired himſelf to a maſter at 7/77 Starter, from 
Atidjuminer to Lady-day, bing three quarters of a year, 
for 40s. At Lady-day, he received his wages of 405, 
and leſt his maſters ſervice, and then went to his father's 
houſe in , Stower ; and in about an hour returned to 
his maſter, and agreed with him for a year, at 31 108 a 
year, and lived with his maſter half a year, in purſuance 
of the ſecond agreement. When he went from his 
maſter's houſe, he had no cloaths but what he wore, ex- 
cept a ſhirt, which he left at his maſter's houſe, It was 
urged, that this was no ſettlement, for that there ſhould 
be firſt a hiring. for a year, and then a fervice for a yeat 
under that hiring: Beſides, here was a diſcontinuance 
the firſt contract was at an end, before the ſecond con- 
tract was entred upon; fo that it was not a continuing 
in the ſame ſervice, Lord chief juſtice Lee faid, he te- 
membred the reſolution was firſt come into in lord chick 
juſtice Parker's time, that a hiring for a year and a ſervice 
for a year were ſufficient to gain a ſettlement, though all 
the ſervice ſhould not be under the fame contract; and 
that Sir Thomos Porvys (who was juſt come into the court} 
very much boggled at it: But now, he added, the rue 

* 15 
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; eſtabliſhed, that if there is a biriag fon a year, and a 
ce far 2 year, it will $00 a ſettlement, tho”. the 


whole ſeryice is not under che firſt luring. And in this 
caſe, the abſence for an hout, Which was only to conſult 
is father about a new contract, ought not to be looked 
wpan, as a diſcontinuance, Upon every new contract, 
there is a fort of diſcontinuagce. The laſt day of ; the 
zumer contract was the firſt day of the ſecond ſervieg. 


Aud this was only an hour's abſence within the ſpace af 


that ſame gay, Therefore he remained a ſervant durivy 
be whole time of the completion. of his year. Burrows 


V 22 6. F Cbæuſala. Anne States, the 


Ruper, when, 43 Years e, went into Chew Hag na tp 
the houſe of her aunt ;, and, hon pfterwards went to in- 
jr, ang. worked, with, one Nichglay Malie clothworker, 
u the buhneſs of burlipg, gloths,. by a weekly biring ar 
ment at, the weekly 1a es of Us 64 gach week in 
the, winter, and 2 5 cach,wcek in ſummer, On Saturday 
in each weeks, Niche{os Maler, when he paid the pauper 
ber wages. for, chat week, ſaid, to her, that ſhe ſhould 
come, the week following. Which ſhe accordiugly did, 
ad renewed the contrac for the week enſuing, in the 
ke method, She continued to work with the ſaid 
Nabalas aller in T/Vinferd, in the manner abgveſaid, 
for a year and ap half ; hut during all that time, gqn- 
kay returned in the evening and lodged at her aunt's 
n Cher A{ggne, and alſo rehded with ber aunt there 
0, ange. On the laſt Saturday of the ſaid ſervice, 
the pauper .cenvenanted, to ſexve the ſaid Nicholgs Walker 
Wa years, at 1.1 195 Wages 3..cntrcd immediately into 
ae laid feryiecy, and, . therein alexen months in 


JI rg, By che, gurt; Tbe payper did not acquire a 
nd by this 10 0 in Vin 4 oy For tho” a ſubſe- 
wat ſerxace for. Jeſs than à year, perfarmed under a 


«ng tor a vary 4a be coupled to a prior ſervice which. 


vag nat armed under a hiring for a year, provided 
R nn the fame Todes yet the ſubſe- 
went ſervice cannot, in the preſent caſe, be coupled with 
Beformer, becauſe the. former hiring was not of the ſame 
und with the latter: The former was as a.day labourer, 
week! labouger at maſt ; not as a hired ſervant, who 
Þ hart 414 aſter's family. Burrow's Sett]. Caf. 280. 

der barem aud Bradley - Field v. Craſlauaite 


. 


K 6.6 


of Ie from the townſhip of Underharraw and. 
Ver. . 88 88 Bradlej- 


. 9. I 
a. Lythe. Two juſtices duke an order for the removal 


65 


till 
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Bradley-Field to the townſhip of Cre/thwaite and Lythe, 
The ſeſſions, upon appeal, diſcharge that order, and 
ſtate ſpecially: That the pauper Anne Kellet hired herſelf 
at 7 to Jabn Thompſon of Croſthwaite and Lythe, 

it ſuntide then next follawing ; which tine; ſhe 
ſerved. At the fame I bitſuntide ſhe hired herſelf to the 
faid John Thompſon' for one year, and continued in the 
ſaid ſervice till the beginning of March following, when 
ſne and her maſter parted by conſent. The ſeſſions were 
of opinion, that the ſaid Anne Kellet gained no ſettlement 
by the ſaid ſervice in Cro/thwaite and Lythe, and therefore 
quaſhed the order of the two juſtices, ſubject nevertheleſs 


to the opinion of this court. It was moved to quaſh the 


' order of ſeffions, and to affirm the original order; for 


that there was, upon the ſtate of the facts, a hiring for 


a year and a ſervice for a year, when both were coupled 
together; though indeed the firſt hiring was for lese 
than a year, and the ſecond ſervice was likewiſe for leſs 


than a year, On ſhewing cauſe, it was urged; that the 


two leading cafes of South Moulton and of Overton and 
Steventon were determined upon facts prior to the expla- 
natory ſtatute of the 8 & 9. before which ſtatute, 4 
hiring for a year, and a ſervice for 40 days gained. 2 
ſettlement. And it was obſerved, that in the caſe of 
Aynhoe, lord Raymond and alſo Mr. juſtice Page declares, 
that if it had been then res integra, they ſhould haue 
adjudged it to be no ſettlement in Bicefler : And now it 
appears to be ſo; as the two ſuppoſed precedents were 
in fact no precedents at all, being prior to the ſtatute 
of the 8 & 9 V. By the court: The authority f 
theſe caſes will be juſt the ſame, whether the facts 
were prior to the ſtatute or not: Becauſe the court de- 
termined them as upon facts ſubſequent to the flatute. 
And there having been many determinations the other 
way, the court were unanimouſly of opinion, that for 
the ſake of certainty, it is beſt to adhere to ſettled de- 
terminations. Though there might be room for great 
doubt upon this point, if the matter were again open; 
yet the rule fare decifis, is always proper, and eſpecially 
in theſe caſes of ſettlements. And the order of ſeſſions 
was quaſhed, and the original order affirmed. Burrow" 
Jett. Caf. 545. [Note, Upon ſearching the records it hath 
appeared, that the caſe of Bridget Bayly was after the 11 
planatory ſtatute of the 8 & 9 . And the miſtake d 


atiſe frem the errors of the ſeveral reporters of that 7 
as to the particular times of her hiring and ſervice. 


other 
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fer \caſe, viz. of Syuth Doulton, is not to be found 
gon the nile: And the report thereof in Jord Raymond is 
very impetfect, chat nothing can with certainty be con- 

from it. Sir James Burrow takes notice, that it is 
wt impoſſible that this caſe of South Moltan may be the 


jery fare with that of Ovarten. Which conjecture ſoems 


v be ſupported by this obſeryation, that the reporters of 
both the caſes expreſs that Hott chief juſtice was abſent, 


And there was no other determination in that term, ac- 


ending to the reports thercof in lord Raymond, wherein 


* 
* 


it doth not ex preſsly appear that Holt chief juſtice was 


4 1 WET Ay. "I 194i 6 # 
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0. 46. Jing bas and Solebury. A perfon was hired Sameſervice, but 


ſr a year:to one Knight, who rented a farm in /vinghoe 
ad lived with him half azyear: The maſter lets the farm 
bone Hnirh, and the ſervant lives the reſidue of the year 
with Smith the farm; without any words paſſed about 
Aol ung the contract with Anizht, or making any new 
wht with: Smitb. And at the end of — hs the 
und maſter paid him his wages. The queſtion was; 
[this hal be deemed the fame ſervice, ſo as to gain a 
klement ? By Pratt Ch. J. and the court; This is a 
od ſettlement : If a maſter command his ſervant to live 
nt another for a certain time, it is a ſervice to the firſt 
nuſter z and here being no new contract, it is carrying on 
de ſervice ot the firſt maſter. And the ſubſequent maſter 
wing his wages did not alter the caſe; for the contract 
ar deing deſtroyed, he might have brought an action 
1 Seſſ. C. V. I. 121. Caſes of S. 1og. 
b 90. us Sf | } : 
* N. 2. Ladoct and St. Enader. Fohn Roberts was 
tied for a yeux in Ladict. His matter died within the year, 
ing THilion Hiuddy of St. Ender his executor, The 
mentor aſkedother ſervant, if he was willing to ſerve out 
i heat wit him. [Five fervant agreed to ic, and did ſerve 
executor in Sf Ander during the remainder of the 
{ang By theceoutt : This is a continuance of the ſame 
«ice; ther contract. N not diſſolved by the death of 
„e mater; und unhe ſervant gained a ſettlement in St. 
tr And:this : ſtronger caſe than that of Juingboe, 
dr aſignee of the farm in that caſe being a mere ſtranger 
mereas this was the caſe of an executor, on whom the 
* caſts n privity of contract. Burrows Setil. Cafe 
an -cto b 8 10 
A. 
1 B b 2 the 


not with they 
7 ſame maſter. 


(y £ 11 GC. K. and:#3technpel. A perſon was hired Sexe fervice, but 
'e years, to work at aglats-houle in J{Þirecbopel, at no tn as Rr 
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ſerved the laſt 4o days of his year in the parith of on 
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the rate of 10s a week; but never lodged with his maſter 
in the houſe any part of the time, but at another houfe in 
the pariſh : By the court, He has gained a ſettlement there ; 
for being hired to ſerve above a year, and having feryed 
and refided in the fame pariſh purſuant to ſuch hiring, jg 
bath fully complied with the ſtatute, and it is not materi] 
where he lodged, ſo that it were within the pariſh, 94 
C. J. 2. 114. Foley. 146. 
T. 12 An. Silverton and Aßbton. A ſervant maid was 


17 
fons 
ind 
ung 
qual 


hired for a year in the pariſh of 4/ton, where he tu 1 
half a year; then her maſter, and ſhe with hin, c 
to the pariſh of Patfhall, where her maſter took anotheg ; a, 
farm; the ſervant continued with him in the parth s. 
* for the other half year: And the queition ail 6. 
bether ſhe gained any ſettlement in either of te 
places; and if the did, in which of them? By the court * 
Here is what the act requires, a hiring for a year, and an 
ſervice. for a year. For it is the ſame ſervice; and thay e,. 
ſtatute doth not tie it down to one place. If a perion g. 
hired to a maſter in one pariſh, and goes with him int 1 , 
another pariſh, and ſerves him; for one whole year ; th . 
pariſh he continues laſt in for 40 days before the end oi; 
his year, is the place of his ſettlement : and the rea e 
why the 40 days gain a ſettlement is, becauſe he cowl n 
there with his maſter, and you cannot remove him fi "oa 
his, maſter, and having continued with him 40 days u 
removeable, he gains a ſettlement, Foley. 188. Gaſs "ry 
&. 23. 72 1 pot + 
. G. St Peter's in Oxford and Cbepping Izumi * 
Upon a ſpecial order of ſeſſions it appeared, that the mall... 
ter of the Oxford ſtage coach hired a ſervant for a yeat, M 
ſtay in an inn in Mycomb where the coach baited, au 4 v, 
to take care of the horſes : he lived there for the who! . 
year, and the maſter all the while lived. in Oxford. I dd 
queſtion was, Where that ſervant gains a (ettlement, ll |... 
whether any by that ſervice? And by the whole cou ne 
He gained a ſettlement in Cbepping H/ycomb, though ll does 
maſter never lived there. Str. 528. Foley 200 WW il; 
H. 1G. Biſhop's Hatfield and. St Peter's in St A d 
Two juſtices remove one Langley from Biſhop's Harfe un. 
St. Peier's. Upon appeal, the matter was ſtated ſpecial! the 
that this Langley was a huntſman to one Mr Arnald, def 
that Mr Arnold lived ſometimes in I giminſler, and (on ce 
times at his houſe in Northampten/hire, but that Mr e 
noid had no ſettlement in St, Peter's; and that this T. <1, 


Po92: (Settlement by ſervice. 


"28 irs with his maſter Mr Arnold: which the juſtices at ſeſ- 
ug {ons thought gained no ſettlement for 3 in St . 


nd quaſhed the order of two juſtices. But the court 6 
ee bench, upon the orders being removed by certioarari, 
"FT cad the order of ſeſſions, and held Langley's ſettlement 
== tc in $ Peter's, by ſerving his maſter Mr Arnold the laſt 
Lars of his year there, though his maſter Arnald had 

w ſettlement there. Feley. 197. Str. 794. 
,” 7. 8G. S: Peter's in __ and Fawlry. Mrs Cot 

led with her ſon in law Dr Clavering at Chris Church, 
md hired a ſervant for a year, who was ſettled in St Pe- 
rs. Mrs Cot afterwards goes to Fawley upon aviſit; and 
he, with her ſervant, ſtaid there for three months, and 
terwards came back again to Chriſ Church, where the 
kriant ended the year's ſervice, being not 40 days after 
er return. The queſtion was, Whether this ſervant 
wired any ſettlement at "Fawley, living with her miſtreſs 
who was only a viſitor ? And by the whole court: The 
kidement. of the ſervant doth not at all depend on the 
kttlement of the maſter ; for if a maſter hire a ſervant for 
tyear, and after remove from one pariſh to another du- 
ag that year, it may be properly ſaid that the ſervant is 
dect in every pariſh he ſhall go into with his maſter ; 
ind the pariſh where he lives with his maſter the laſt 40 
bys of his year, is the place of his ſettlement. © And it is 
wt material to the ſervant, whether the maſter goes there 
under the capacity of gaining a ſettlement for himſelf or 
wt; the ſervant goes there in the capacity of a ſervant ; 
ud it is like the cafe of a ſchool-boy ; he gains no ſettle- 
but the ſervant that waits upon him will. And it 
ol *4judged that the fevant was ſettled at Fawley. Cal. 

eee. 139. Foley. 194. Str. 524. 

Z. zo G. 2. Altin and Elvetham. This cafe was ar- 
med the laſt term, and the court took time to conſider of 
t; and this term, lord Mansfield Ch. J. delivered the reſo- 
ltibn of the court : This was an order made by two juſ- 
dees for the removal of the wife of the pauper and tour 
children from the parifh of Elvetham to the parifh of Altan; 
nt upon appeal to the feſſions, the ſame was there con- 
„ee: But che ſeſnions ſtate the fact fpecially, That 
the parifh' of Alton in the'year 1722, gave a certificate to 
facher of the pauper to the pariſh of Elvetham; under 
4 Mich, the father went to'the pariſh of Elvetbam, and has 
| tyeſt there ever fince: then it ſtates the pauper and other 
7 cllaren being born there, 75 that the pauper on the 1 
10 3 9 
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of Aug 1734 was hired for a year's a' covenant ſervan 
by Sit Henry Catthorp at . Bh#tham; and ſerved that yea 
--out-in that pariſh ; that at the expiration of this year, hi 
*- was. hired again as u covenant fervant: by him for anothe 
- year, and ſetved that year, but it happened that the lat 
40 days of the ſecond year vere at Scarborough in Veriſbir 

that he did not at the end of the:ſecond year quit the ſer 
vice, but -ox-the-2gth of Augw/t 17 36, he applied to hi 
maſter to make a new agreement for- another year, whe! 

the maſter ſaid it would be time enough when they return 

ed home to Elvetham ; vhereupom he continued for abou 

b weeks with his maſler at Scarbormugh, when they returne 

home to Elvetham ; then he was: hired for a third year 

and ferved that year out in Elverbam, and continued in hi 

| ſervice for ſeven years more, and his wages were advance 

every year; and afterwards he quitted that ſervice, an 
married, and had four children mentioned in the drder 

which was, for removing the wife and four children fro 
Eluetham (the huſband having left his family) to 4 

which gave the certificate. The juſtices conſider: 

bim ſerving altogether in Eluethum, and that he could no 

gain a ſettlement there. It has been contended that. the 

were in the wrong, for he ought to be conſiderei a⁰ 
ving gained a ſettlement in Eluetbam, notwithſtanding thi 
certificate. That is not contended for directly, beedult 
ſcrvice for a year of a certificate perſon will not gain a ft 

tlement; therefore it is indirectly contended for, that he 

had gained a ſettlement : His maſter goes +(pabably.to 

his health) to Scarborough, and happens to ſtay there 4 

days; and it is: contended, that the ſervant then gaine 

a ſettlement at Scar{4rough, which diſcharged the , cerut 

cate, and then he aitcrwards _ a {ettlement/at E 

* tham.—— the gencral queſtion is, Whether ch acc! 

dental ſcrvice of 40 days at Scarparough acquired A frule 

ment to the {ervant ? It is immaterial, whether the mai 

ter has or has not à ſettlement in the place where che 

iervice is; becauſe that will not prevent the ſervant gal 

ing ka ſettlement: But the objecdlion here is, whether the 

40 days at Scur bet ugh ate to be conſidered barely as 

continuation ot the ſcruice at urtham, or a new v9 

Ac ſervice at Scasauugl P here ute ſeveral cates, Where 

\ [a tervant, though a, abient, may yet de conſidece 
continuing his ſetvice inthe place to which he. Ws 

-. hired. So if a fervant was ill, and went to Bath, » the 

-- Conſent of the..maiter, that would; be 4 Cantinuayen ; 
N Holy! © SEES. : Aha 
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the ſervice. - Therefore the conſideration here is, of con- 
renience and inconvenience, of juſtice and injuſtice, 
which will have great weight, unlets there are authorities 
which ſtand in the way. I will conſider this, firſt, under 
the ' circumſtances of the caſe; then, ſecondly, I will 
conſider the authorities. -T he general ground upon which 
this muſt be determined, if there are no authorities, is 
this : Subſtantially, the maſter lived at Eluetham; he 
hired his ſervant to be a ſervant there; the pariſh was jea- 
lous of the ſervant coming in there, and got a certificate 
from Alton. Sir Henry happens to go to Scarborough, as 
2 ſojourner for a particular purpoſe, not as an inhabitant. 
When they are to make an agreement for a third year, 
they both conſider themſelves as abſent from home. It 
would be- perilous for theſe publick places of reſort, If 
ſuch -a- ſervice were to gain a ſettlement, Beſides, what 
fraud” would be brought upon pariſhes, if ſettlements 
might be gained in this manner, when a pariſh truſts to 
certificates? Suppoſe a perſon in ſervice has an accident 
wan the road by breaking a leg, and he ſtays 40 days at 
2 place, ſhall that be a ſettlement? Suppoſe he ſtays: 40 
as with his maſter in a ſea-port being wind- bound, 
would that gain a ſettlemcat ? The maſter's abode here 
is at Elvetham, which I lay ſtreſs on. The domicil 
{as the Civilians call it) of Sir Henry was not at Scarbo- 


tub. -I ſhall next conſider the authorities cited. The 


principal of which was the caſe of St Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 
beterminations for the ſake of certainty. But if an au- 
thority were ſingle, and plainly productive of incoveni- 


ence, the court would in ſuch caſe over-rule it. But the 


prefent' authority does not at all contradict the doctrine I 
daye been laying down, This caſe was cited to ſhew, that 
i paſſage or tranſitory refidence might gain a ſettlement. 
I'ſha)l "Rate the caſe as it is in Strange; where it is ſaid, 
unt in the caſe of Rufferd it was not doubted, but that 
diring into an extra jal place would gain a ſettle- 
ment. And fo Peel! J. ſomewhere ſaid, that if a ſer- 
vant was hired for a year in Ireland, and the ſervice was 
performed here, it would gain a ſettlement, But here I 
cannot but obſerve, that it is a great pity that caſes ſhould 
et abroad under the ſanction of great names, which bein 

uten from notes that gentlemen took only for their own 


e, and not by any publick officer appointed for that 


burpoſe, are incorrect often in the ſtate of them. The 
p:eient caſe, as reported in Stranee, is wolt certainly mu- 
5b 4 reported. 
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reported. It is ſtated that the pauper was hired for þ 
year into Chriſi- church; without faying how or under what 
ctreumſtances her miſtreſs lived there; and that her miſ- 
treſs went upon a viſit to Fowley-ronurt. No her mi- 
treſs being a ſingle woman could net poſſibly have any 
abode in Chriſtehurch but as a viſitor or friend. And it 


is farther ſaid, that the _ doubt was, whether the ſeta 


tlement gained at __— urub was ſuperſeded or not. 
That could not poſſibly be (6. For the could by no 
means gain a ſettlement in Chrif-charch; which was not 
only an extraparochial place; but 2 frngle houſe only, 
having been once a monaſtery, being in nature of one of 
the-king's palaces, which may be extrapatochial. I men- 
tion this, to ſnew the incorrectneſs of caſes, whith can- 
not be relied on; T his caſe is alſo in Foley 215. and Caſt 
of Settl. 139. reported differently. But all of them toge- 
ther may ferve to help us to the truth, and which upon 
inquiry I find to be this: Mrs Cook the miſtreſs of the 


ſervant, had two daughters; one matried to Dr Claver- 


ing dean of Chr:t-church ; the other, to Mr Freeman who 
lived at Fawley-court. And the lived alternately with theſe 
to gentlemen her ſons in law; and was as much at Faw 
ley- court as at Chrift->urch, and (as I obferved before) it 
was hot poſſible the fervant ſhould be ſettled at Chri/t- 
church, becauſe it was an extraparochia} Ingle houſe. 
This was, I think, the only material cafe tited at bar; 
but there is another which I have had mentioned to me, 
Biſhop's Hatfield and St Peter's in $t Alban's ¶ Foley 197), 
where a huntſmak was hited by dne Mr Arnold, who lived 
fometimes in Neſminſler, and ſometimes at Northampton, 
and the ſervant teſided, where the hounds were kept, at 
St Alban's; and the only queſtion was, whether the ſer- 
vant could acquire a ſettlement there by ſuch ſervice, as 
his maſter had none: and there was ho doubt but be 
could; for be came exactly within the caſe of a ſtage 
coachman, who was hired to ferve at H#ycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the waſ- 
ter's. But that eaſe was very different from the preſent; 
far the queſtion was not, whether there was a continuance 
of ſervice with the maſter in 7#e/imin/ter. or Nerthamptin, 


but he was ſettied by living in that-pluce with the hounds ; 


and the maſter, ] ſuppoſe, might be probably a member 
of parliament; and might have a houſe to go to for huni- 


ing merely, hich is a very common caſe in the neigu- 
Hourhood of Londen. However there is no preciſion in 
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he caſe on Which the court can rely; and upon the whole 
[ think it not at all inconſiſtent with our preſent teſolu- 
don; which is; that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſerviee at Elvetham: * 
However I would have it obſerved in the preſent caſe, 


that I Jay great ſtreſs on both the maſter and ſervant con- 


Mering £lvetham as their home, as alſo upon the prece- 
gent and ſubſequent ſervice, and upon the cireumſtances 


o the eertificate.——T here was another objection at bar, 
but not relied on; that it does not appear but that the 
uſband may be living, and heels not removed, and may 
have gained a fettlement ſince, But this the court will 
wt preſume, If he is living, they muſt remove him after 
to his family. And both the orders were confirmetl, ©  - 
And the difference between this caſe and that of St Pe- 
e's in Oxford and Fawley, ſeemeth to be this; that a vi- 
for, during the time of the viſit, may be conſidered as 
part of the family of the perſon viſited, and hath there 
pro tempore his home and place of abode ; but a perſon at! 
deurl or bug h or other ſuch like place of publick refort, under 
the circumſtances abovementioned, is only a ſojourner, or: 
in the nature of a traveller, or as a gueſt in an inn, and 
aannot in any ſenſe within the words of the ſtatute be 
looked upon as coming to ſettle there. : 5 
Note, with reſpect to the aforeſaid caſe of St Peters 
nd Fawley, Sir James Burrow ſays, there having been ſo 
nuch doubt and miſapprehenſion concerning it, he has had 
the curioſity to tranferibe it from the original record: which 
18 follows. —'I'wo juſtices removed Mary Norris from 
the'pariſh of St Peter's in the Ea/t in Oxford, to the pariſh 
of Fratey in the county of Oxford aforeſaid, Which order 
was diſcharged by the ſeſſions, upon appeal; it appearing 
(as it is ſtated in the order of ſeſſions) that the ſaid Mary 
Nerris was hired at Ghrift-church in Oxford, an extrapa- 
tochial place, on the 16th of Aday 1717, for one year to 
Mrs Cote, who then lived, and ever ſince hath lived, 
wth her. ſon in law Dr Ciavering, canon of Chrift-church 
college aforeſaid, as a ſojourner or boarder; and - conti- 
nued in her ſervice'there till the month of in the ſame 
nar; when Mrs Cooke went, upon a viſit, to her fon 
Mr Freeman's, in the pariſh of Fualey aforeſaid, where ſhe 
continued three months, upon the ſaid viſit z and her ſaid 
letvant Mary Norris was with her at the ſaid Mr Free- 
man's, and continued there in her ſervice all the three 
months. At the end of which the miſtreſs returned to 
Urift-church,, and there the ſervice expired, ſhe — 
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ſerved her miſtreſs the whole year, in purſuance of the 


firſt hiring: And the order of ſeſſions was quaſhed, and 
the original order affirmed. | Bur. Settl. Caſ. 422.] 

(4) E. 17 G. 2. Breeles and Loweſtoft. A perſon was 
hired to a blackſmith for a year, at 31 a year. During 
the year the maſter gave him leave to work with another 


' ſmith for three days, with another for a week, and with 


a third for a fortnight ; and agreed that the ſervant ſhould 


have the advantage of it. After which, he returned and 


. Raid out the year, and the maſter by his conſent deduct- 


ed the proportion of wages for the time he was away, The 


ſeſſions held no ſettlement was gained, the firſt contract 


being diſſolved. But by the court; The order mutt be 


. quaſhed : for this is not a diſſolution of the contract, but 
2 licence to be abſent. Service by the maiter's conſent 


with another perſon is ſervice of the maſter. But in this 
eaſe, if it had been without the maſter's conſent, vet the 


- abſence had been diſpenſed with by the maſter's taking 
dim again. Str. 1207. Burrow's Sortl. Caf. 230. 


7. 26 27 G. 2. Hanbury and Tardebigg. The ſer- 
vant was hired for a year at Michaelmas, but did not come 


to his ſervice till three days after Michaeimas day, and fer- 


ved till the day after Michaeimas in the next year, He 


was abſent about two or three days at a time, in the whole 
a fornight, without conſent, but was always received 
in. At going away, he agreed to make a deduction 


of 6s 6d of his wages, for the time he was abſent. By 


the court: He gained a ſettlement at Tardebigg. This 
court hath not been ſo ſtrict in determining upon the fer- 
vice, as _ have been upon the hiring. It hath often 
been held, that though a ſervant has been abſent for a 
time, yet his maſter taking him again purges his abſenee. 


And there is no difference between an abſence in the be- 


by deed, and ſo the ſervice continuing, perhaps he _ 


ginning and in the middle of the ſervice ; for he is a ſer- 


vant from the time of hiring. Burrew's Setil. Caf. 322. 
M. 1 G. Pawlett and Burnham. A perſon was a co- 
venant ſervant for a year, but went away three weeks be⸗ 
fore his year was out, by his own and his maſter's con- 
ſent ; and was abated 6s of his year's wages for it. It 
was objected, that being à covenant ſervant, this doth 
import that it was by deed, and then the conſent can not 
diſcharge the covenant. ' By the coutt: Here is no fraud 
expreſſed or implied. It is not within the words of the 


act, nor the meaning. Can a man compel his fervant to 


in a ſettlement nolent wolens ? As to the covenant being 
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bring, an action on the covenant, and as to that point 
the {ervice continued ; but not as to gaining a ſettlement, 
where the ſtatute faith he muſt ſerve for a year, which is 
not 4 this caſe. Caſes of Settlem." 84. Foley. 187.  Sefſ: 
Gf, J I. 7. ir 1 
4; 7G. A. and ip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and ſee his mother for one day, and he tarried three day, 
and then came home again, and his maſter took him into 
his ſervice as before. It was objected, that his ſtaying 
to ſee his mothet without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
2 complete ſervice for a year. But by the court: This 
will not prevent the ſettlement ; for the maſter's taking 
him again is a purgation of the offence, and no inter- 
. ruption of his ſeryice,-In the ſame caſe it was ſtated, 
that the ſervant for fix days was ſick, and incapable of 
. any-ſeryice; And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
. ſervice for a year; but here he did not ſerve for ſix days, 
aud ſo there wants ſo. much of a ſervice for a year. But 
by the court: A ſervant that lies thus under the viſitation 
of God, which befalls him not through his own default, 
is and muſt be taken to be all the while in the ſervice of 
bis maſter ;z and if this exception were to be allowed, it 
might prevent all the ſettlements in the kingdom. - An- 
other circumſtance in the ſame caſe was this: The ſer- 
rant, three or four days before his ſervice expired, de- 
ſued leave of his maſter to go to a fair, to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
de went, he ſhould not come into his houſe again. Ihe 
ſleryvant went notwithſtanding ; and did not return until 
the time of his ſeryice was expired. By the court: This 
is nevertheleſs a ſettlement. "The requeſt of the ſervant 
is a reaſonable requeſt 3 and the law will not ſuffer a maſ- 
ter to ſhew himſelf ſo-inhuman to his ſervant. A mal- 
ter cannot turn off his ſervant two or three days before 
the year expires 3 if he doth, the ſervice in point of law 
continues, and he. gains a ſettlement notwithſtanding. 
Caſes of Settl. 129. Str 423. N 
7. 8 6. Eaſtland and Hthorſeley. A ſervant was hired 
lor a year; and the day before the year. expired, the mat- 
ter told him, that to preyent his gaining a ſettlement in 
that, pariſh, he ſhoulg go away immediately; which the 
ſervant. zetuſed .40..do, inſiſting to ſerve. out the year ; 
: Whereupon the maſter turned him ent of doors. "I ke 
1 3 Court 
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tourt held this to be ſuch a fraud in the maſter, as ſhould 
not prevent the ſettlement of the ſervant. Str. 526, 

H. 4G. 2. XK. and Preſton, A perſon ſerved under: 
hiring His whole year within 5 days; and then left his maſ- 
ter by conſent, the pariſh officers where he lived having 
firſt. given him two pnincas to leave the pariſh, The juſ- 
tices held this to be no ſettlement, and ſtated the caſe 
ſpecially: It was objected, that this departure was frau- 
dulent. But by the court: "The juſtices might upon evi- 
dence have examined into that point; and if they had 
thought that his departure was fraudulent, they would 
without ueſtion have ſtated it to have been fo; but that 
not being done, we cannot intend any fraud, nor that the 
party hath gained any ſettlement, it being agreed on all 
way that he hath not ſerved his“ year. Burrows Sal. 

af. 69. 8 | Fx 

757 9 C. 2. Syford and Caftlechurch, A perſon was bi- 
red for a year, which he ſerved till the laſt 12 days, 
when he went away with his maſter's leave, and ſtaid till 
after the year was up, When he returned for his cloaths, 
and was paid the whole year's wages. And on conſidera- 
tion, that if they once allowed this abſence for 12 days 
at the end of the year (which differed from an abſence it 
the middle of the year, which was purged by taking him 
again) they Thould not know where to ſtop, it was deter- 
mined that he gained no ſettlement. In this caſe the ſer- 
rant went from his ſervice before the year was out, and 
the maſter conſented to itz which is a plain determina- 
tion of the ſervice within the year. Str. 1022. Bur- 
row”s Settl. Caf. 68. 

7. 19G, 2. St Peter's in Sandwich and Gordnefton, 
William Markham was hired for a year, and lived with 
and ſerved his maſter in Northbowrne till within three weeks 
of the end of the year, when he aſked leave of his maſter 
to go to the herring fiſhery. The maſter conſented, if 
he could get a man to do the maſter's work to his liking 
Markham did fo, and paid the man. Mari ham went to 
fea, and returned at the end of the herring fiſhery, which 
was about three weeks after the end of his year. The 
maſter paid him all his year's wages. By the court: This 
was no diffolutien of the contract; Markham gained a 
ſottlement at Northbourne;z and as the maſter had the be- 
nefit of the contract during the whole year, ſo ought the 
ſervant alſo. Stx. 1232. Burrow's Seitl. Caf. 251. 

E. 31G. 2. Caverſfwall and Trentham, Samuel Braſ- 
fngton the pauper was hired for a year to Edward Braſ- 


ſingtan 
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fngton at. Trentham, and ſerved him till within three weeks 
of the end of the year; when, on ſome diſputes ariſing 
betwixt him and his maſter, he was with his own con- 
ſeat, diſcharged from his ſervice ; and received all his 
wages, except what was deducted fur the three weeks. 
As ſoon. as he left his fervice, he went to London, and 
was abſent about a fortnight, Upon his return, at Mrs 
Braſſington's requeſt (his maſter being then from home) 
he went again into their ſervice; and within a week after 
the expiration of the firſt year, his maſter hired him again 
for another year; and he ſerved him in Trentham for about 
x months of that ſecond year, and then left him. By 
the court: Here was a diſcontinuance. The firſt con- 
tract was abſolutely diſſolved, and ſo continued for a fort- 
night or three weeks. Therefore this laſt ſervice cannot 
be connected with the former part of the year; and con- 
ſequently no ſettlement was gained at Trentbem, Bur- 
raw's Settlem. Caf. 461. | 1 EA: 
E. 32 C. 2. Kiflingbury and Nether Hyford. It was 
ſlated, that John Gare the pauper, was hired for a year, 
to widow, Bliſs of Farthing/tane ; and continued in the ſaid 
ſervice until five weeks before the end of the year; when, 
with his miſtreſs's leave, he - parted with her, and went 
to work. at Kiſingbury, and itaid there the ſaid five 
weeks. After the end of the year, the ſaid Gare went to 
his ſajd miſtreſs Bliſs, for his year's wages z the whole 
whereof ſhe laid down to him, and-he thereout volunta- 
rily deducted 10 8s for his five weeks abſence, being the 
ſame ſum he had earned and received for his five weeks at 
Kiſflingbury, The original contract was not diſſolved, not 
any new one, made with his miſtre(s Bliſs, ſave as afore- 
ſaid. And if his miſtreſs had, during the (aid; ve werks, 
required him to return to her, he would have done ſo. 
It was gbjected, that this could not be a ſettlement, as 
there wanted five weeks. of the ſervice, By lord An 
field and the court: The queſtion turns ingly upon this, 
Whether his abſence for five weeks was a diſſolution of 
the contract? If he had his miſtre(s's leave, it was not; 
if he had it not, it was. And we are all of opinion, that 
it was only an ab&nce with leave. For it appears, that 
both parties conſidered the contract between them as ſub» 
liking, and not diſſol ved. He paid her the whole that 
he had earned in the five weeks that he was ahlent, coti- 
ſidering himſelf as her ſervant during thateting. For other- 
wiſe the deduction would not have been a deduction of 
te particular ſum earned by him; but a deduction 1,pro- 
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portion of his whole year's wages to the time of his ab- 
ſence.” And he looked upon himſelf as liable to be called 
back within the five weeks. And it is ſtated, that the 
original contract was not diſſolved; fave as aſoreſaid. 
Therefore we are all of opinion, that the contract was not 
diffolved, and conſequently that the pauper gained a ſet- 
tlement with his miſtreſs Bliſt at Farthing fone. Burrow's 
Settlem- Caſ. 49. ! é 
E. 33 G. 2. Chriſi- churehb and St Matthew's Bethrall 
Green.” Elizabeth Maxey was, on the'24th day of Augu/f 
1757; hired into Chrift-church for a year, and continued 
in the ſaid ſervice till the 7th of Auguſt then next follow. 
ing; when ſhe was frightened into fits, and thereby 
| rendred incapable of doing any ſervice. Her maſter be- 
ing taken ill, and diſturbed by her fits, deſired Mr Le 
monier, who lived in the pariſh of St Matthew Bethnal 
Green, to take her into his houſe, that ſhe*might be under 
the care of her ſiſter who lived there; but if Mr Len- 
nzy refuſed to receive her, ſhe was then to return to her 
maſter's houſe. Mr Lemonier took her in; and ſhe re- 
ſided there about five-days; and then was taken into the 
hoſpital. The day after ſhe had been received into Mr 
Lenonier's houſe, the returned to her faid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, which, with what ſhe had before received, 
made up the full year's wages. No words of diſcharge 
paſled between her and her miſtreſs ; but ſhe looked up- 
er herſelf as then diſcharged from her ſervice; but be- 
lieved; that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. Sbe continued 
under the ſame indiſpoſition, till after the year from the 
ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice. And on the 15th of Au- 
guſt 1751, her maſter hired another ſervant in her place. 
It was objected, that this ſervice could not gain a ſettiſe- 
ment, being ſeventeen days ſhort of the year. The cafes | 
that have been were, where the abſence wa in the middle 
of the year, and the abſence purged by the maſter's recer- 
ving the ſervant again. But here the abſence was 17 days 
at the end of the year; and if this be allowed, Where 
can the court ſtop? It may as well de a want of three 
weeks, or a month, or two months. By lord 4 
Ch. J. This caſe is an additional proof, among many 
others,” upon how inconvenient” à foot the law of ſettle- 
ments ſtands. This muſt appear a very clear eaſe to any 
perſon of common plain ſenſe and underſtanding. It > 
- 0 : certain 
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certainly a fair bona fide ſervice for a year, without any 
ſau. on either ſide, If a maſter gives his ſervant leave 
to go upon any other ſeryiee, or tobe abſent for 2 ſhort 
time, and pays him his whole wages, this is a good ſer- 
rice, If the ſervant is taken ill, by the viſitation of God, 
it is a condition incident, to humanity, and is implied in 
all contracts. Therefore the maſter is bound to provide 
for and take care of the ſervant ſo taken ill in his ſervice; - 
and cannot deduct in proportion to the continu- 
ance of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſiekneſs happens in the middle or 
at the end of the year. It is equally the act of God, and 
without any fault of the ſervant. And in the preſent 
caſe, the ſervant's being at Mr Lemonier's, or in the hoſ- 
pital, is juſt the ſame thing as her being kept in the ma- 
ter's houſe, under his own roof. Bur. Set. Caf. 494. 
7. 6G. 3. Frome+ Seltvood and Brixton Deverel. Richard 
Stent, the huſband of the pauper, was hired for a year 
at King's Wifton, and ſerved that year till within ten days 
of the end of the year, when Stent declaring to his maſter, - 
that, he wiſhed not to be ſettled in King's [Weftor, aſked 
bis Jeaye to go and viſit his relations. To which the 
maſter conſented. After the year was expired, Stent re- 
turged to his maſter, and then hired himſelf as a day la- 
bourgr, and as ſuch continued with him about three 
months,; On making up their accounts, Stent allowed out 
of his daily wages, for the days he had been abfent | the 
preceding year, The court held the ſettlement to be in 
King's Mellon, looking upon the leave and conſent of the 
maſter as fraudulent, and a mere evaſion of the ſettlement. . 
Burrow's Settl. Caf. 565. 7 „t Ae obe 
H. 11 G. 3. Madington and Wilsferd. The pauper, 
deing hired for a year from Michaelmaſs; continued in his 
ſervice till about three weeks before the next Michael- 
maſs; when, having been kicked by one of his maſter's. 
horſes, he went home to his friends, about five miles off, 
without his maſter's knowledge or aſking his leave, ta 
eure his leg; and continued there during the remainder : 
of the year, and never returned ts his maſter, except for 
bis wages, ſome ſhort- time after Michaelmaſs ; when he 
was paid the whole, except fix ſhillings, which 5 
deducted on account of- the ſaid abſence ; which the pau- 
per conſented to. It was argued, that the pauper by. 
this ſervice gained no ſettlement; That this was & deſertion 
of the ſervice ; It doth not appear chat it was — 
for him to go home; or that he could not return again 3: < 
eines or 
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or that he wa Ahle by this kick, from being able 10 
perform his ſeroice, at leaſt in fame degree; or that the 
maſter kur where he was, And nothing ſhall be pre. 


mon, that the fervagit gained a ſetdement by the ſervice 
here ſtated... And they thought it to be within the reaſor 
pf che detarmination of the ip caſe; Here, the cauſc 
ol. his going home to his friends clearly and, fully appear: 
to have been, to cure his leg, which had been hurt in his 
maſter's ſervice, and by a kick from his maſter's horſe, 


© This was @ teaſanahle dauſe of abſence, It did not dil. 
ſolve the contract, nor hinder his gaining a ſettlement; 


and. che maſter ought not to have deducted any part of ki; 
wages. Burrow's Set. Ga,” Gs. 
7. 1 G. 3. K and I hutaburchb. Themas Cheſt, the 
pauper, hired: himſelf for a year to Edmwyd Mile; and 
Lervad him, in Langerten, only three days. A difference 
ariſing between them about the buſineſs the pauper was 
nployed in, Mie (the maſter) bid ie pauger go about 
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gext yeat tu a per ſon in a diſtant place, he wiſhed to paſs 
hat, day with his friends; and requeſted to have that 
time to himſelf, to ſpend with them. To which the 
maſter. conſented. And he was accordingly difcharged ; 
and then received the whole of his wages, except fix 
pence, Which he allowed to his maker for that day. 
This was holden nat to be a diſſolution of the contract, 
but an abſence by leave of the maſter, And it was ad- 
judged, that the ſervant by this ſervice gained a ſettle - 
ment, Bur. Get. ». 690. . 3 "+8! 
5) H. 19 C. 2. Greſcombe and St Cuthbert's, Two fervice continu- 
juſtices: made an order to remove Jeſeph Garnſey from — 28 * 
Croſcambe to St Cuthbert's, Upon appeal, the ſefions 
quaſhed that order, and ſtate ſpecially, that Joſeph Garn- 
the pauper hired himſelf for a year to Dr Liq, and 
lived à year with him'in St Andrew's, and had his wages 
and liyer y; and without coming to any new agreement, 
eantinued with him a quarter of a year longer. Then 
the, maſter. removed, with his family ( Jeſenb Garnſey be- 
ing one) to Se Cautbbert's, where the ſaid Foſeph Garnſey 
continued. to live with him about ſix months, ſtill under 
the fioſt contract. It was moved to quaſh the order of 
leſions; for that they were miſtaken in point of law; the 
lavice.. in & Cuthbert's being a continuance of the firit 
contract, and under it, for the ſaid ſix months : The ſer- 
rant's.. laſt” legal ſettlement muſt therefore be in St Cuth- 
lars, where he ſerved the laſt ſix months, On the other 
ide it was urged, that this was not the ſame fervice-as 
the firſt year's was; ſor that the firſt contract was com- 
pleted and executed on both ſides, and was determined. It 
lad gained the ſervant a ſettlement in St Audrew's. And 
tere was no new contract or agreement at all. Nor is 
any thing ſtated that can deſtroy the ſettlement gained in 
& Audrew's by ſerving a whole year there, Unto which 
twas replied, That it is the conſtant practice for ſer- 
vants to go on upan the firſt agreement, without any 
ww one... And if this were not the caſe, then a ſervant 
Wha had lived with his maſter 20 years in different pa- 
"bes, without any new) contract, mult be ſettled in the 
pariſh where his maſter had lived in the firſt year of his 
| lervice. And by the whole court: As there was a hiring 
far a year, and a ſervice for a year, and a continuance 
under the ſame ſervice, it is ſufficient to gain a ſettlement; 
and ſuch ſettlement muſt be in the pariſh where it was 
ſitu] He laſt 40.days. Str. 1240. Zrurrew's. Settlem. 
256. 


Ver. III. Cc (6) By 


401 


402 15092, (Settlement by ſervice.) 


Places exempted. (6) By the 13 C. 2. c. 29, ſervants in the Foundling 
hoſpital ſhall not by ſuch ſervice gain any ſettlement in the of t 
pariſh where the ſaid hoſpital is ſituate. cont 
And by the 9 C. 3. . 31, ſervants in the Magdalen that 
hoſpital (eſtabliſhed for the reception of penitent ptoſti- ſhou 


tutes) ſhall not by ſuch ſervice gain any ſettlement in the balk; 
pariſh where the ſaid hoſpital is ſituate, ſryer 
marr 
: ſaſti. 

wii, Of lilement Ly marriage. jarte 

any 
tic 


What ſhall be 1. Heretofore it hath been ſomewhat doubtful, what 


3 Re ſhall be deemed a tufficient marriage, fo as that a woman and 
2 to gaio a ber- ſhall gain a ſettlement thereby; and the courts have been nade 
tiement, favourable in admitting marriages, although not ſtrictly " 

* e | 


folemnized according to the Jaws of the church; but now 
by the ſtatute of the 26 G. 2. c. 33. a great diſtinction is - 
made, between marriages ſolemnized before the 25th day 


of March 1754, and after that time: for by the ſaid ſta- an 
tute it is enacted, that after March 25, 1754, all mar- dab 
riages, (except in Scotland, and except the marriages of Mute 
jews and quakers, where both the parties are jews or lever 
quakers reſpectively) which ſhall be ſolemnized without mec 
licence or publication of banns, or in any other place than cald, 
a church or publick chapel (unleſs by ſpecial licence from 4. 
the archbilhop of Canterbury), or without the conſent l * 
of parents or guardians (where either of the parties, not wy 
being a widower or widow, is under the age of 21), ſhall 1723, 
be null and void to all intents and purpoſes whatſoever. Ang 
As in the calc of Chilham and Prejlon, A. 33 G. 2. Two T b 
juſtices removed Edward Yeung, Rebecca his wife, and * mat 
Mary their child, from Chilbam to Preſton near Feverſham, the ſal 
both in Kent. And the ſeſhons confirmed, in all points, M172 
the order of the two juſtices, The caſe, as ſtated to ap- de for 
pear to the ſelions was, that the ſaid Eduard Young, be- Lizale 
ing legally icttled in Preſten, and (not being then 2 Wi- 2 re 
dower) was on the 25th of Fanuary 1758, without the wh 

conſent of his father who was then living, married by li- rating 
cence in the pariſh church of Tenham, to Rebecca Drury ems 
(who was ſettled in the ſaid patiſh of Tenham, and who = 2 
is removed to Preſton by the ſaid order, as the wife of the Meth 
ſaid pauper); the ſaid Edward Young being then an infant = of 
of 20 years: And that afterwards, the ſaid Rebecca was i at 
brought to bed in the pariſh of Chilham, of the ſaid ok 
Mary, removed by the order. It was argued in 11 X. 
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of theſe orders, that the word vid in the act may be 
conſtrued voldable; and that it is highly unreaſonable, 
hat a virtuous young woman and her innocent children 
ould be turned adrift, and be confidered as a whore and 
uſtards, without having any opportunity to conteſt ſo 
frere a judgment againſt them: Therefore that this 
marriage ought to be avoided by a ſentence in the eccle- 
ſaſtical court; and not in a collateral} method, by an ex 
arte order of juſtices, made Withogt hearing them or 
any perſon on that behalf. By lord Mansfeld chief 


ice: This point will zemit of no manner of doubt.“ 


aud he took the diſtinction between acts of parliament 
made againſt one of the parties, and for the benciit of 
mother of the parties (and where ſuch other party has 
in election either to take the benefit of it or not); and 
ads of parliament made againſt both. This is not like 
the ſtatute of bigamy, 1 F. c. 11. Which was made only 
zanſt one of the parties; but it is an act made againſt 


bath: And the marriage is thereby expreſsly declared ab- 


blutely null and void to all intents and purpoſes what- 
lerer. And by the whole court, let the orders be con- 
med as to the man, but quaſhed as to the woman and 
cid. Burrows Settl. Caf. 486. 

2. T. 2 G. 3. Stectland and Chardland. 
Ebeth Mafon, father and mother of the pauper, 


geing to be married; and ſoon returned, declaring they 
tad been married: and from thenceforward cohabited 
* man and wife for about 30 years, until the death of 
the faid Elizabeth. The pauper was born at Chardlard 
n 1725, and there baptized, and his baptiſm regiftred as 
de ſon of Jahn and Elizebeth Micr. I be ſaid John and 
Lizabet>, ſome years before the death of the ſtid Eixa- 
al, removed from the ſaid pariſh of Chardlaui to the 
aith of Stockland, and there acquired a ſettlement by 
rating a tenement of gol a year, They carried with 
dem, from Chardlaud to Stoctland, the ſaid pauper their 
bn, whoſe | ſettlement depended upon this queſtion,” 
Whether the (aid Fehn and Elixebetb, the ſather and mo- 
der of the pauper, were to be conſidered as huſpand and 
rie at the time of his birth. It was contended at the 


Tons, that the ſaid John and Elizabeth were never mare 
red; or if they were, that che ſaid ZAgalelh had a former * 
kulband then living, Concerning which, ſevera! wit- 


Ce i 


1 
nes 


John Aces and What ſhall be ; 
beine d-emed futh jet 
12 . . D ev dence of a 
wih reſident in the pariſh of Chardland, about the year marge, as to 


72, went from thence together, declaring they were a k'ttement, 
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out it the marriage itſelf is null and void, But the court 
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neſſes having been examined on both ſides, the faid 74; 
Jes the father was produced, in order to prove that he 


<« 


and the ſaid Elizabeth were never married, and that the 


ſuppoſed other huſband was then living. But the court 
refuſed to receive his teſtimony. And on conſideration 
of the evidence before the court, they were of opinion 
that the marriage of Jahn and Elizabeth was ſufficiently 
proved, and that the pauper gained a ſettlement at Saal- 
land as part of their family, and diſcharged the order of 
the two juſtices for removing him to Chardland. It was 
moved to quaſh the order of ſeffions. The objection was, 
that they ought to have admitted the father to give evi- 
dence of his never having been lawfully married. But 
lord Mansfield ſeemed to think, that 30 years cohabitation 


as man and wife was ſufficient proof to the juſtices to 


found an order of removal upon. However, a rule was 
made to ſhew cauſe. But on the laſt day of the term the 
objection was given up; and, by conſent, the order ot 
ſefons was affirmed, and the recognizance diſcharged. 
Burrow's Settl Caf. 508. 

E. 2 G. 3. St Devereux and Much Dewchurch. The 


. queſtion before the ſeſſions was, Whether the marriage oi 


Join and Suſannah Meredith was ſufficiently proved. One 


witneſs made oath, that he and another witneſs were pre- 
ſent on the 7th day of February 1758, when a marriage 


was ſolemnized in the pariſh church of &, Devereux be- 
tween the ſaid John and i 098g Meredith, by the mi- 
niſter of the ſaid pariſh by banns. And it appearing to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, viz. ** 1758. John Meredith and Suſannah Fin. 
% kins were married by banns,” but neither the miniſter, 
parties, nor witneſſes ſigned the faid entry, and that no 
other entry of the ſaid marriage was ever made, they 
therefore were of opinion, that the marriage was not le- 
gally proved. On ſhewing cauſe, it was urged in ſup- 
port of their opinion, that this appeared, upon the ſtate 
of the caſe to be a void marriage, For although the 
omiſſion of banns, was originally only an offence againſt 
the eccleſiaſtical law; and even after the 7 & 8 . c. 35. 
. 2. the miniſter and clerk and man married without li- 
cence or baiins were only ſubject to a penalty; yet ſince 


the act of the 26 C. 2. c. 33. an entry of this, properly 


iizned, is become fo eſſential a circumſtance, that with. 


were 
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were of a different opinion. And lord Mansfield ſaid, It 
was not incumbent on the perſons married, to prove that 
the banns were publiſhed, nor doth the entry directed to 
de made affect the validity of the marriage. But at the 
fame time he declared, that it was a matter of great pub- 
lick concern, for the preſervation of pedigrees (which 
were now become very difficult to prove) : And the en- 
uy ought to have been made according to the directions of 
the act. He went ſo far as to declare, that an information 
ought -to be granted by the court againſt the miniſter for 
omitting it, if it ſhould appear clearly that it was ow- 
mg to dis neglect; and that ſuch information ſhould be 
proſecuted. by the attorney general, at the king's ex- 
pence; which he did not doubt would be readily directed, 
upon the recommendation of the court. And he ordered 
the fact to be further inquired into. And it came out, 
that a regular entry had been made; and that which was 
produced to the juſtices, was only a minute or memoran- 
dum. So the miniſter was juſtified. Burrow's Settl. Caſ. 
7 It ſeemeth to be a good general rule, that a woman 
matrying a huſband who hath a known {ettlement, ſhall 
fullow-the bufband's, ſettlement. And although in the 
cle of Lppoterce and Dunſwel!l, MA. 1 G. it was held, that 
the wife Mall not gain a ſettlement with the huſband, 
-until ſne hath lived with him 40 days unremoveable as 
part of his family; yet aftervrards, in the cafe of X. and 
Prrceberton,' M. 3 G. it was agreed by the court, that a 
wiſe is to be ſent to her huſband's ſettlement, though ſhe 
«wer lived with him there. And in the caſe of St Glles's 
and Zwerfley Blackwater, HI. 10 G. the widow was remo- 
ved to the deceaſed huſband's ſettlement, though ſhe had 
neyer been there; and it was ruled by all the court, that 
ie removal was good, and that ſhe muſt be ſent to the 
kt legal ſettlement of her huſband, having acquired no 
other ſettlement ſince his death. Caf. of S. 89. L. C. 
. 110% 105. J. a. 12. jp 


It feemeth alſo to be agreed, that a wife can gain Wife can gain vo 


no ſettlement ſeparate and Aiſtinct from her huſband, du- 
ing the. covertuge, As in the caſe of Aythrop Roding 
and Mbite Rading, M. 30 C. a. (hereafter following); 
Wire the wiſe, after the huſband was run away, went to 
live upon a copyhold. of her huſband's, where her huſband 
ud never (refided; it was held, that although ſhe might 
not be removed from thence, yet (her huſband being li- 
ing) the could not thereby gain a ſettlement, 


Cc 3 5. It 
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5. It ſeemeth aiſo.to be agreed, that a woman marrying 
a huſoand that hath no known ſettlement, doth not lole 
her former ſettlement which ſue had before marriage, 


But the great point of difference hath. been, whether ſuch 


ſettlement continues to her during the coverture, or it is 
ſuſpended during her coverture, and only revives after the 
huſband's death. Which point includes in it this quel- 
tion, Whether the pariſh where the woman was laſt le- 
gally ſettled before marriage, ſhall, by barely proving ſuch 
marriage, avoid the ſettlement with them during the huſ- 
band's life? or whether in order to avoid ſuch ſettlement, 
it is not alſo neceſſary for them to prove, that ſuch wo- 
man hath gained another ſettlement, that is to ſay, that 
the huſband hath a ſettlement, and where ? 

In relation to which caſe, where the huſband hath no 
known ſettlement, it hath been adjudged as follows: 
E. 2 G. St Giles's and & Margaret's. A woman mar- 
ries a foreigner; and her huſband dies. By the court; 
She muſt be ſent to the place of her ſettlement before 
marriage. S. C. V. 1. 97. 

H. 12 G. I eſibam and Chiddingstone. It was ſtated, 


that a ſingle woman, ſettled. at Chiddingstone, was mar- 


ried to a man who 15 ſince dead, but his ſettlement did 
not appcar. And by the court, Her ſettlement betore 
marriage ſtands. Str. 663. 

AH. 1 G. Uppoterce and Dunſwell, A woman is ſettled 
in Dur/well; and afterwards marries a vagrant, whole let- 
tlement doth not appear. But he goes and lives in Upps- 
tere, and dies there. 'T'wo juſtices remove the wicow 
to Dunſwell, where ſhe was ſettled before marriage. And 
by the court : Where it appears that the huſband in his 
lifetime: had no legal ſettlement as can be found, thei 
the marriage ſhajl not put her in a worſe condition than 
ſhe was before, and is all one as the caſe of a Sextchm! 


and a foreigner, and the ſhall not loſe her former ict- 


tlement - Caf. of S. 89. Sell. C. V. 1. 80. 
Hitherto the caſes ſeem to be agrecd, being that the 
huſband is dead. But the difficulty is, where the hujband 


is ſuppoſed to be living. And in relation to this point, 


the following ſtrong cates have been adjudged, 
M. 12 Ha. Dunsferd and Huſvorough Green. A woman 


who was ſettled at //7{/boarough, marries Archibald Player, a 
Scotehmam, who had gained no ſettlement in, Arte 
Ju juſtices removed. her from Dunsard to IVilfbormgh, 


the place of her ſettlement before marriage. Exception; 


. be 
this is a married woman, and by her marriage the oute 
* 1 1 ; 0 0 
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to de ſettled where her huſband was, and this cannot be 
right; for if the juſtices may ſend away a wife, it 1s 
making a divorce between huſband and wife; and if he 
is a Scotchman, they ought to ſend her, as part of his fa- 
mily, to the bordering counties of Scotland, according to 
the act of the 39 El. c. 4. /, 6. The court held, though 
ſhe was a married woman, yet if her huſband had no ſet- 
tlement, ſhe could not gain any other ſettlement than 
ſhe had before marriage; and as for divorce it was none; 
for the huſband might come to her as well at //7//orough 
Green as at Dunsford. Foley. 249. Caf. of S. 31. 

Note; the act of the 39 El. only ſays, that the Scotch- 
man himſelf, if a vagrant, may be fo ſent; but ſays no- 
thing of his family. 

M. 3 G. St Giles's and St Margaret's. Sarah Ether- 
inoton was ſettled at St Giles's; and marries an Jriſbman. 
by the court: The marriage will not put her in a worſe 
condition than ſhe was before; and they held that the 
continued her ſettlement, notwithſtanding her marriage, 
Caf. of S. 98. | 

H. 12 G. IWefterham and Chidderton. The order ſpe- 
cially ſtated by the ſeſſions was this: It appeared to the 
court, by the teſtimony of Elizabeth Pinchen, that the ſaid 
Elizabeth Pinchen was, at the time the ſaid order was inade, 
2 married woman, and that her huſband was one Thomas 
Phichen, who was born in VHiliſhire, but in what place or 
pariſh he had a ſettlement, he never informed her, nor 
doth ſhe know; but that he is run away, and ſtill living, 
for what ſhe knows. By the court; She owughc to be 
ſettled where her ſettlement was before marriage. Foley. 
252. Sf: C. V. 2. 110. | 

On the contrary, JI. 12 G. 2. Stretford and Norton, the 
eaſe was thus: An Englih woman married an [r;þ man 
who had no ſettlement in England. He ran away; two 
juſtices remove the wife to the place of her ſettlement be- 
tore marriage, And it was urged, that there could be 
no pretence that this ſeparated her from her hufband ; and 
if ſhe cannot be ſent thither, the can be ſent no where. 
But by Lee Ch. J. It is now a ſettled point, that by the 
marriage the woman's ſettlement is ſuſpended, whether 
the huſband has or has not a ſettlement ; for otherwiſe 
'te juſtices might ſeparate huſband and wife; and there- 
'ore to make the order good, it ſhould have appeared that 
de man was dead. — And the order was quathed by the 
whole court. And there were cited theſe two following 
ral's, vz. T. 1 C. Hanuay and Marſton, It was there 

Cc 4 declared 
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declared by the Ch. J. that the ſettlement of a woman, 
ho married a vagrant, is ſuſpended during the coverture; 
and that as the huſband cannot be ſent to the place of tie 
-wiſe's ſettlement, ſo neither can the wife herſelf, becaulc 
an huſband and wife, being as it were but one perſon, 
cannot be parted, T. 9 G. Shadwell and St J. bn Wapping. 
One Ridley, a vagrant, having no ſettlement, marricd a 
woman who had a ſettlement in St Febn's Mapping, and 
{had four children by her born in Stepney. And it was held, 
{that the children were not ſettled in the place where they 
were born, but where the wife had a ſettlement ; but that 
this was ſuſpended during the coverture, and it revived 
again upon the death of the huſband. Andr. 307. .. 
C. V. 2. 185. Viner. Settlem. E. 8. Burrow's Settl, Ci. 

2422. + . a 
Finally, in the caſe of St. John's Mapping and St. B.- 
 tolph's Biſbopſgate, H. 28 G. 2. it was adjudged as fol- 
lows : Margaret Kinley having gained a ſettlement in &. 
Botalph's pariſh by hiring and ſervice, afterwards married 
Thomas Kinley an Iriſhman, who had no ſettlement in Ex- 
land. About two years ago, the huſband entred on board 
a man of war bound for the Vt Indies, but Margaret 
about two months ago heard he was living; and the 
queſtion was, Whether ber ſettlement which ſhe hd be- 
tore marriage ceaſed, or was in ſuſpence, during the co- 
| yerture, 


_ 


+ Sir James Burrow ſays, he doth not find the caſe of Shad. 

avell and &, John Wapping in any printed book or manuſcript; 

But it ſeems (he ſays) to be the ſame caſe which he bad heard 
teported in the form of a catch, to the following effect: 


A woman having a ſettlement . 
Married a man with none: 
The queſtion was, he being dead, 
If that ſhe had, was gone. 57 
Quoth Sir Fobn Pratt Her ſettlement. 


Suſpended did remain. 

Living the huſband : But, him dead, 
It Goth revive again, _ 
|» Chorus of Puiſne jodges 

Li''ng the huſband : But, him dead, 

It doth revive again, | 


* Then lord chief juſtice, 
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verture, and ſhe ſhould be looked upon as a caſual poor; 
or: the ſhould be ſent to the place of her ſettlement before 
marriage. After fult confideration, Ryder Ch. J. deli- 
rered the opinion of the court: 1. It is certain St. Be- 
's was once her ſettlement, and that is not diſputed. 
2. That ſettlement continues till ſhe gains a new one. 
3. That ſhe has never yet, gained a new one. To the 
ſecond point he ſaid, a ſettlement is a permanent thing; 
it laſts during life, or till a new. one is acquired: and 
there is no caſe to be found, where it has been determinad 
or ceaſed ſooner. Neither can any perſon diſcharge his 
own ſettlement ſooner, or by any other means. 
queſtion-is not, Whether ſhe gained any new ſettlement 
dy marriage, but whether her old ſettlement was diſcon- 
tinued by her marriage with a perſon that had none? It 
is abſurd to ſay, ſhe ſhall Joſe her own, without getting 
mother. The objection that the huſband and wife would 
be ſeparated, is of no weight here; for they are ſeparated 
Already. I muſt own the caſe of Stretford and Norton is 
not to be diſtinguiſhed from the preient, and is againſt 
our preſent; opinion. To be ſure we muſt have great 
regard to former reſolutions in this court; but we muſt 
juige upon the caſes before us. How that cafe came to 
de determined ſo, I do not know, but there are at leaſt 
four authorities the other way, (which perhaps might not 
then-be cited), and we think the reaſon is with the old 
caſes, The huſband may come to her in one pariſh as 
well as the other, for he will be a vagrant in both, and 
liable to be treated as ſuch. The wite's ſettlement is 
only ſuſpended during her huſband's contitance with 
her; and when he leaves her, it revives. | 


6. H. 9 G. St. Michael's and Aunny. Order of remio- Wheth-r the 
wc m iy ve re- 


Ivi N | : he 
living, had intruded, and was likely to become charge- 1 , 


ral, reciting that the wife of a poor perſon who is now 


able, and that the plate of her ſett!e:nent was in the pa- 
nin of St. Michael, ſhe is therefore removed thither. It 
was moved to quaſh, the order, becauſe it did not appear, 
the huſband was at the time of the removal in the pariſh 
of St. Michael, fo chat it may be they ſent the wiſe away 
from the huſband. But by the coutt: We cannot intend 
he was not; if he was in the pariſh from which ſhe was 
ſent, that indeed would vitiate the order; but as neither 
of theſe facts appear againſt the order, to ſatisfy us that it 
is bad, we are not to preſume it to be ſo; and therefore 
it muſt be confirmed. Str. 544. | 
| A. 14 6. 
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M. 14G. 2. Tronacton and Painewick. Upon com. 
plaint made by the churchwardens and overſeers of Pair: 
vel, that Mary the wife of William King had intruded 
into Painewick, two juſtices removed her to Jronattn, 
which they adjudged to be the laſt legal ſettlement of the 
huſband. ' Upon appeal, the ſeſſions confirm that order. 
It was moved to quaſh theſe orders. The objection was, 
that the wife was removed without the huſband, and that 
this amounts to a divoree between the man and his wife, 
But the court over- ruled the objection; for how doth it 
appear that the huſband was not at Jronacton at that time ? 
The court will not ſuppoſe it to be wrong, unleſs it ap- 
pears ſo, The intruſton complained of was only by the 
wife, and they could not remove the huſband when h- 
was not danpfained of. Burrow's Settl. Caf. 153. 
H. 14 G. 2. X. and Higher Malin. Two juſtices 
make an order to remove Mary Bennet, wife of Samm! 
Bennet, to Higher Walton, which they adjudge to be the 
place of her laſt legal ſettlement. And the ſeſſions con- 
firm that order. It was moved to quaſh theſe orders; 
for that it doth not appear, whether it was this women's 
ſettlement in her own right, or in the right of her hul- 
band, And nothing ſhail be intended. Now, if- it was 
not her ſettlement in right of her huſband, the juſtices 
had no power to fend her thither. By the court: It is 
adjudged to be her laſt legal ſettlement. And ſhe con 
not be ſettled but where her huſband was. And we are 
not to intend any thing to vitiate the order. 1 herelore 
we cannot intend that the huſband's ſettlement was not 2t 
Higher Walton. And the motion was denied. Prurr:”: 
Settl. Caſ. 162. 
Marriage fraudu- 7. Although it is generally true, that no ſettlement 
teatly procureds ſhall be good, which is brought about by fraud or prog. 
tice ; yet it ſeemeth that the rule faileth in this caſe, ami 
that if the marriage take effect, the ſettlement is good : 
for the following caſes do proceed upon ſuch tuppot:tion. 
M. 11 G. X. and Edwards. The overſecrs were lu— 
dicted for a conſpiracy, in giving a ſmall ſum of money 
to a poor man of another pariſh, for marrying à poor 
lame woman of their own pariſh, and ſo by this conta 
vance conſpiring to ſettle the woman in the other parith, 
where the huſband was ſettled : By the court; If there! 
a conſpiracy, to let lands of 10 la year to a poor man m 
order to gain him a ſettlement, or to make a certificate 


man a pariſh officer, or ta ſend a woman big of 2 1 * 
c 
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child into another pariſh. to be delivered there, and fo to 
charge the pariſh with the child, theſe are certainly crimes 
indictable. But this indictment was quaſhed, for want of 
averment, that the woman was laſt legally ſettled in the 
pariſh relieved by her marriage, 8 Med. 321. Se. C. J. 
1. 265. hy 
16 G. 2. K. and Pardius. A ſingle woman of Studley, 
big with child of a baſtard, was ſent back to Studley. Par- 
lint, overſeer of Studlzy, threatned with all the ſeverity of 


the law, to force her to marry a ftranger of another pariſh, - 


againſt both his and her conſent, he giving hve guineas to 
the. huſband, and keeping him in liquor. By the court; 
Shew cauſe why information ſhould not go. Se. C. V. 1. 
170, 

17 17 G. 2. X. and Man. An information was 
granted againſt JYatſon and others, for procuring one Vine 
a ſoldier, who had a ſettlement in the pariſh of Brill, to 
marry a poor woman who was an ideot, and chargeable to 
the pariſh of Dorton, by giving Vine 101 and a fat hog for 
marrying her, whereby the became chargeable to the ſaid 
pariſh, of Brill. 1 Wilfon. 41. 


vi. Of ſettlement by continuing 40 days after notice. 


By the 13 14 C. 2. c. 12. On complaint within 40 days 
after any perſon ſha!l came to ſettle in any tenement under 101 
a year, two juſtices may remove him to the place where he was 
laft legally ſetticd for 40 days. 

But by the 1 J. 2. c. 17. The 40 days continuance 4 ſuch 
ſerſen in a pariſh, intended by the ſaid act to make a ſettlement, 
Hull be accounted from the time of his delivering notice in wri- 
ting, of the houje of his abode, and the number of his family, 
if be have any, to one of the churchwardens or overſcers of the 
pariſh to which he ſhall remove. 1. 3. 

And by the 3 M. c. 11. The ſaid 40 days continuance of 
ſuch perſon in a pariſh or town, intended by the ſaid adts ta 
nate a ſettlement, ſhall be accounted from the publication of a 
notice in writing, which he ſhall deliver, of the houſe of his 
cable, and the number of his family, if he have any, to a church- 
warden or overſeer. Which ſaid notice in writing, the ſaid 


hurchwarden or overſeer ſhall read, or cauſe to be read, pub- 


lickly, immediately after divine ſervice, in the church er chapel, 
en the next lard's day, when there Mall be divine ſervice in the 
ſame. And the ſaid churchwarten ar overſeer ſhall regi/ter or 
cauſe to be regiſtred, the ſaid notice in toriting, in the book Zept 
{ar the pror's account, f. 3. 

| | And 


411 


412 


Pooꝛ. (Settlement by notice! ) 


And if any churchwirten or voerſeer ſhall refuſe or negli ©; 
read, or 'eauſe ty he rend ſuch notice in writing as aforeſaid, Je 
Pall (on prof thereof 9 the bath of tivo witneſſes before oe 
tnftice)  forfert for every offence 40's to the party grieved, by 
fret, by warrant diretted to the conflable of the pariſh or 
town where the offender dwells; and for want of ſufficient 
res, the faid juſtice ſhall commit him to the common ga for 
ene "month. And if any thurthwarden or os Hall refuſe 
or neglet tn regifter, or cauſe to be regiſtred, ſuch notice in 
wor ting ; he ſhall, on the lite conviction, forfeit 40 6, ty the 1. 
of the poor of the pariſh vr town where the offinder ditelli, U 
be levied as aforeſaid; and for want of ſufficient diftreſs, they 
the ſard juftice ſhall commit him as aftreſaid, for the tim: 
#foreſaid. ſ. 5. ft 


. After any perſon ſpall come to ſettle] But no foldier, ſcaman, 
ipwright, or other artiſicer, or workman in his majelty”s 
ſervice ſhall have any ſettlement in any pariſh, port-twwa, 


or other town, by delivering and publication of notice in 


writing, unleſs the ſame be after a diſmiſſion out of the 


ſervice. / 4. 

In any tenement under 101 @ year] But this hath been 
always underſtood of perſons coming to ſettle upon ſuch 
tenement, as farmers thereof, and not where the ſame 1s 
their own proper eſtate ;- and therefore a man's coming to 
ſettle upon his own eſtate is not within the act. 


I bere he was laſt legally ſettled for 40 days] H. 10G. 
Caſe of Cirencgſter. It was held, that living 40 days ſuc- 
cefſively was not neceſſary; and Mr J. Forteſcue faid, that 
living 40 days off and on, is making the caſe ſtronger 
than living 40 days together in a pariſh, Se; C. V. 2. 
40. Str. 579. n e i 
And H. 12G. 2. Setoton and Sydbury. It was admit- 
ted by the counſel, and held by the court as a point in- 


diſputable, that it is not neceſſary upon this ſtatute, that 


the inhabitancy ſhall be for 340 days ſucceflively. Andr. 
345+ | | n 

Meice in writing] But perſons executing a publick an- 
nual office, or paying pariſh rates, or being ſervants for 
a year, or apprentices by indenture, ſhall thereby be ſettled 


without notice in writing. 3 Vc. II. / b, 7, 8. 


And in general, all perſons not remoycable may become 


ſettled equally without giving notice as with it, for the 
notice is only intended where the perſon is removeable ; for 
if he is not removeable, the notice is to no purpvir, 
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2 

In writing] H. 3G. 2. Aldenham and Abbots Langley. 
{pon a ſpecial order of ſeſſions, it was ſtated, that a poor 
perſon forty years ago came into a pariſh and lived there 
ever ſince; that he attended the leet, amended the high- 
ways, bad a pew. in the church, five children, and did 
watch and ward. But by the court, Thoſe are not annual 
offices in the pariſh, and the 1 J. 2. c. 17. was purpoſely 
made to avoid theſe conſtructive notices, and requires no- 
tice in writing; and. therefore they held it no ſettlement. 
Str, 853. 

H. SW Dalbury and Foſten. A perſon exerciſed the 
trade of a blackſmith, was publickly employed by the 
pariſhioners, by the bailiff of the lord of the manor, the 
vicar, and the juſtice. The queſtion was, Whether this 
publick way of living was not tantamount to notice in 
writing, which was only defigned to preſent clandeſtine 
entries and living. By the court; This might perhaps 
have ſatisfied the ſtatute of the 1 J. 2. but the 3 N. hath 
particularized the notice, and what ſhall be tantamount to 
it, and what not; but this is not among the particulars of 
the ſtatute, and therefore is not ſuch notice as the law re- 
quires, For this being an explanatory law, the court 
cannot carry the explanation farther than the ſtatute itſelf 
hath done, though in an original law the court will make 
conſtruction according to equity. Carth. 396. 2 Salk, 476. 
Vd 114. | | 

Publication of the notict] In the caſe of X. and 32 
The bauns of matrimony of a poor perſon were publiſhed 
in the church; and it was inſiſted, that this was a notice 
ſuficient, being in writing, and publiſhed in the church: 
But by the court; this is not ſufficient; for the other 
— by the 3 V. muſt be obſerved; and that being 
an explanatory act, cannot be taken by equity. 5 Med. 


454- 

After all, this kind of ſettlement, by continuing 40 days 
after publication of notice in writing, is very ſeldom ob- 
tained; and the deſign of the acts is not ſo much for the 
gaining of ſettlements, as for the avoiding of them, by 
perſons coming into a pariſh clandeſtinely : For the giving 
of notice is only putting a force upon the pariſh to remove. 
But if a perfon's' ſituation is ſuch, that it is doubtful 
whether he is actually removeable or not, he ſhall by 
giving of notice compel the parith either to allow him a 
ettlement unconteſted, by ſuffering him to continue 40 
days; or, by removing him, to try the right. 

ö 14 * ö It. Of 
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ix. Of ſelllement by paying pariſb rates, 


By the 13 C 14 C. 2. c. 12. Forty days inhabitancy ſpal 
gain a ſettlement; By the 1 J. 2. c. 17. Such 40 days are 
to be reckoned from the delivering cf netice in writing ; And 
by the 3 V. c. 11. from the publication of ſuch notice in the 
church. "RENE" 

But if any * who ſhall come to inhabit in any town er 
pariſh, ſhall be charged with, and pay his ſhare, towards the 
publick taxes or levies of the ſaid town or pariſh, he ſhall le 
adjudged to have a legal ſettlement in the ſame, though ns ſuch 
* in writing be delivered and publiſhed. 3 W. c. II. 

„6. | 

But by the ꝙ & 10 W. c. 11. Perſens reſiding under a 
certificate ſhall gain no ſettlement by being rated to and paying 
any ſuch levies, taxes, er aſſeſſments. 


Shall be charged with and pay] M. 13 C. Scaln Tongall 
and Warpleſdon. The landlord was rated to the poor for the 
tenement, as being in his hands, and the tenant paid the 
rate. By the court ; The tenant doth not gain a ſettlement, 
unleſs he be both rated and pay. Foley. 128. Se. C. J. 
2. 122. | 

M. 9 G. 2. Sarrat and Bovington. The landlord, who 
never occupied the houſe, was charged to the poor rate ; 
but the tenant, on demand of the overſeers, paid it. 
By lord Harduwicke Ch. J. and the court: The charging 
is the principal act, as it infers notice to the parith ; but 
both are neceſſary. The tenant muſt both be charged 
and pay, in order to gain a ſettlement. Bur. Settl. Caſ. 


"I 10 G. 2. X. and Bramſhaw. The landlord of the 
houſe, who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant, on demand of the ſaid land- 
lord, paid the rate, By the court : It is a ſettled point, 
that a perſon muſt be rated as well as pay ; otherwiſe he 
gains no ſettlement. Burrow's Settl. Cay. 98. 

H. 10 G. 2. Lower Malton and Appleton. The father 
vas rated, and the fon who occupied the tenement paid the 
rate. By the court: This gained no ſettlement to the ſon. 
Burrow's Settl. Caf. 100. 

E. 4 C. 2. Xingver and Xingſwinford. A perſon rented 
a tenement, and paid all parochial taxes for the fame in nis 
own right, but was not rated in the pariſh books; but the 


name of Richard Cotes that rented the tenement belore, yo 
2 ep 
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tept in the levy books. By the court, This was no 
bttlement. Faley 120. 

But yet it hath been adjudged, that it is not neceſſary, 
that the party ſhould be taxed by name: As in the caſe of 
& Mary le more and Heavy-tree ; the rate was charged, not 
ca the perſon, but on the houſe, and it was determined by 
the court, that this rating and payment made a ſettlement. 
2 Salk, 478. 

do ye caſe of K. and Brightmen, E. 8G, Where 
:man lived in a place called Haſcoe's tenement, and paid 
mes there by the name of the occupter of Hoſcee's ; this 
was adjudged to be a ſufficient deſignation of the party, fo 
3 to gain a ſettlement. 8 Med. 38. Burrow, Mansfield. 
1032, 

T. 31 C. 2. Painſwick and Cirenceſter. The pauper, nr 
Morrman, took a houſe in Cirenceſter, of one Thomas Clif- 
fd, and agreed to pay the land tax, and poor taxes, and 
Mother taxes. The rating was thus, Thomas Clifford, 
or tenant.” Afcorman paid the taxes; and the overſeers 
cave receipts to him in his own name, The landlord 
Thomas Glifford lived five miles off, It was urged, that 
lac Moorman himſelf was not rated; being neither ex- 
preſly named, nor even perſonally hinted at. But the 
court was clearly of opinion, that this man was ſuffi- 
cently charged, to notify to the pariſh of Cirenceſler that 
ie was an inhabitant there, and conſequently gained a 
ſeetlement by payment of the rates ſo charged. Burrow's 
dat, Caf. 465. 

E. 4 C. 3. Openſhaw and Gertan. James Bowden, ſettled 
* Openſhaw, took a houſe and two cloſes at Gorton, and 
tie landlord was to pay all taxes and levies but the window 
tax, The rating was thus, ** Bowden's.” The landlord 
himſelf for ſome time paid the taxes; but in the laſt year, 
tie landlord having ſome diſputes with the overſeers about 
disafleflments, directed the overſeers to call upon his tenant 
Broder: for a poor rate and a church rate, and tell him that 
de his landiord ordered him to pay, and he would allow it 
to him out of his rent. The tenant paid the ſame, de- 
Caring he paid them for his landlord, and the overſeer (aid 
be accepted them accordingly. But the landlord not being 
aked by the tenant to allow it, did not allow it out of 
the rent till three quarters of a year after he left the eſtate 
(which was fix days before the order of removal), when 
be repaid the money. It was objected, that in this caſe the 
t:nant was neither rated nor paid. By lord Ange Ch. J. 

tus was a tenant's tax. Ard he is a{{-{:4 by name, 

_ Bnuder's. 
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Betuden's. The agreement between bis landlord and him, 
that the landlord ſhould pay it, is nothing to the pariſh, 
Burrow's Setth, Caf. 522. | | 


His ſhare] M. 10G. 3. Stapleten and Stmey Stanty, 
The ſon lived with his mother, as part of her family, 
and was rated and paid the tax for the eſtate which ſhe 
occupied. It was objected, that this was not his ſhare, 
but his mother s. ſhare, of the public taxes or levies of the 
pariſh : The charge muſt be in proportion to what a man 
occupies : But this man occupied nothing. It was an- 
ſwered, that the words his ſhare mean no more than ſuch 
part or proportien of the whole tax, as was charged per- 
e! upon him. The court were very clear, that he 

ained a ſettlement, by having been thus charged, and 
p ving paid what he was fo charged with. Bur. Set. Caſ. 
49- | 

Of the publick taxes or levies] And though the rate bein 
form, or in the manner of making it, not ſtrictly legal, 
but void; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement : For it would be hard, that one 
of the pariſh ſhould. come and ſay, that it was a void rate, 
being of their own making, and acquieſced under, and the 
money paid accordingly. Vin. Settlem. K. 9. St. Giles 


Cripplegate and St. Mary Newington, 


The publick taxes or levies of the ſaid town or pariſh] By 
theg G. c. 7. No perſon who ſhall be aſſeſſed to the f- 
venger's rate, or to the repairs of the highways, and fthall 
duly pay the ſame, ſhall be deemed to be ſettled thereby. 

6. 


T. 9g As. Paying to the county bridge gains no ſettlement, 
for there all the county is liable, and he pays as one of the 
county, and not as an inhabitant of the pariſh or town 
where he lives. Caſes of 8. 1, 

But perhaps the caſe may altered in this reſpect, 
ſince the act of the 12 G. 2: c. 29. which charges a ſum 
certain upon every diviſton'in proportion to their poor rate, 
towards the repair of bridges and other county expences, 
brought together by the ſaid a& into one general county 
rate; which before were collected ſeparately, and (with 
reſpect to bridges) charged by the juſtices upon every in- 
dividual, Whereas now, if a man pays to the county 
rate, he eaſes the diviſion where he is affeſſed and pays, cf 
fo much as his affefiment comes to. And there is in this 
caſe the ſame notoriety of his inhabitancy as in the caſe of 
the poor rate. N | n 

It 
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It hath been doubted, whether being aſſeſſed to and 
paying the land tax would gain a ſettlement, | In, tac eaſe 
of 9. and St Michae,”s Cornhill, T. 9 An. It was adjudg- 
ed. that this was no ſettlement, becauſe it is a county tax; 
o of a hundred, or any other county tax.  Viner. Settlem, 
K. 6. ? * 

But in the caſe of Oatebamplon and Kenton, E. 7G. 2. 
A tide-waiter reſided in Kenton, and had a falary. He was 
rated for this ſalary to the land tax in Kenton, It was 
paid for ſome time by himſelt, but repaid to him by the 
collector of the cuſtoms ; and afterwards was paid by the 
collector. It was objected, that a taxation, without 


paymentz. gains no ſettlement: Then the queſtion is, 


Whether he paid his ſhare towards the public taxes and 
levies.of the pariſh. And it is plain that he has not. 
For it was not his own money, but the money of the 
collector. By lord Hardwicze Ch. J. Suppoſe a landlord 
has agtecd to reimburſe his tenant, would not the tenant 
be tettled? "his collector did not pay it to exonerate the 
rin, bot to better the man's ſalary, And by the court; 
ſt hath been ſettled, that the land tax is a pariſn tax within 
the zet; and his being taxed for his ſalary makes no diffe- 
rence, Burrows, Settl, Caſe 5. | | 

And in the caſe of Bramley and Armley, H. 9 G. 2. 
j#n Cliſe, the pauper, after his ſettlement in Bramley, 
rhoved-with his family, and inhabited and farmed lands 
1 Armiey, for which he was charged aud paid two quarterly 
Ryments to the land tax only, It was urged, that as the 
land tax is always allowed or repaid by the landlord, the 
payment thereof can gain no ſettlement to the tenant. 
Bythe-court ;; It hath been a great doubt, whether in this 
relpect the legiſlature did not mean parochial taxes. But 
tals hath been long gotten ,, and the land tax has been 
delden to be within the act, from the notice of inhabi- 
tancy that ariſes by the party's being affefied and paying 
. Burrow's Settl. Caf. 75. | 

do allo in the caſe of K. and Chidingfoid, i. 30 G. 2. 
t was moved to quaſh an order of ſeſſions, not ſtating the 
ale, but merely the queſtion, Whether the tenant's paying 
the land tax (which was allowed to him again by his land- 
lord) amounts to ſuch a notice, as izell gain the tenant a 
Ktlement ; Which the ſeſſions held that it did not. In 
ſupport, of the motion, was cited che caſe of Oatehampton 
ud Aentzu, where a tidewaiter's being taxed to the land 
* for his ſalary, was holden to be {uillcicat notice ſo as 
Weredy to gain a ſettlement, even tho' it was paid by the 
Tot. III. D 4 collector. 


477 


— — 


* 
— - 


8 d 


— 


— == 


— 
— 


- - — — _ 
= 


— —— — — — — 
— — ——— — 


— ey Irena 


— 


4178 


Pooꝛ. (Settlement by rates.) 


colleftor, And the aforefaid caſe was cited of Arme and 
Bramley. On ſhewing cauſe, the counſel on the other fide 
acknowledged, that they could not ſupport the order; the 
point being already fully ſettled by former determinations, 
And the rule for quaſhing the order of ſeſſions was made 
abſolute. Burrows Settl. Caſ. 415. 

And, finally, in the caſe of Fulham and St. Mcroaret'; 


Weſtminſter, M. 33G. 2. The tenant was afiefled to 


and paid the land tax ; which was allowed to him by his 
landlord, on ſettling his account with him for the rent. 
It was inſiſted, that it hath been often and fully ſettled, 
that this will gain a ſettlement. And upon that ground 
of its being a ſettled point, the court adjudged accord- 
ng'y- Burrows Settlem. Caf. 488. 

he difficulty ſeems to have been, for that the land tax 
is not an occupier's tax. It is chargeable upon the land. 
The tenant is to pay it, 'tis true; but, by the annual 
land tax acts, he is to deduct the ſame out of his rent to 
the landlord. So that properly the tenant doth not pay 
his ſhare, but his /andlord's ſhare to the land tax, The 
caſe of a tidewaiter, or exciſeman, is ſomewhat diffe- 
rent. For the officer's tax eaſeth the reſt of the inhabi- 
tants for ſo much in their aſſeſſment; and it is reaſonable 
that he who contributes to the pariſh ſtock ſhould be in- 
titled to receive relief from thence, But it is no advan- 
tage to the pariſh, that the tenant pays the tax, and not 
the landlord, But the aforeſaid determinations have 
turned upon the point of notoriety, that the tenant's 
being aſſeſſed and paying ſhall be tantamount to notice in 
writing. 

By the 21G. 2. . 10. Perſons aſſeſſed to and paying 
the duties on houſes and windows, ſhall not thereby gain 2 
ſettlement. And one reaſon may be, becauſe they do 
not thereby contribute any thing to the publick ſtock of 
the pariſh. | 


*. Of ſettlement by ſerving a pariſh office. 


By the 13 & 14C. 2. c. 12. Forty days inhabitancy ſhall 
gain a ſettlement : By the 1 J. 2. c.17. Such 40 days art 
be reckoned from the delivering of notice in writing : And by 
the 3 W. c. 11. they are to be reckoned from the publication of 
ſuch notice in the church. 

But if any perſon who ſhall come to inhabit in any town 


pariſh, ſhall for himſelf, and on his own account, execute 2 
pu It 


all 
10 
by 
of 


Js 
any 


lick 
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Mblick and annual ce or charge in the ſaid town or pariſh, 
luring one whale ear; he ſhall be adjudged to have a legal ſet- 
ment in the ſame, though no ſuch notice in writing be delivered 
and publiſhed, 3 M. c. 11. / b. 

By the 9 & to IV. c. 11. No perſon who ſhall come inta 
en pariſh by certificate, Mall be adjudged by any act whatſoeugr, 
ts have procured a legal ſettlement in ſuch pariſh, unleſs he ſhall 
really and bona fide take a leaſe of a tenement of the yearly 
talue of 10 l, or ſhall execute ſime annual office in ſuch pariſh, 
laing legally placed in fuch office. 


For bimſelf and on bis own account] Therefore a perſon 
ſworn into and ferving the office of conſtable, as deputy 
to another, doth not thereby gain a ſettlement. Finer, 
dett lem. G. 2. Lothſome and Sheriff Hales, 

H. 4G. 3. Winterbourn and St Philip and Facob. The 
cuſtom was for the conſtable to be preſented by the jury at 
the leet. . The jury preſented Richard Bay, eſquire, who 
procured. the pauper to ſerve for him, in order to gain the 
paper a ſettlement. The pauper accordingly was ſworn 
into the office by a juſtice, and ferved the ſame for a year; 
but was not preſented thereto at the court leet, as conſtable 
in his own right. By the court clearly, He gained no 
ettlement, Burrow's Setilement Caf. 520. | 

H. 9G. 3. Allcannings and Patney. The houſe oc- 
eupied by Mo Amor being in turn to furniſh a tithing- 
man for the pariſh of Patney, the leet jury preſented him 
to that office. And he, by leave of the court leet, put 
n his place Thomas Palmer, a common labourer, an houſe- 
keeper, living in the ſame pariſh; who was ſworn in ac- 
wrdiggly at the faid leet; and ſerved the ſaid office for 
dear: But Mr Amor paid him all his expences attending 
the execution of it. 3y the court : Palmer gained no 
letlement in Patney ; for, clearly, he ſerved tor Amer, 
ad did not execute the office for himſelf and an his awn 
«wut, Bur. Sett. Caſ. 634. | 


Annual office} H. 9 Am. Gatten and Milwich. A per- 
fon deing chofen pariſh clerk by the parſon, ſerved for ſeve- 
tl years, and received his fees and dues. By the court; 
I is a pariſh office, and has the care and cuſtody of the 
"12metits of the church. is true, if he is poor, and 
ks a family, they may remove him; for although he 
ane in by the parſon only, yet their not removing him 
plies their conſent and approbation ; and by this con- 


ent of theirs, che law adjudges him in by the concur- 
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executed the office of collettor of the duties given by the 6 


quaſh it, becauſe this was not a pariſh office, and it would 


the pariſh : Beſides, it was not ſtated in the order, that 
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rence of the pariſh. Caſes of S. 241. 2 Salt. 536. Fil, 
123. 0 

And in the caſe of X. and St. Mary Berthamſtead, E. 
86G. 2. The court ſeemed to be of opinion, that the ex- 
ecuting the office of a pariſb clerł is ſufficient for a certifi- 


cate perſon to pain a ſettlement ; for it is an annual office 


and more. Se. C. V. 2. 182. | 
H. 7G. Biſbam and Cook, The ſeſſions ſetting out the 
fact ſpecially, adjudge the ſettlement of a poor perſon to 
be at Biſbam, becauſe when he lived in that pariſh, he 


& 7 I. c. 6. on births and burials. It was moved to 


be giving the commiſſioners (who are to appoint the 
collectors) a power to bring what charge they would upon 


this was an annual office, as it muſt be to give a ſettle- 
ment, within the expreſs words of the act. By the court; 
The reaſon why the executing offices gives a ſettlement 
without notice is, becauſe of the notoriety of the thing, 
of which the parliament thought it impoſſible but the 
pariſh ſhould have notice: Can any thing be more noto- 
rious than this, which is to collect a duty from houſe to 
houſe ? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be 
collector, only to bring a charge upon the pariſh, It 
needs not to be a pariſh office, but a publick annual office in 
the pariſh. And as to its not being ſaid, that this man exe- 
cuted it for a year, we muſt take it he did fo, becauſe it 
appears on looking into the ſtatute, that the power given 
to the commiſſioners is to appoint a perſon who ſhall be 
collector of the duties for a year, and then gixe in his ac- 
counts, It hath been held a ſettlement in the caſe of the 
land tax, and why not in this? And the order was con- 
firmed. Str. 411. Foley. 124. 

H. 9 Am. St Mary and $t Laurence in Reading. Mt 
Foley ſays, the queſtion was, Whether the being church- 
warden for the borough, and ſerving that office for a year in 
the borough, which extends itſelf into ſeveral pariſhes, is 
fuch a ſervice of an annual office as will gain a ſettlement? 
And, by the court, it was held to be an office, the ſer- 
ving of which for one whole year, was ſufficient to on 
hima ſettlement in that pariſh within the borough in ic 
he lived. Foley, 121. But in this report there mut 
probably have been ſome miſtake. A churchwarden is 2 


parochial officer, and his office doth not extend uy 
| 1cvera 
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ſ-veral pariſhes. Mr Vizer, from a manuſcript note which 


he had of this caſe, ſays, The office is mentioned there 
to be warden of the borough (which is moſt likely) being 
in nature of a tything man, to execute the proceſs of the 
juſtice of the borough. Bur he is not to execute his 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not ; 
becauſe he was not elected into this office by the pariſh, 
neither was the exerciſe of his office confined to the 
pariſh ; yet he is a publick officer, and his office is part] 
exerciſed within the pariſh, ſo that the pariſhioners mu 
take notice of him. And, by the court, it was held a 
good ſettlement, being within the expreſs words of the 
ſtatute of executing an office in a town or pariſh, Vin. 
dettlem. G. 3. 

E. 8G. 2. St. Maurice s and St. Mary Calendar's in 
Winchefter. William If, a certificate man from St. Tho- 
ns, came into the pariſh of Sr. Mary Calendar in in- 
defer. He was afterwards choſen one of the con/tables for 
the city of Winchefter, which city conſiſts of ſeveral other 
pariſhes beſides that of St. Mary Calendar; and was le- 
ally placed in that office, and executed it in and through 
all parts of the city for one whole year ; during which 
time he reſided in the pariſh of St. Ah Calendar. By the 
court unanimouſly, he avoided his certificate, and con- 
ſequently gained a ſettlement in St. Mary Calendar's, by 
executing this office in that pariſh ; though choſen by 
the whole city, and not by the pariſh of St. Mary fingly ; 
and though not a mere pariſh office. For, in the words 
of the act, he executed an annual office in the pariſh, 
deing legally placed in ſuch office. Burrew's Settlem. Caf. 
1 


7. | 

H. 9 G. Burliſcomb and Samford Peverell, The ſeſ- 
ſons on a ſpecial order adjudge, that the office of tything- 
nun is not ſuch an office as that a man thereby ſha)l gain 
a ſettlement. But by the court, The order _ be quaſh- 
ed; for this is an annual office in the pariſh, within the 
words and meaning of the act. Sr. 444. 

H. 2 G. 2. Holy Trinity and Garſington. A certificate 
man was appointed tythingman by the ſteward of a leet. 
tle ſerved a year; but was not ſworn in till half the year 
wexpired, The court inclined that it was a good ſet- 
tlement ; but being a new caſe, and ſomewhat doubtful, 
they ordered a ſecond argument to this point, Whether 
de was legally placed in the office or not, as not having 
ben ſworn till half the year was expired, But the order 
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was afterwards quaſhed for want of complaint that the 


pauper was actually become chargeable, F. 123. C 
ef F. 72. Burrows Settl. Caf. Zo. "a 

M. 17G. 2. IVingham and Sellindge. A certificate 
man was told by his wife, . that the borſholder had left a 
wooden tally at his houſe, as a token that he had been 
choſen bor/bolder at a court leet of the manor ; but he did 
not know it of his own knowledge, nor was thete any 
evidence of a preſentment by the leet jury, or of his ap- 
pointment or election, not did he ever take the oath of 
office; but once he executed a warrant of a juſtice direct. 
ed to the borſholder, and for that whole year he was wil. 
ling and ready to execute the office, By the court : When 
an order of ſeſſions ſtates the facts ſpecially, the court 
muſt take it, that the juſtices have ſtated all the evidence 
that appeared to them. Now the act requires a legal pla- 
eing in the office. But it is ſtated here negatively, that 
there was no preſentment, no admiſſion or ſwearing, 80 


that here is no foundation for ſupporting a legal placing. | 


Str. 1299. Burrow's Settl. Caf. 223. 

H. 31G. 2. Cod Alhion and II vodeheſter. Thete was 
a cuſtom to ſerve the office of tythingman, for half a year 
only at a time. By lord Mansfield Ch. J. This cannot 
be an annual office to gain a ſettlement. In this caſe, 
the pauper had ſerved the office of tythingman in Ca 
Aſhton for half a year, and 20 years after for another half 
year, Burrow, Mani feld 502. 

M. 18G. 2. Fittleworth and Pulloromgh. A certificate 
man was elected and ſworn a tythingman for a tything 
which did not extend through all the pariſh of Fitt{- 
worth, but comprehended that part of it where he reſided. 
He executed the office a little more than five months, 
and then became actually chargeable, and aſked relief. 
Whereupon two juſtices removed him, and their order 
upon appeal was affirmed. And by the court, The ju- 
ſtices had juriſdiftion to remove him, though in execu- 
tion of the office, he being become actually chargeable, 
It is not neceſſary that the office ſhould extend through- 
out all the pariſh; the a& only requires executing ſome 
annual office in the pariſh, But it muſt be executed for 
the ſpace of a whole year. And the preſent caſe being 
an executibn for leſs than a whole year, it did not avoid 
nis certificate, and conſequently did not gain him a ſettle- 


ment at Fittleworth, Burrow's Settl. Caf. 238. 


7 27 & 28 G. 2. Whitchurch and Overton. It was 


ſtated, that the pauper was nominated at the court lect 
. au 
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and fworn into the office of ba:l;f or ale-tafter for the bo- 
rough ; That he executed the office in the borough for a 
year : That the ſaid office conſiſts in iuſpecting weights 
and meaſures within the borough, and in warning the jury 
to ſerve at the court leet there : That the borough is 
not one fifth part of the pariſh : That the bailiffs have 
nzyer executed any authority over the pariſh at large: 
That great part of the pariſh knew nothing of ſuch of- 
hce : And that new married men, and new comers, were 
frequently nominated for the ſake of colt- ale. On the 
authority of the caſe of Fittleworth, this was held to be a 
good ſettlement. Burrow's Settl, Caſ. 365. 

E. 18 G. 2. Sheepſhead and Melborne, A perſon was 
certifcated from Sheepfhead to Melborne, and ſtaid there 
ten years, during which time the lady Elizabeth Haſtings 
conveyed lands to truftees for ſeveral charities out of the 
profits; and amongſt others, the ſum of 101 a year to the 
charity ſchool at Afelborne, to be paid to the vicar there 
for the time being. In the ſpecial order of ſeſſions it was 
ſtated, that the certificate man officiated as ſchoolmalter 
ſeveral years, and received the 101 a year from the vi- 
car: and this the ſeſhons held, gained him a ſettlement 
in Mellarne, where they declare he had a freehold eſtate ; 
and ſo had both the requifites to obtain a ſettlement to a 
certificate perſon, namely, a tenement of 101 a year, 
and executing an annual office: But by the court, The 
order muſt be quaſhed ; for it doth not appear how he 
came into this employment, and the legal right to receive 
the ſalary is in the vicar, who not caring to officiate him- 
elf, has therefore paid it over to this man as his deputy, 
which could never give any perſon a ſettlement, much 
leſs to a certificate man. Str. 1225. Burrow's Settl. Caf. 
244, 

Note, A ſchoolmaſber is not legally placed in the office, till 
he hath ſubſcribed before the biſhop the declaration of 
conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13 & 14 C. 2. c. 4. , 10. 
if he ſhall execute the office without having ſo ſubſcribed; 
he ſhall be utterly diſabled, and ip/o facto deprived there- 
* and the ſame ſhall be void as if he were naturally 


But in the caſe of Peake and Bourne, M. 6 G. 2. it was 


adjudged, that the licence of the ordinary is not neceſſary 
tor a pariſh clerk, Str. 942. 
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41 1. Of ſettlement ty renting 101 a year. 

By the 13 C 14 C. 2. c. 12. On complaint within 40 
days after any per ſon ſhall come to fettle in any tenement under 
the yearly value of 10 l, two juſtices may remove him to where 
he bt loft legally ſettled for 40 days. 

By the 9 & 10. c. 11. No eren ho fhall came inty 
any pariſh by — Hall be adjudged by any att whatſs- 

ever to have gained à legal ſettlement in ſueh parijh, unleſs be 
ſhall really and bona fide take a leafe of a tenement of the year- 
ty value of 101, or ſhall execute an annual office in ſuch pariſh, 


WWithin, 40 days] Leſs than 40 days reſidence upon a 
tenement of 101 a year will not gain a ſettlement. As 
in the caſe of Diliuuyn and Leominſter, T. 8 & 9.6. 2. 
Milliam Smith, the pauper, agreed for a farm in the pa- 
riſh of Eardiſſand, to hold from Candlemas, at 44 
yearly rent; and in April following he ſowed about 15 
acres of the land with grain; and in May following, he 
came to live on the farm, aud inhabited there about three 
weeks; and then the greateſt part of his ſtock of cattle 
was ſeized and driven away, for rent due to his former 
landlord at Leominſter. Whereupon the ſaid Smith then 
came to a new agreement with his landlord in Eardiſſand, 
and agreed to quit that farm, and to continue in the farm 
houſe and garden, and to have a (mall parcel of paſture 
with it, at the rent of 31 10s, and he continued there: 
upon in the ſaid pariſh of. Fardifland till Michaelmas fol- 
lowing. By lord Hardwicke Ch. J. There was no inha- 
bitancy for 40 days in Eardiſſand under the leaſe of 441 
a year ; and therefore there can be no ſettlement gained 
under it. And the next agreement with his landlord in 
Eardi/land was quite a ſeparate contract, and cannot be 
| facked to the former, It did not take effect till the other 
was finiſhed, Burrow's Settl. Caf. 54. 


After any perſen ſhall come to ſettle] Here it is to be con- 
ſidered, where ſeveral perſons come to ſettle upon a te- 
nement, either-as taking jointly, or by under-leaſes one 
from another, whether this ſhal} ſettle all or any of them. 
M. 25 G. 2. Marden and Barham. Two perſons 
Jointly hired a houſe and land at Marden for 161 2 year, 
and jointly occupied the houſe and tilled the land for the 
ſaid year, and jointly paid the rent, that is, each the 
like ſum. It was urged that this gained no ſettlement 
to either of them. And a cafe was cited, between Crs 
and Gainſerd at Durham aflizes 1733, which was a ber. 

& taking 
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taking of 141 a year, each paying ſeparately, the Jand- 
lord not Caring to. Jet to either fingly. And the two 
judges (lord chief juſtice Eyre and Keyees) to whom it 
was referred, held it no ſettlement ; becaufe the ſtatute 
requires the perſon's. taking a tenement of 101] a year 
value: Whereas this practice of calling in a partner in 
the taking, would, if admitted equivalent to a ſole ta- 
king, evade and fruſtrate the ſtatute, and let in an inde- 
finite number of families all to be ſettled upon one tene- 
ment of 101 a year value, On the contrary it was ar- 
gued, that each was legally tenant of the whole, both 
being liable to the landlord for the whole rent. By the 
cdurt: This was not ſufficient to gain a ſettlement. 
Whatever remedy the landlord might have againſt the 
occupiers of land for his rent, the act of parliament 
in the preſent caſe conſiders only the right; which clearly 
is but to one half, and that half doth not amount to the 
value of 101 a year. Burrow's Settl. Caf. 311. 

7. 29 & 30 C. 2. Little Tew and Duns Tew. Richard 
Cuftyns the pauper, together with Jahn Grodwin his fa- 
ther in law, rented a tenement at Duns Tew at 811 a 
year, as partners; and lived there 12 years. And being 
tout to leave Duns Tew, Goodwin alone went to Mr. 
Kits agent at Little Tew, and took a farm of 521 a 
year, for 4 years. After the ſaid taking, and before the 
farm was entred upon, Guffiyns inquired of Goodwin, 
whether he depended upon his going with him to Litele 
Tay: To which Goodwin replied, that he did; for he 
could not go without him. They both removed from 
Dns Tew to Little Te, with their whole joint ſtock, to 
the value of more than 1001; and managed the farm 
together for 7 years, both of them reſiding thereon, Mr. 
Rk gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ſtock which Mr. Kzc+ ſuppoſed to be 
(rdwin's only; and Goodwin alone gave a bill of ſale of 
the ſtock; and Gu then ſtood by, without inter- 
peſing. At the end- of 7 years, juſt before the order of 
removal was made, Gufftyns went off from the farm, 
and Goodwirt took the whole ſtock, allowing Guf/iyns 62 1 
for his moiety: thereof. It was adjudged, that this being 
not a joint hiring, but a taking by Goodwin only, Guff- 
is the pauper did not hereby gain a ſettlement. In the 
argument: of this cauſe, it was obſerved by the court, 
that the words of the ſtatute are, coming to ſettle in any te- 
nerient 
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nement under the. yearly value of 101. That the agreement 
between the two farmers was, to occupy jointly, with 4 
Joint ſtock: That the caſe doth not turn only upon the 
credit given to the tenant by the landlord, but upon the 
credit given by the legiſlature to a man able to ſtock 2 
farm of ſuch a value: A tenant may let the whole, or 


even ſubdivide it out to under-tenants, who may thereby 


gain a ſettlement, if the tenement be above 101 a year: 
And where is the difference, between the original tenant's 
letting out part, and his taking in a partner? — And 


after having taken time to conſider of it, the reſolution 


of the court was, that Gufiyns gained a ſettlement in 
Little Tem. For, being taken in partner by Gedwin, he 
is to be conſidered as having an intereſt in the farm, at 
leaſt as tenant at will, to Geadwin of the moiety of a farm 
worth 521 a year for the whole of it, and conſequently 
his moiety above 101. a year. A tenancy at will, even 
in the caſe of a certificate perſon, is. ſuthcient to gain a 
ſettlement, as was determined in the cafe of Crauley and 
St. Mary's Guildford, H. 8 G. Burrow's Settl. Caf, 
—_ 7 G. 3. Llandverras and Narthap. Evan Hughes, 
father of the pauper, rented a tenement of 101 a year, 
and paid the rent to the landlord, ' He lived for above 
40 days in a part of it, which part was of the yearly 
value of 40s only. And immediately after his taking 
the tenement, he let the refidue thereof to under-tcnants, 
without reſiding thereupon at all himſelf. It was argued, 
that being liable only to the rent did not gain him a ſet- 
tlement, He muſt occupy as well as take a tenement of 
101 a year value, and he ought to occupy the whole 
io] a year. Otherwiſe, many different poor families 
might be introduced into a pariſh, upon one fuch taking, 
It would quite evade. the act, if the mere taking of a te- 
nement would do; for then one would gain a ſettlement 
by taking, and another by occupying the ſame tenement. 
But by the court: The act doth not requize a. perſon 
renting a tenement of 101 a year, to occupy it; it 1s 
enough, if he rents it, and refides 40 days in the pariſh. 
The ground the a& goes upon, is a perſon's having cre- 
dit fufficient to hire a tenement of that value. This 
man appears to have had ſuch credit. The under-te- 
nants do not take a tenement of the yearly value of 101; 
therefore they do not hereby gain a ſettlement. Burraw's 


$ af. 571. 
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But if a leaſe or intereſt in a tenement under 101 a 
year devolyes upon a perſon by executorſhip or other act 
of law; this is not within the ſtatute, as taking a leaſe 
of a tenement : but ſuch perſon continuing upon Fe tene- 
ment 40 day irremoveable, thereby gains a ſettlement. 
As in the caſe of Uttexeter and Marchington Woodlands, T. 
56. 3. The pauper Milliam Gilbert, was ſettled at Ur- 
rxxeter. His mother rented and reſided upon a farm of 
22] a year at Marchington IVoodlands ; which ſhe deviſed 
to her 5 children, and made the pauper and her 3 other 


ſons executors. of her will, and died. The pauper alone 


proved the will, and entred as her executor, and reſided 
upon the farm 12 or 13 weeks. He afterwards returned 
to Uttoxeter ; but continued to go over to Marchington 
IVerdlands, to give directions from time to time, and had 
a ſervant upon the farm till the Lady-day following. 
The queſtion was, Whether hereby he gained a ſettle- 
ment at Marehington Woodlands ? It was objected, that 
2 perſon ought to come to the tenement by a leafe or 
ſome contract with the owner. But an executor is not 
:nſwerable, perſonally and in his own property, to the 
Jandlord, He is under no contract with him. Nor is 
here a ſufficient reſidence. He ſtays no longer than his 
traſt of executorſhip required. He never meant it for a 
reſidence. It is like the Scarborough caſe between Elye- 
tham and Alton; was only a caſual refidence. Beſides 
the value is not ſufficient : for he was only intitled to a 
joint intereſt in 221 a year, with 3 or 4 other perſons. 
Lo that his ſhare is nothing like 101 a year. And his 
proving the will makes no difference: for the other 3 
executors are equally intitled, and may prove the will as 
well as himſelf, By the court: It is very true, that a 
ſhare not amounting to 101 a year of a tenement of 
above 101 a year in value, will not do. But here he 
has a right as executor. The value thereof is totally 
immaterial ; becauſe, by common law, no perſon can 
be removed from his own. And one who has a right to 
refide irremoveably, doth thereby gain a ſettlement, if he 
relides 40 days. Burrows Settl. Caf, 538. 


Shall come to ſettle} For taking land in the pariſh, of 
whatever value it ſhall be, without coming to reſide there, 
will not gain a ſettlement, 

But if a man's family reſide there, althoꝰ hedoth not reſide 


there himſelf, it may in ſome inſtances be ſufficient. As 


in the caſe of St Margaret's W:ftminfter, and Ludgate, M. 
56.2, Two juſtices remove Elizabeth Conyers from the 


pariſh 
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pariſh of 8: Margaret's to the pariſh of Ludgate. The 
ſeſſions tate the caſe ſpecially, that James Conyers, father 
of the ſaid Elizabeth, od a houſe in Ludgate pariſh of 
251 a'year, and paid to the rates of the church and poor ; 
but that he was a priſoner in the Fleet at the time he did 
ſs; and that F/:zabeth gained no' ſettlement for herſelf 
Upon which the ſeſſions adjudged that he gained no ſettle. 
tlement by this. But the court quaſhed the order uf 
ſeſſions, and confirmed the order of the two juſtices 
1 Barnardi/t. 76. For in this caſe he was in cuſtody of 
the law, and in no capacity of gaining a ſettlement elſe. 
where; tho* occaſionally abſent," yet he might be looked 
upon as virtually reſident at Ludgate, which was the place 
where he came to ſettle, 


In any tenement] Here it occurs to be conſidered, what 
ſhall be a tenement within this act, ſo as to gain a ſettle- 
. Concerning which it hath been adjudgcd at fol- 
ows: | 

H. 10 Ann. Evelin and Rentcombe. An order was drawn 
up ſpecially to have the opinion of the court, Whether 
renting of a water mill of 101] a year, would make a ſetile- 
ment? And by the whole court clearly, a mill is a te- 
nement, and the renting thereof muſt gain a ſettlement 
within the ſtatute. 2 Salk, 536. That is, if the party 
lives therein, or within the pariſh. 

T. 10 G. 2. Butley and Benhall, The queſtion was, 
Whether renting a windmill at 14.1 a year, gained a ſet- 
tlement ? it having been determined that a watermill did, 
It was ſaid, thoſe are always habitable, but the others 
often are not. But by the court, It is the ſame as if he 
had rented land of that value. Sf. C. V. 1. 320. Bur- 
raw's Settl. Caf. 107. 

H. 12 G. Stone and Kniver. Upon a ſpecial order of 
ſeſſions, it was ftated, that a poor perſon, rented a can 
warren and a cottage upon it at 101 a year, which the 
juſtices were of opinion did not gain him a ſettlement, 
But by the court, A mill hath been held to be a tenement 
within the ſtatute, and why not this? It is his ability 
to pay 101 a year, that js the foundation of the ſettle- 
ment; and whether he pays it for a houſe of habitation, or 
for a warren which brings him in a profit, is not mate- 
rial; the order of ſeſſions muſt be quaſnhed. Str. 678. 
S C. V. 2. 109. | 
But by the 13 G. 3. c. 84. A perſon renting turnpike 
rolls, and reſiding in the toll houſe, ſhall not thereby gain 
a ſettlement. . / 46, 

| E. 3G. 
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E. 3 G. 2. Minchinghampton and Biſkey. Order ſpe- 
cially ſtated: A poor perſon rented, in the pariſn of Bifley; 
lands of the yearly value of 81 from his father, an houfe 
of the yearly rent of 11 10s from his uncle, and the 
ſame year toat the paſiure of a piece of land in the ſaid 
pariſh from All Saints day to Candlemas, and paid 128 for 
the ſame, which piece of land was worth 61 a year; 
li was urged, that this was a good ſettlement, becauſe 
luring thoſe three months the man was not removeable. 
But in this caſe, the court held, that taking the paſture of 
a piece of land was not more than taking the herbage, or 
than taking the common, which could not be eſteemed 

of a tenement within the meaning of the ſtatute; but 
emed to think, that if the words had been, that he had 
taken a paſture ground for three months, that would have 
made a good ſettlement, But the caſe went off upon an- 
other point, namely, for want of an adjudication. S./. 
C.J. 2. 132. Str. 874. Burrow's Settl. Caf. 316. 

H. 25 G. 2. Lecterliy and Shirefield Engliſh. Fob 
Merſo occupied a meſſuage, farm, and lands in Zockerley. 
He covenants with Edwards a dairy-man, to let him a 
dairy conſiſting of 16 cows, with the dwelling-houſe, 
and feeding for the faid cows on 21 acres of clover 

round, and 13 acres of meadow land, with the after- 
fake of a mead ; together with the run of the backſide 


and the arſhes, for the feeding of pigs; and alſo the run 


of one horſe, with the cows aforeſaid ; from the 2d of 
F-bruary, for one year. Merſb was to allow to Edwards 
all the ſherl wheat ariſing from the corn growing on 
the farm; and alſo to provide for the uſe of the cattle, 
when wanted, five tons of hay; and, for the feed of the 
ſame cattle, to cauſe ten acres of the clover ground and 
thirteen acres of the meadow to be laid up at Candlemas 
day, and the other 11 acres of the clover at Lady-day; 
and alſo to put the dwelling houſe and premiſſes into 
repair; and fetch home the goods, neceſlaries, and fuel 
of Edwards. Merſh was to abate 2s a week for eve 
cow not delivered of her calf by the firſt of May, until 
ſhe ſhould be delivered; and alſo what may be reaſon- 
able, for every calf wanting to ſuch cow. Edwards co- 
venanted to pay Merſb, in conſideration of the premiſſes, 
31'5s for every ſuch cow as aforeſaid delivered to his 
uſe and poſſeſſion, payable quarterly; except as aboye- 
mentioned. The queſtion was, Whether this was a te- 
nement within the act, ſo as by the renting thereof to gain 
a ſettlement? And by the court, It was not. A tene- 
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ment muſt lie in tenure, and relate to land. Whereaz 
this is 2 mere perſonal contract, an agreement fer the 
uſe-and feeding of cows. Burrow's Scetl. Caſ. 415, 


As to the cafe, Whether it ſhall be one intire tenement ; it | 


hath been adjudged as follows : 

A. 1 G. North-Nibley and Matton under Edge, A per- 
ſon rented an alehouſe at 5 J a year, at Lady-day, for 2 
year; and in May following rented a piece of land for 6] 
a year; held the fame for two months; and ran away. 
It was held, that it was not neceſſary the meſſuage or te- 
nement ſhould be rented of one perfon; though it he 
rented of ſeveral, yet in him it is but one, arid the ſtatute 
is ſatisfied, he being of ability to be truſted with a tene- 
_ of 101 a year. Caſes of S. 86. Sef. C. V. 1. 73. 

ol. 79. | 

F . It is to be conſidered, How far the ſam: 
tenement, but lying in different pariſhes, ſhall gain a ſettle- 
ment: As to which it hath been adjudged as follows : 

T. 3 G. South Sydenham and Lamerton. A perſon rent- 
ed a tenement of 101 a year, being one intire tenement, 
but lying in two pariſhes. The queſtion was, Whether 
this gained a ſettlement? By the court : If the tenement 
be intire, though the lands be in different pariſhes, it 
ſeems to be a ſettlement in that pariſh where the houſe is; 
otherwiſe, where the tenements are diſtinét, and lie in 
different pariſhes, as if a tenement of 81 lie in one pariſh, 
and a tenement of 31 in another. Str. 57. Se. C. V. i. 
115. Foley Br. 

ut the queſtion in this caſe only was, Whether one 
and the ſame tenement, and not whether two diſtinct te- 
nements of the yearly value of 101, but lying in different 
pariſhes, ſhall gain a ſettlement : So that the determina- 
tion in this caſe, as to this latter point, was extrajudicial. 
And the reafon given by the court in this cafe doth ex- 
tend as well to different tenements, as to one intire te- 
nement, viz. The miſchief recited by the ftatute, and in- 
tended to be prevented, is the vagrancy of poor perſons, 
who uſed to come into pariſhes where there was the beſt 
ſtock; and the ſtatute defcribes who are intended by thoſe 
poor, namely, ſuch perfons who are not capable of hiring 
a- tenement of 101 a year; now 'the man's ſufficiency 
is not the leſs, becaufe 61 a year, part of the tenement, 
is in a different pariſh, There are confiderable farmers 
who do not rent 101 a year in any one parifh, and it 
would be hard to adjudge that therefore they gain no fet- 
ttement. Str, 58. Fele. 81. — . | 
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M. 3 G. 2. Elfted and Hell:bourne, The cafe was this: 
\ le rented a tenement, conſiſting of a farm houſe 
ind lands of 121 10s a year; which houſe and lands 
id contiguous, and had been uſually letten together and 


occupied by the ſame perſon, but the houſe and ſo much. 


of the land, as together amounted to 91 a year, lay in 
one pariſh, and 31 10s in another pariſh, By the 
court, This was held to be a ſettlement; on the autho- 
rity of South Sydenham and Lamerton. Seſſ. C. V. 2. 130. 
Str, 849. 

F he yet; It remains to be conſidered, how far two 
line tenements, one being in one pariſh, and another being 
in anather pariſh, ſhall be deemed a ſufficient tenement 
within che act, whoreby to gain a ſettlement: For al- 
though in the caſe of South Sydenham and Lamerton afore- 
aid, the court ſeemed to be of opinion that two ſuch te- 
nements would not gain a ſettlement ; yet that (as hath 
deen obſerved) was not the point in queſtion. And in 
the eaſe of Sandwich and Studland, E. 8 G. 2. it was re- 
folved as follows: A perfon rented a houſe in Studland 
at 30S a year. After he had lived in it about 2 years, he 
took lands in Langton of 121 a year, on which there was 
no houſe; and occupied the ſaid lands two years: All 
which time he inhabited in and rented alſo the faid houſe 
in Studland. By the court: It hath been a queſtion, 
Whether two diſtinct tenements taken at different times 
(where neither of them alone amounted to 101 a year in 
value) ſhould make a ſettlement. But it is now ſettled 
that it does. And it is the ſame thing whether the taking 
was diſtin& or intire, or in one pariſh or two pariſhes. 
The ſettlement is in the pariſh where he lives. The ground 
of theſe reſolutions is, the ability to rent a tenement of 
ſuch a value: Which excludes the preſumption of his be- 
ing likely to become chargeable to the pariſh, Burrow's 
St, Cafe 44. | 

E. 8G. 3. St. Laurence and St. Maurice both in Min- 
dialer. Richard Gradidge, huſband. of the pauper, rent- 
ed a tenement of one Henry Harne in the pariſh of 
Hurftsy for a year from Lady-day at 31 10s a year, but 
reſided therein five or fix weeks only, and then quit- 
ted it, and tendred the key to the ſaid Henry Marne, 
which M arne refuſed to accept; whereupon Gradidge 
left it with a neighbour, before Midſummer day then 
next, for the ſaid. Marne to take it when he thought 
proper. On the faid Adrdfummer day, Gradidge took a 
tenement in the pariſh of St. Maurice, at the rent of gl 
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a Jens and on the ſame day entred into poſſeſſion there. 
of, and reſided thereon above 40 days, before the key in 
Hurfley was received by the ſaid Marne, who did not 
accept it till the 16th of Auguſt following. It was ob. 
jected, that although it be ſettled, that if a perſon rent; 
a, tenement in two different pariſhes, amounting to 101 
a year in the whole, he ſhall gain a ſettlement in that 
of the two pariſhes in which he reſides; yet ſtill, in or- 
der to gain a ſettlement, he ought to be the joint occu- 
pier of both tencments within the ſame period: Where- 
as here, the firſt contract was diflolved, from Mfiaſun- 
mer at leaſt, if not ſooner. The landlord took back the 
key on the 16th of Auguſt, which relates back to the 
abandonment ſome time before Miaſummer. But by the 
court: Here is a contract for a year in Hus le not dit- 
ſolved; nor could it be diſſolved: The landlord refuſed 
to accept the key: And he did not receive it at laſt till 
the middle of Augu/t, which was more than 40 days 
5 hiring the ſecond tenement.  Burrow's Seitl. Cg. 
588. 


nder the yearly value F 101] If the tenement is under 
101 a year, the juſtices upon complaint within 40 days 
have power to remove the perſon coming there to refide; 
if it is not under 101 a year, they have no power to re- 
move him; and continuing upon the fame unremoyeable 
tor 40 days, he thereby gains a ſettlement. | 

Upon which it is obſervable, that the payment of the 


rent can be no matter of conſideration with regard to the 


ſettlement; for the ſettlement is obtained before the rent 
becomes due. For the ſettlement is not ſuſpended, as iu 
the caſe of a hired ſervant, until he hath ended his year; 
but ſo ſoon as he hath reſided 40 days, he is ſettled with- 
out more; even as a feryant hired for a year, became ſet- 
tled in 40 days, before the ſtatute of 8 & g /F. and as 
apprentices are {till ſettled in 40 days, without any re- 
gard to ſerving out their time. ne g 

And it is obſervable, that the ſtatute doth not ſay for 
what time he ſhall rent the tenement, but only of what 
value it ſhall be by the year. And in the cafe of Grat- 
wich and Shenſton, E. 32 G. 2. A perſon took an houſe 
of 30s a year in the pariſh of Gratwich; and two acres 
and an half of land in the pariſh.of King's Bromley, for 
the growing of potatoes, from Candlemas to Michaelmas, 
being eight months, for 111; and lodged the laſt 40 days 
before Michaelmas in the pariſh of King's Bromley. it 
appeared that he took them bona fide, and mne 
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fan of fraudulently obtaining a ſettlement in the pariſh, 
And it was adjudged that he gained a ſettlement ther - 
by in the ſaid pariſh of King's Bromley. Burrow's Settl. 

af. 474. 

Hs 6. 3. Stauntin under Bardin and Lleſcrt. The 
pauper Milliam Harrijon took a tenement from the firſt 
of June till Lady-day following for 26 guineas, which 
he occupied accordingly, and paid the rent. The queſ- 
tion was, Whether by continuing upon this tenement 
for 40 days unremoveable, he thereby gained a ſettlement. 
And by the court clearly, he did. Burrow's Settl. Caf. 558. 

H. 7 G. 3. St. Matthew's Bethnal Green and St, Be- 
ul Aldgate. John Fell, the huſband of the pauper, 
hiced,.a houſe for five months, for which he agreed to 
pay the ſum of 4.1. He came and reſided with his family 


there; during the ſaid five months. And the houſe, at the 


time of ' hiring and entring upon the ſame, was worth, 
to be let, 101 by the year. It was argued, that this 
could not gain a ſettlement, The criterion, which is, 
the ability of the perſon to hire a tenement of 101 a year 
value, fails in this caſe. For it doth not appear that 
this man had ſuch a degree of credit as the ſtatute re- 
quites. * Beſides that the proportion of 41 for five 
months falls ſhort of 191 a year by about 8d a month. 
But by lord Mansfield and the court: The rent. is not 
material, but the value, And we are concluded from 
treating this tenement as under 101 a year, by the findin 

of the Juſtices, who have ſtated it as a fact, that at the 
time when he took it, it was of the value of 100 a year to 
de let. And it was adjudged, that hereby he gained a 
ſettfement. Burrows Settl. Caf. 574. 


, ten parnds] Upon theſe words, the value of the te- 


nement is conſiderable; ur what ſhall be deemed a tene- 


ment of 10 l a year, ſufficient to gain a ſettlement. Con- 
cerning which it hath been adjudged as follovrs : 

H. 13 C. 2. Szuthwold and Yokesford, A perſon took 
n houle at the yearly rent of 101. The Jandlord 
wreed to make new buildings; which improvements 


were. never made. The houſe, without the improve 


ments was worth only 61 10s a year. Ey the court: 
lhe ſcſuons muſt judge upon the facts; they have ſta- 
ted that the agreement was for 101 a year; this is evi- 
fence of the value: but the juſtices have a right to in- 
quire into the real value; and they have expret-ly ſtated 
% a fact, that this houfe was only of the value of 61 
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os a year; and the mere covenant to build, which 
covenant was never performed, cannot alter the caſe, 
Therefore it was adjudged that this was no ſettle. 
ment. Seff. C. J. 2. 198. Str. 57. Burrow's Cl, C, 
140. 


7. 3 C. South Sydenham and Lamerten. Order ſpecially 


ſtated : A perſon took a leaſe of a tenement for 99 years, 


determinable on three lives, and paid his fine, aud the 
rent reſerved was but 71, but the real value was 131. By 
the court; The quantity of the rent is not material, but 
the value of the tenement. If there be a leaſe of lands 
worth 101 a year, and a fine be paid, and 20s only re- 
ſerved, it makes a ſettlement; ſo if no fine be paid, or no 
rent reſerved, yet if the tenement is worth 1cl1 a year, 
it makes a ſettlement: for the ſettlement depends on the 
value of the tencment, and not on the rent, 8. C. “/. 
2. 198. Str. 57. 

T. 14 & 15 C. 2. Velen and Rirton. Caſe ſpecially 
ſtated. A perſon took a farm at ſirten of 101 a year, 
which had been let at that rent for five or ſix years then 
latt paſt, but before that time was let at 71 a year only. 
When he firſt took and entred thereon, he was not of 
ability to ſtock the ſame, Before his entry, he was told 
by the former tenaut, that his farm was too dear. To 
which he anſwered, that he did not regard the dearnels; 
ſor as it was 101 a year, it would gain him a ſettlement, 
and put an end to a diſpute there was between two towns 
about his fcttlement ; but deſired the ſaid former tenant 
to take no notice thereof to any body, Py the court: 
We are not to determine the matter upon the cyidence 
given to the ſethons, but upon facts ſtated and adjucict- 
tions made by them. Here they have ſtated circum- 
ſtances; but they have not explicitly ſtated the rea! value, 
nor have they adjudged any fraud. The act requires the 
renting a tenement of the yearly value of 101. They 
ſtate, that he did take a tenement of 101 a year at Air 
ton. Indecd they add, that it had been let at 71 a yea: 
formerly. But it might be then worth more, or might 
have been afterwards improved; and it had for five cr 
fix years laſt been let at 101 a year. And the quantity 
or value of his ſtock doth not alter the value of the te- 
nement. They allo ſtate a converſation between him and 
the former tenant, who told him it was too dear; to 
which he anſwered, that he did it to gain a fetvenc!t. 


Yet they do nct adjudge that there was any fraud; net 
v9 
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do they ſtate that it was under the value of 101 a year, 
aud the evidence rather proves it to de of that value. 
They muſt expreſsly ſtate that it is fraudulent, or elſe 
we cannot take it to be ſo. And we muſt take the caſe 
tated to be the whole caſe. Therefore it was adjudged, 
that hereby he gained a ſettlement at Xirton. Seſſ. C. V. 
2. 141. Str. 1156. Burrow's Settl. Caf, 166. | 

E. 33 G. 2. Kniveton and Tiſiugtan. The pauper 
Iſaae Milberley, being ſettled at Ti ſington, took a farm at 
Knivetin of 81 a year; and alſo at the ſame place, 
jointly with one Thame: Hill, took another farm of 31 
155 a year; and at the taking of the ſaid farm of 
zl 155, it was agreed between the faid June Mibberiy 
and Themas Hill, that Thomas Hill ſhould have and take 
one half of the corn and hay of the ſaid 31 158 farm; 
and that the ſaid Iſaac Millerley, after that the ſaid Je- 
2s Hill had taken and carricd away his half part of the 
aid corn and hay, ſhould have the whole farm of 31 158 
till Lady-day following, paying to the ſaid Thomas Hill 
45 for the faid Hill's ſhare of the ſaid farm. The queſtion 
was, Whether this was a tenement of the yearly yalue of 
191, The counſel for the pariſh of T:/ſington argued, 
that Vibberley the pauper was liable (as being joint tenant 
with Hill) to anſwer for and pay the whole 31 15s; and 
moreover, that he was ſole tenant of that farm, for and 
during the laſt half year: or, even taking it at the ſtrict- 
et, that he was really and properly to pay 10] 1s 64d 
a year; for he is to pay 81, and half of 31 15s (Khich 
s 11 17s 6d), and 4s more for the laſt half year, 
which is in all tol 1s 6d. But the court unanimouſly 
zeld, That this tenement, thus rent2d in Xuivetan, was 
under the yearly value of 10]. The act fixes the value 
a 10], And the value muſt be citimated by the rent, 
ad always is taken to be according to the rent. And 
here the rent is $1 a year, and the half of 31 158; 
which two rents taken together do not amount to 101. 
Indeed, he was to pay i! 45 for the advantage he was 
to have, aſter the crop was off: But an agreement of this 
ſort, between the two Joint tenants cannot be conſidered 
82 rent, Burrow's Sett/. Caf. 499. 


Unleſs he (the certificate perſon) Shall really and bona 
hide take a leaſe] T. 9 G. K. and Little Dean. It was 
ated, that a man took a leaſe for 7 years, and obj-ct2d 
that it might be only by parol, and that. it is void tor the 
whole, and there can be no ſettlement. But by the court; 
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Then it ſhould have been ſtated to be by parol; we muſt 
take it to be by dem, otherwiſe it is no leaſe at all. And 
the order was confirmed. Str. 555, 

H. 8 G. Crarzly and St. Mary Guilford. Upon a ſpecial 
order of ſeſſions it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſhould occupy the mill, 
and pay 121 a year; that there was no under leaſe or 
aſſignment, but in purſuance of that agreement the certi- 
ficate man occupied the mill two years, and paid the rent, 
The ſeſſions adjudged it no ſettlement. But by the court; 
The order muſt be quaſhed : for if this be not an abſo- 
lute leaſe for a year (as Eyre J. ſaid it was, the rent be- 
ing reſerved as rent for a year), yet it is undoubtedly a 
leaſe at will, which is ſufficient to gain a ſettlement, 
Str. 502. | 


A oy of a tenement] M. 9 G. St. age Hertford and 
Amtuell. A certificate man took a farm of 101 a year, 
part of which was in St, John's, and part in Amwell; but 
the greateſt part together with the houſe, being ſtated 
to lie in the pariſh that received his certificate, the 
court held it a ſettlement there. Str. 529. Ca. of . 
148. | | | 

H. 8 G. 2. St. Mary Calendre and St. Thomas, It was 
ſaid, that theſe acts have been liberally expounded, and 
that renting 101 a year in different pariſhes will avoid a 
certificate. Se. C. V. 1. 315. | 

E. 4 G. 2. Caſe of Stapleford in Leiceſterſhire. A per- 
ſon took 31 a year in the place he was certificated to, and 
401 >year in the next pariſh, but lived where the 31 
was; and it was held a ſettlement there. Str. 849. 

E. 15 C. 2. Bowling and Bradford. A certificate per- 
ſon rented and reſided upon a tenement of gl a year in 
Bnuwling, and at the ſame time rented lands of 11 155 2 
year in another pariſh, * It was objected, that in order 
to avoid a certificate, it is neceſſary to rent 101 a year 
in the pariſh where the certificate perfon inhabits; for the 
act ſays, that no perſon coming into any pariſh by certi- 
ficate, ſhall gain a ſettlement in ſuch parith, unleſs he ſhall 
take a leaſe of a tenement of 101 a year, or execute 2n 
annual office in ſuch pariſh. By the court: Renting 101 
2 year is only required in general, and is not confined to 
the particular pariſh: The words in ſuch pariſb relate only 
to executing an annual once. And it is within the fame 


reaſon (namely, the ſubſtance and credit of the man) 
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whether he rents that value in one patiſh, or in different 

riſhes. Burroto's Setti Caf. 177 

Upon the whole, notwituſtanding what hath been ſo 
often mentioned above, as to the ſuppoſed ſufficiency of the 
tenant to ſtock the tenement upon which he comes to re- 
fide, yet the ſtatute takes no notice of that; and there- 
fore, although it may be 2 good general reaſon to ſuppoſe 
that a perſon of ſuch ability 1s not likely to become charge- 
able, yet ſuch ability doth not ſeem to enter as any ne- 
ceſſary ingredient into the ſettlement; and if the landlord 
will truſt the tenant, it ſeemeth that the pariſh hath no 
remedy, anleſs the juſtices ſhall adjudge it a fraud. And 
in the caſe of giving ſecurity for the rent, it hath been de- 
termined as follows : | 

T. 10 G. 2. Butley and Benhall. A perſon rented a 
windmill at 14.1 a year; but gave ſecurity for the rent: 
It was objecicd, that this was no fſe:tlement, for that the 
foundation thereof is the credit of the party, which fails 
in this caſe. But by the court, Giving ſecurity for the 
rent doth not alter the caſe; for he that has credit to 
give ſecurity, has credit to pay rent. S/. C. V. 1. 320. 
dr, 3. Burrow's Settl. Caf. 107. 

And it may be obſerved upon this caſe, that it requires 
no great ability to ſtock a windmill. 


xii, Of ſctiiement by a perſon's own ate. 


By the 13 & 14 C. 2. c. 12: On complaint within 40 
days after any perſon ſhall came to ſettle in any tenement under 
101 4 ear, two juſtices may remove him. 

And by the 9 & 10 V. c. 11. N certificate perſon ſhall 
gan a ſettlement, but by renting 101 a year, or executing an 
annual effice. 

Hipon which two ſtatutes the following caſes are con- 

able: 


1. Haw ſar a perſon, having an e/tate of his own, thou; b bet don feel by 
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wider 10] a hear, ſhall gain a ſettlement thereby, within the his own ene. 


ſad ſlatute of the 13 & 14 C. 2. 
. 11 Au, Harrow and Edeware, A perſon ſettled at 
aw, went into the pariſh of Edgetware, and purchaſed 
a copyhold eſtate for life, and lived therein 4 or 5 years, 
and died. And as this was a tenement under 100 a year, 
the queſtion was, upon the 13 & 14 C. 2. whether this 
guned him a ſettlement at Edgeware? It was argued, that 
| E e 3 the 
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the ſtatute hath been always held to mean an eſtate wick 
2 man takes to farm, and not an eſtate of his own; far 
if a perſon has a freehold, he cannot be removed from it, 
though not worth 10 a year. And by Parker Ch, J. 
and the court: Where a perſon has an eſtate for life, ot 
an eſtate of inheritance of his own, that gains him a ſet. 
tlen ent, though leſs than 101 a year; for he cannot be 
removed, and if he cannot be removed, he certainly gains 


_ a ſettlement, Pvley. 257. 


E. 13G. 2. Hatfield and Tirly. On a ſpecial order 
of ſeſſions, relating to the ſettlement of a boy of 8 years 
and a girl of 6, it was ſtated, that the mother of theſe 
children had an eſtate of 41 a year in Til, where ſhe 
and her huſband lived and had theſe children: that ſhe 
dying, the huſband became tenant by the curteſy; and 
whiitt ſuch, he took gol a year at Hasfield, and lived 
one year there with his two children, and then died : that 
the children being found with their grandmother at Tirig, 
were both removed to Z7::field : which order the ſeſlions 
confirmed, And nov the court, upon argument, con- 
firmed the orders as to the girl, but quaſned them as to 
the boy. For as to the boy, he was tenant in fee of the 
41 a year. And though it was not ſtated, that he was ac- 
tually upon that ſpot, yet it was enough, that he had ſuch 
an eſtate in the pariſh, from which he could not be te- 
moved. But as to the daughter, it is otherwiſe; ſhe could 
demand no maintenanee out of her brother's eſtate; and 
it was never yet determined, that children ſhould go to a 
grandmother for nurture. She may indeed be charged to 
contribute to their relief in the pariſh where they are ſet- 
tled. Str. 1131. Burrow's Scttl. Caf. 147. 

T. 7 G. 2. Sundriſb and Hever. Thomas Perch by in- 


denture demiſed to Thomas Gates the father, a cottage al 


5s 2 year, which was the full value, for 99 years. The 


leſſee held it till his death, and deviſed it to Thomas Cate 
his ſon. And the queſtion was, whether the ſon, as ex- 
ecutor, being intitled to the term, ſhall gain a ſettlement 
by inhabiting in fuch cottage? By the court; Where a 


man lives upon his own, is a caſe of a very tender nature, 


and the law will not unſettle him: Perſons to be remo- 
ved under the ſtatute of C. 2. are thoſe that wander from 


place to place, and not thoſe who live upon their own 


eſtate: And adjudged, that he gained a ſettlement, 8, 
C. V. 1. 200. Str. 983. Burrow's Settl. Caf. 7. 

ZE. 3 G. Smth Sydenham and Lamerton. A perſon poſ- 
ſeſled of a leaſe for years dies inteſtate j if the next * 
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KK {hall be ſaid in law to be ſettled there, was the queſtion 
for It was held not; he has only a right, which he mutt 
5 purſue by taking out letters of adminiſtration, and no 

4. fight is veſted in him till that is done. C,. * 103. 

f T. 10 G. 2. Farringdon and Widwortly. he pauper 
ct- being ſettled at Farringdin, removed to [Vid:yorthy, and 
be lived there with his father in a cottage houſe of 30s a 
* year, working as a day labourer, The father died inte- 


ſtate, poſſeſſed of the ſaid cottage for the reſidue of a 
term, determinable on lives, leaving the pauper and an- 
other ſon. The pauper's brother took his diſtributive 
ſhare of his father's eſtate in goods, and the pauper him- 
ſelf, after the father's death, continued in the cottage for 
tre or ſix years, until the leaſe was determined: After 
which, and ſince the making out the order for his re- 
moval, he took out adminiſtration to his father. And 
the ſeſſions quaſhed the ſaid order, adjudging him to be 
ſettled at J/14worthy. But by the court: At the time of 
making the firſt order, he had gained no ſettlement at 
Widworthy ; becauſe nothing veſted in him before admi— 
niſtration was granted to him. If ſo, then that order 
for removing him was a good order when made. And 
the ſeſſions ought not to have quaſhed it; though admi- 
nitration had been afterwards taken out. For they could 
not quaſh a good order, upon a matter which happened 
er pot fatto, It this adminiſtration really gained him a 
ſettlement, there ought to have been a new order of two 
jultices to remove him again to F/idworthy. Eut taking 
out adminiſtration after the term was expired, could never 
gire him an intereſt in the expired term. And whillt the 
term ſubſiſted, not having taken out adminiſtration, he was 
in poſſeſſion merely as a tenant at will. He was removeable 
by the pariſh ; and his right would have been without 
foundation if adminiſtration had been granted to any one 
elle, Andr. 4. Burrow's Settl. Caf. 109. 

M. 4G. Murfley and Grandborough. Sir Jahn Forteſcue 
demiſed a cottage of 208 a year to one Eden for gg 
years, reſerving 12d rent: Eden affigns the term to one 
Gadden in truſt for his wife for life, and then in truſt for 

his ſon, during the re:nainder of the term: The fon dies, 
and leaves a wife, who, as adminiſtratrix to her huſband, 
became intitled to this term, and {he grants this cottage 
for 24 years, excepting two 10013, in which two FOULS 
ſhe lives, and marries one Jen Chappel, The queſtion 
was, whether Chapel, as huſbard of an admin:ttratrix, 
Ee 4 no 
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who was intitled to the truſt of a term only, and being 
intitled to a chattel in another's right only, was remove- 
able by the 13 C14 C. 2. And by the court, he is not; 
this is not a taking of 2 tenement under 10 l, for the 12d 
is not reſerved as a rent, but only an acknowledgment 
uſually paid on long leaſes. The caſe of a copyhold is 


ſtronger than this, for that is but an eſtate at will. To 


ſtrip the man of his own, is the way to make him charge. 
able, for he may not be able to let it. Therefore the or- 
ders which adjudged this to be no ſettlement were quaſh- 
ed. Kr. 97. Sc}. C. V. 1. 122. | 

MH. 11 GC. Afobrittle and I/jley, A poor man built a 
cottage, upon the waſte belonging to my lord Pembrele, 
without his licence, who never offered to diſturb the 
man in his poſieſſion, and he lived in this cottage for 30 
years, and by his will left three guineas in the hands of 
his executors to purchaſe this cottage of my lord Pan- 
broke. Upon his death, Elizabeth his only child, and 
heir at law, entred into the cottage, and after married 
ene Barrow, and lived in the cottage, and they were in 
quiet poſſeſſion for three quarters of a year, and then ſold 
it, "The queſtion was, whether the daughter, and her 
huſband Barret, had gained a ſettlement by virtue of 
this inhabitancy, in the pariſh of Miley, in which then 
cottage was. Mr Reeve argued, that this inhabitancy 
gained no ſettlement: The cottager was a diſſeiſor, aid 
had no right to build upon the waſte, and was at any 
time removeable by the lord of the waſte, and if he might 
have been removed within 40 days, his long poſlethon 
ſhall give him no title; for he muſt only be conſidered as 4 
tenant at will, and conſequently his continuance upon the 
cottage, though never ſo long, could give him no ſettle- 
ment: and if the cottager had no right of ſettlement, none 
claiming under him ſhall be in a better condition, The fta- 
tute of 31 KE. prohibits the building of cottages, therefore 
the erection of one is unlawful, and ſhall have no privilege 
or encouragement. I admit it one inhabits by virtue of a 
leaſe, or other good title, for 40 days, he gains a ſettle- 
ment. But the inhabitancy in this caſe was without any 
good title, and conſequently can gain no right of ſettle- 
ment. Theſe objections were anſwered by the court, who 
held it clearly to be a good ſettlement. And though it was 
further objected, that the cottager himſelf was ſenſible he 
had no right, by his deviſing money for the purchaſe ot 
a term under the lord of the waſte, yet it was over-ruled. 


Ad by all tie court it was held, that when a man 0 
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ſuch a poſſeſſion as he cannot be removed from, and 
hath enjoyed that poſſeſſion 40 days, he aire 5 a 
ſettlement ; and that is the reaſon why a copyholder or 
leflee for years gains # ſettlement by an inhabitancy for 
40 days; for in thoſe caſes, the juſtices of the peace can- 
not determine his * this preſent caſe is very ſtrong; 
for the 30 years poſſeſſion of the cottager, without in- 
terruption, would have been a good title in an ejectment; 
and for that reaſon the juſtices of the peace cannot deter- 
nine kis title, It appears upon the face of the order, 
that the cottager had a good title in ejectment, and in 
any caſe bet im a real action. Lord Ch. J. Raymond ſaid, 
he had known recoveries upon a 20 years quiet poſſeſſion, 
and 20 years poſſeMon is a title to a plaintiff in eject- 
ment as well as to a defendant, After fo long a pofſeffion 
2s this, it ſhall be preſumed that the cottager had a li- 
cence to erect the cottage; but this caſe goes further, for 
deſides the 30 years quiet poſſeſſion of the cottage, here 
is a deſcent caſt upon the daughter who was heir to the 
cottager, and prima facte it is an inheritance in the daugh - 
ter; and an eftate by diſſeiſin is in law a good eſtate, and 
a fee ſimple, till it be defeated. Wherefore all the court 
held, that the juſtices had no juriſdiction in this caſe ; 
for they could not examine into the title to the land. And 
the ſettlement in the pariſh of Hyliy was adjudged to be 
good. Se. C. J. 2. 115. Str. 608. | 
M. 9G. 3. Bitten and St Philip and Jacob. The 
pauper, George Battman, built a cottage upon the waſte, 
without leave of the lady of the manor ; was not rated, nor 
pad any taxes; but continued nineteen years and an half 
in poſſeGion. About 20 years ago, the pauper Battman 
was turned out of poſſeſſion of the ſaid cottage, by an 
ejechnent brought by a perſon claiming the ſame under a 
mortgage thereof made by the ſaid Batiman for the ſum % 
151: And ſome time after that, (which was more tha 
20 years ago,) the ſaid Battman and the mortgagee fold the 
laid cottage to one Milliams for 281; and the ſaid Battman 
had 5, part of the purchaſe money. —lt was urged, 
that this gained no ſettlement to Battman the pauper : 
That he had no right to this cottage, either legal or equi- 
table. He had no leave from the owner of the ſoil, to 
erect it, He never was rated, nor paid any taxes for it. 
The value of this cottage is not ſtated. If he had pur- 
chaſed it, for a conſideration under 301, it would not 
have given him a ſettlement after he ccafed to inhabit it. 
But here he has only ſtolen it: And ſurely he ought not 
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to be in a better condition as a thief, than he Would hate 
been as a purchaſer, If it were admitted, that 20 yer 
poſſeſſion would make a title, yet no poſſeſhon is here 
ſtated. And the court cannot preſume it. The poſitfiion 
expreſsly here ſtated falls ſhort of 20 years: It is only 
nineteen and an half. — But the court were all of opinion, 
that it appeared to be a poſſeſſion of more than 20 years, 
He was himſelf in poſſeſſion nineteen years and an half: 
And the mortgagee's poſſeſſion muſt be alſo conſideted as 
his poſſeſſion. And it was adjudged a good ſettlement. 
Burrows Settl. Caf. 631. 
2. That a purchaſe under the value of 30 1 ſhall nat gain a 
ſettlement. | 
By the 9 G. c. 7. After March 25, 1723, No perf 
ſhall be deemed to acquire any ſettlement in any pariſh or place, 
by virtue of any purchaſe of any eſtate or intereſt in ſuch pariſh 
or place, wheresf the conſideration 927 ſuch purchaſe doth nit 


amount to the _ of 301 bona fide paid, for any linger er 


further time, than ſuch perſon ball inhabit in ſuch eſtate, and 
ſhall then be tral le to be removed to ſuch pariſh or place, where 
he was laſt legally ſettled before the ſaid purchaſe and inhabi- 


tancy therein. 


Na ferſen] And as this ſhall not ſettle the perſon pur- 
chaſing for longer time than he continues in the purcha- 
ſed eſtate, ſo it ſhall not ſettle any of his children, by ary 


derivative ſettlement from him. As in the caſe of Salford 


and Over Norton, H. 4 G. 3. Peter White, the father 
of the pauper, being ſettled in Over Norton, in the yea 
1726, for the conſideration of 291, purchaſed a tenement 
in the pariſh of Salford, of one John Lardner, whole wife 
was ſeiſed in fee of the ſaid tenement, but did not join 
with her huſband in the conveyance. The ſaid Pete 


lived in the tencment fo purchaſed ever ſince the time of 


the purchaſe, which was for the ſpace of 30 years, and 
was ſtill living there at the time of the removal, His fon 

. . . 1 
the pauper was born there, and lived with his father till 


he married, and then left his father's family about eight 


years ago, and lived in a ſeparate tenement in Slſord alore- 
laid, but never gained any ſettlement but what he deri- 
ved from his father. The two juſtices removed him to 
the hainlet of Over Nerten; and the ſefions quaſhed that 
order. And in ſupport of the order of ſeſnons, it was 
urged, that here was a derivative ſettlement of the ſon at 
Salſard, and he mult be lent to that place Which was the 


place of his father's ſettlement at the time cf the on! 
removal. 
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removal. Before this ſtatute, any purchaſe would have 
made a ſettlement ; and this is a ſettlement to the father, 
whilſt he inhabits on the eſtate ; and the ſon's derivative 
ſettlement muſt be the ſame place, as his father was irre- 
moveable from it, at the time when the fon was born. 
The father's ſettlement at Over Norten may indeed poſ- 
bly revive, if he quits his eſtate at Salford: But it doth 
not appear that he ever will quit it, and Salford is bis 
preſent ſettlement. He cannot have two at once; nor 
can he be removed from his own againſt his will. And 
the ſon could have no ſettlement at Over Nerten; for the 
father never had any there ſince the ſon was born, On 
the other hand, it was argued, that the father's ſettle- 
ment is at Quer Norten, and is only ſuſpended during his 
inhabitancy upon the purchaſe at Saiford : and if the fon 
leaves the father, and gains no ſettlement for himſelf, he 
muſt be ſent to the place which was the father's ſettle- 
ment at the time when the ſon left kim. Ihe ſon is be- 
come emancipated from the father; and the father himſelt 
is liable to be removed, as ſoon as he leaves the very ſpot 
which he purchaſed. Lord 3Zarsfeld delivered the reſa- 
lution of the court: The queſtion is, Whether the pau- 
per ought to have remained in the pariſh of Salford, or 
have been removed from thence to the hamlet of Over 
Norton as his laſt legal ſettlement. And we are of opinion, 
that no ſettlement of the father was gained in Salfard by the 
purchaſe, but only during the time of his inhabiting in 
the purchaſed premiſles. And this would have been equal! y 
the caſe, if the act had ncver been made: For he couid 
not have been removed from his own eſtate, though ho 
bad no ſettlement in the pariſh where it lay, So that the 
father's ſettlement (if it may be ſo called) in SH, vas 
only temporary, and did not extinguiſh his ſettlement ar 
Over Norton. And the only ſettlement which the for 
could derive from his father was at Over Norton; tor 
there could be no derivative ſettlement from the father 
at Salford, the father himſelf having no ſettlement thore, 
but being only ircemoveable from his own eſtate. And 
tdis' may be illuſtrated by a ſuppoſition, that the ſon had 
not reſided in Salford, but had gone to live in a third pa- 
nih, and had there been likely to become chargeable; 
and the queition had ariſen, whether he ought to be re- 
moved to Salſord or Over Norton, He could not poſſibly 
in ſuch caſe have been removed to Salford, becauſe ſuch 
removal would have been concluſive upon Selferd, and 
he would remain ſettled there for ever: Coulcquent!y, 
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he muſt | have been removed to Over Norton. Which 
ſhews, that he can have acquired no ſettlement in 8b. 


ford, by virtue of his father's purchaſe, even during the 
time of his father's reſidence upon it. Barros Set] 


Cof. 516. 
By virtue of any purchaſe] T. 30 & 31 G. 2, Uſulne 


and St. S:idwell's, Fohn Hine, the pauper, purchaſed a 
tenement in St. Sidwell's, for 121. He lived there, with 
his family; and was rated to the land tax and to the poor 
rate, thus, Occupier, late widow Hooper's, now John 
« Hine's tenement.” He paid the rates. Afterwards, he 
ſold rhe ſaid tenement, and went, with his family, to the 
pariſh of Uſeutme ; from whence they were removed to 
the pariſh of St. Sidwell. The ſeſſions, being of opinion, 
that the ſaid John Hine did not gain a ſettlement in &.. 
Sidibell's by being rated and paying as aforeſaid, the 
conſideration of the ſaid purchaſe being under 401, did 
therefore vacate the ſaid order. It was moved to quaſh 
the order of ſeſſions. Lord Mansfield Ch. J. delivered 
the reſolution of the court. It will firſt be neceſtary to 
conſider, how the law ſtood before the making of the 
ſtutute of the 9 G. No before that act, no man was te- 
movable from his own ; be the value of the purchaſe of 
it never ſo ſmall and inconſiderable. And there were 
then other ways alſo of gaining ſettlements, as by ſerving 
a publick annual office, and being charged with and pay- 
ing a ſhare towards the publick taxes or levies and burdens 
of the pariſh. But this act was levelled only againſt fraudu- 
lent purchaſes of ſmall value, made in — to gain ſettle- 
ments. And it declares, that purchaſes of leſs than 30 
value, bona fide paid, ſhall not gain a ſettlement for any 
longer time than the inhabitancy thereupon ſhall continue. 
After which, the purchafer ſhall be liable to be removed 
to his former legal ſettlement, prior to ſuch purchaſe and 
inhabitancy upon it. And the eſtabliſhed conſtruction 
of this act hath been, purſuant to the intention of the 
legiſlature, to prevent fraudulent purchaſes. ' And there- 
fore it hath been conſidered not to extend to what are 


called purchaſes in law, as deviſes, or other ſuch methods 


of coming to eſtates ; becauſe they are not fraudulent. 
Whereas the preſent ſettlement is claimed, by being rated 
and having paid towards the publick taxes of the pariſh: 
Which is quite a different method of gaining a ſettlement. 
The man himſelf is here perſonally rated. The tax 1s 


But 
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But if he had been only rated as occupier, without adding 


his name, yet ſurely that would imply notice of the man's 


being an inhabitant. And we are all clear, that this act 
only means to put a negative upon a perſon's gaining A 
ſettlement by making a ſmall purchaſe, with a fraudulent 
intention to gain a ſettlement thereby, in the pariſh where 
ſuch chal is made; and that it doth not affect any 
other method of gaining a fettlement. And indeed jt is 
but reaſonable, that perſons who have been rated and 
have paid towards the publick taxes and levies of a 
pariſh ſhould receive aſſiſtance from that pariſh, when 
they become neceſſitous themſelyes. Burrow's Settl. Caf. 


430 


Purchaſe] H. 3 G. 2. Sabridgewerth and Aldbury. Edward 
Sheppard, the pauper, was born at Sabridgeworth. And 
his father being ſeiſed in fee of a copyhold cottage in 
fldbury, which uſed to be let at 25s a year, did, about 
a year and a halt before the removal, ſurrender the ſaid 
copybold cottage to his ſaid ſon Edward Sheppard and his 
heirs, who was thereupon admitted, and lived upon the 
ſame about a year and an half, and then ſold the ſame for 
141 28 6d, being the full value thereof. The two 
juſtices, and alſo the ſeſſions, were of opinion, that this 
gained no ſettlement, being not ſuch a purchaſe as the act 
intended for 30 1 hen fide paid. It was moved to quaſh 
the orders of the juſtices ; for that this eſtate in Alabury 
was the pauper's own by a ſurrender from his father, and 


there was no difference between a ſurrender from a father 


and a deſcent. But the court denied the motion, without 
ſo much as making a rule to ſhew cauſe. For they not 
only thought that the ſurrender looked fraudulent, but they 
laid that the intent of the ſtatute was, to prevent perſons 
gaining ſettlements who were any ways likely to be charge- 
able, and therefore provided, that they ſhould be able to 
lay out 30 in a purchaſe. And both the orders were con- 
hrmed. 84: C. V. 2.161. 1 Barnardifl. 297. Burrow's 
Seth, Caſ. 56. | 
Hut in the cafe of Adarwaed and Kentifhury, H. 29 G. 2. 
On a motion to quaſh an order of two juſtices, and an 
order of ſeſhons confirming the ſame, for the removal of 
Cynivear and Mary his wife fram Kentiſbury to 
Marwnd. The caſe was; The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
alteRtion, a cottage, garden, and plat of ground at Ken- 
6h for the retidue of a term of 99 years then deter- 
Ne Na mmable 
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minable on the death of one n Slacombe, the confſile. 
ration of which purchaſe originally in the year 1689, 
amounted only to 20 ſhillings. Mary and her huſband 
entred upon the premiſſes, and continued thereon fox 
ſeveral years, until the leaſe detcrmined by the death of 
the ſaid Joan. Upon which, they were removed from 
Rentiſbury to Marwaid, It was urged, that the original 
conſideration money not being 30 l, nor any conſideration 
paid on the ſubfequent conveyance to the daughter, it was 
ſuch a purchaſe as the ſtatute intended ſhould not gain a 
ſettlement. Unto which it was anſwered, that the inten- 
tion of the legiſlature was not to extend the law to every 
kind of purchaſe, according to the extenſive legal ſenſe 
of the word purchaſe; for the very words import, that 
it is to. be a pecuniary purchaſe, or where an equivalent 
is paid for an eſtate, and not where a man comes to an 
eſtate by will, donation, ſettlement on marriage, or the 
like, But if the word purchaſe were to be taken in that 
extenſive legal fenſe, yet there is a difference in the 
preſent caſe ; and the true queſtion will be, what eſtate 
the hu/dand had: For if the huſband did not take by 
purchaſe, it will be of no conſequence how the wife took; 
becauſe he will gain a ſettlement by the inhabitancy, and 
ſhe cannot be ſeparated from him. He is in by act ef 
law, in the right of his wife; and not by any act, conſent, 
or trafick of his own. By Ryder Ch. J. If I had any 
doubt, I would not give an opinion now. This is not 
a purchaſe within the meaning of the act. The word 
purchaſe is not to be taken in the largeſt extent of it, 
but is confined to caſes where a pecuniary conſideration 
is paid, Otherwiſe, no deviſe, or gift, or ſettlement on 
marriage, would gain a fettlement, unleſs there were 4 
pecuniary conſideration paid. The intention of the act 
was, to prevent ſettlements by purchaſes for ſmall money 
conliderations. In the preſent caſe, the huſband is not to 
be conſidered as a purchaſer, and therefore he acquired a 
ſettlement in Kentiſhury, And by the court unanimoully, 
the orders of the jultices were quaſhed. Burrow's Seti. 
Caf. 386. | 

And in the caſe of Ingletin and Aftwick, E. 6C. 3. 
Richard Speddy and Roſe his wife, reſiding under a certit- 
cate at 4/tvick, the father of the ſaid Roſe conveyed to her, 
in conſideration of natural love and affection, a cuſtomary 
cottage at A/twick, to the uſe of herſelf for life, and aſter 
her deceaſe to the uſe of Fane her daughter and her heirs. 


The ſaid Richard and Ry/e his wife cntred upon _—_— 
ah I mud 
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naued in poſſeſſion of the cottage for 16 years, and then 
purchaſed of their daughter ar her remainder in fee of 
the premiſſes for 5 J, and afterwards fold the whole for 
20 guineas. Afterwards, the ſaid Richard Speddy and Roſe 
his wiſe yk hr actually chargeable, were removed by 
order of two juſtices to Ingleton which gave the certih- 
cate. And the ſeſſions, being of opinion that the ſaid 
Richard and his wife gained no ſettlement in A/vick, 
confirmed that order. It was moved to quaſh theſe 
orders. And on ſhewing cauſe, they were given up by 
the counſel as indefenſible, on the authority cf the caſe of 
Marwood ; this being a voluntary ſettlement, and not a 
purchaſe within the intent of the ſtatute, Purrow's Settlem. 
Caſe 5bo. 

55 i the caſe of [lmington and Mictletan, T. 6 G. 3. 
Elizabeth Stanley purchaſed a leaſehold tenement in the 
pariſh of Mickleton, for the ſum of 61, for the remainder 
ofa term of 1000 years. She reſided upon the fame about 
g years, and then was married to Theophilus Evans, who 
r:hded with her upon the ſaid tenement about 16 years; 
then he died; and after his deceaſe, ſhe continued upon 
the premiſſes for ſeveral years, and at laſt fold the ſame for 
the ſum of 61; and after ſuch ſale, was removed by order 
of two juſtices to /lmington, the place of her huſband's 
ſettlement before their intermarriage. And the ſeſſions, 
ugon appeal, confirmed that order. It was moved to 
quaſh theſe orders. On ſhewing cauſe, it was urged in 
ſupport of the orders, that this was a purchaſe by the 
wife, clearly within the words of the ſtatute, under the 
value of thirty pounds, and the huſband had no claim to 
it, but by virtue of that purchaſe, The term ſurvived 
to the wife, on her huſband's death. And if he had 
ſurrived her, he could not have had it without taking out 
alminiſtration to his wife. On the contrary, it was 
anſwered, that this, though a new caſe, yet was within 
the reaſon of the former caſes. In cafes of deſcent, a 
ſettlement is gained, tho” the original purchaſe be under 
zol value: And there is as much reaſon why a ſettlement 
ſhould be gained in the preſent caſe, This woman had 
an eſtate veſted in her, when Evers married her; which, 
upon the marriage, veſted in him. The huſband gained 
a ſettlement in  Mickleton, by 40 days refidence upon 
his own eſtate ; and his ſettlement communicated itſelf 
to the wife. And of this opinion was the court. And 
both the orders were quaſned. Burrow's Settl:m. Caf. 
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- The ſum of 301 bona fide paid] E. 13G. & Pw}; 
Walden and Kenipfton. There was a ſpecial order ſtated at 
ſeſſions. A perſon purchaſed a copyhold tenement in &. 
Pauls N alden; which with the fine, and fees paid to the 
court, amounted to 3ol ; and it appeared by the fame order, 
that the officers of the pariſh of Kemp/ton had given him 
40s towards paying his fine and fees, Therefore it was 
inſiſted, that this was fraudulent, and not a good purchaſe 
within the ſtatute, ſufficient to gain a ſettlement. But by 
take notice of its being frau- 
dulent, unleſs the juſtices had adjudged it fo. And the 
order was confirmed. Foley. 238. | 
T, 8 89G. 2. Tedford and Waddingham. Two juſtices 
remove Francis Gill from IVaddingham to Tedford. Upon 
appeal, the ſeſſions ſtated ſpecially a caſe to be laid before 
the judge of aſſize; viz. That Francis Gill being ſettled 
at Tedford, eontracted with John Atkinſon for a houſe and 
curtilage in J/addingham for 39 l, which was conveyed to 
Gill and his heirs accordingly. Gill paid g1, and Iſa: 
* paid the remaining gol, to Atkinſon by Gill's 
order. About a month after the execution of the con- 
veyance, Gi mortgaged the premiſſes to the faid [ſaz; 
Bri/lol. Gill continued in poſſeſſion about four years after 
the mortgage. Then Briſtal entred, by virtue of the 
faid mortgage and releaſe of the equity of redemption. 
Then the inhabitants of /Yaddingham procured Gill, being 
out of poſſeſſion, to be removed to Tedford. The ordet 
of ſeſſions recites, that whereas the judges of aſſize had 
not time to hear and determine it, and whereas the 
parties agreed this to be the true ſtate of the caſe ; there- 
fore, upon hearing counſel and further evidence on both 
ſides, this court doth declare and adjudge, that the pur- 
chaſe made by Gill was fraudulent, and that the ſettle- 
ment of Francis Gill is at Tedford; but that the paciſhi- 
oners of Tedford are no ways concerned in the ſaid fraud. 
—— It was moved to quaſh theſe orders; and urges, 


that the juſtices in their adjudication depart from their 


premiſſes. For the act doth not extend to any caſe 
where the conſideration exceeds 30 J. But here the con- 
ſideration is above 201. And it appears to have been 
bona fide paid by Gil; part by himſelf, and part by bis 
order, (though by the hands of Bri/fel.) It doth not 
even appear that Briſtol had lent it to him; therefore it 
ſhall be taken that it was Gils own money. And no 
circumſtances of fraud are ſtated : And therefore if this 
concluſion of the juſtices at ſeſſions be drawn from the 
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iſes ſtated, it is a concluſion contrary both to the 
law. and, to the fact; and the court will tkemielves judge 


of it and ſet it right. On the other ſide it was argued; 
whether the ſum paid as conſideration money was greater 
or leſs, if there be fraud, it poiſons the whole. The 
juſtices are the proper judges of-fraud ; and they have ad- 
judged that it was a fraudulent purchaſe. And it appears 
upon the face of the caſe, as ſtated for the judge of affize; 
that it was ſs. But that is not all: They are not confined 
to this ſtate of the facts. For they heard further evidence 
on both ſides, before they adjudged the purchaſe to be 
fraudulent. ——By lord Hardwicke Ch. J. It muſt; be 
further evidence of the ſame fact : For the ſtate of the 
caſe made for the judge of aſſize was before agreed between 
the parties to be the true ſtate of it. This caſe doth not 
appear to be within the act; for the act is confined to 
purchaſes under 30 l. Now in the preſent caſe, the con- 
nderation was 39 |, and was bona fide paid to the vendor, 
And it would be. pretty hard to ſay, that the juſtices had 
2 power upon this act to enquire, whether or no the pur- 
chaſer borrowed the money. It is a common caſe, to 
borrow, money to make up the price. And as to the 
fraud, it is true, that the juſtices are the proper judges of 
fraud. But fraud is a fact which muſt be found. It 
muſt be ſo by a jury upon a ſpecial verdict. The juſtices 
are judges of the fact; and they may judge of the fraud 
uißng from the fact. If they had generally found the 
iraud, we might have been bound by ſuch general finding : 
But when they ſtate the facts particularly, the matter is 
much open for our determination upon it, as it was 
for theirs. And the whole court was of opinion, that 
trom the fats ſtated here is no ſufficient evidence of fraud. 
And both the orders were quaſhed. Burrow's Settl. Caf; 


Yo | b 
H. 15 C. 2. Catleigh and Stociland,. Jos Spiller, the 
pauper, was a mortgagee of a term for 151; and gos were 
due to him for intereſt, and 181 10s more on bond and 
ſmple contract... The mortgagor died. Spiller took out 
alminiſtration, as principal creditor ; entred and was 
paltefſed ;, and ſo continued, till removed by the original 
order. By the court; Spiller gained a ſettlement, as a 
purchaſer, for a conſideration of more than 30 | bona fide 
pad. Str. 1162. Burrows Settl. Caſ, 169. 

H. 66. 3. Dunchurch and Scuth Kilkuorth. Edward 
Tayfar,, a certificate man from Dunchurch, together with 


bis wife Elizabeth, were joint puichaſers of a houſe, yard, 
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and garden at South Kilworth, and paid for the purchaſe 
thereof 191 and upwards, He laid out about 151 more 
in repairs, and built a new {hop on part of the premilles ; 
and was taxed after the rate of a tenement of 30 I value, 
and reſided in the ſame till his death. After his death, 
his widow the pauper Elizabeth continued in pofleffion for 
10 months and more; afterwards fold part of the premiſſes 
for upwards of 301, and reſerved part to herſelf; but 
removing out of the ſame into another houſe in the ſame 
pariſh, and becoming actually chargeable, ſhe was re. 


moved by order of two juſtices to Dunchurch which gave 


the certificate, and the ſeſlions confirmed that order. 
It was moved to quaſh thefe orders, for that the pauper 
on this ftate of the caſe had gained a ſettlement at 
South Riſworth, By the court: The whole queſtion is, 
Whether this woman was a bona fide purchaſer of an eſtate 
of zol value, She cannot be preſumed to have come 
to it by deſcent, or executorſhip, or any ſuch like act of 
law, becauſe the contrary appears. She and her hufband 
were jointly purchaſers, kg took jointly and by en- 
tierty, and not by moicties, If fo, the can only ftand 
in the ſame fituation as her huſband did ; which is that 
of a purchaſer, And as to the value, the act takes it 
according to the purchaſe money actually paid; and no 
money afterwards fa out, can make the prior purchaſe 
of a greater value than it really was at the time of making 
it. Tbercſore ſhe gained no ſettlement by this purchaſc. 
And the orders were confirmed. Burrow's Settl. Caſ. 


553. 
3. That a perſon may not be removed from his own, althy 


not ſettled thereby. | 


30 C. 2. Aythrop Rooding and White Rooding. William 
Gates, huſband of the pauper 7 Gates, being ſettled 
left his wife and children. 

Whereupon ſhe and her children went and lived for the 
ſpace of 40 days, without her huſband'in a copyhold 
tenement of her huſband's at Aythrop Rovding, Iwo 


prep remove her to Vite Rooding, as the place of her 


uſband's ſettlement. The ſeſſions, upon appeal, quaſh 
that order. It was moved to quaſh the order of ſeſſions; 
and argued, that tho' this was the huſband's own eſtate, 
yet his wife and children might be removed from it; that 
he himſelf could not have gained a ſettlement upon the 
ſaid eſtate without reſidence upon it, for otherwiſe a man 
who had property in divers pariſhes might have difterent 


ſettlements at the ſame time. On the other hand, it 
11 2 
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was admitted, that neither the wife and children, nor 
even the huſband himſelf, could have been removed to 
this place, where the huſband had never reſided; but it 
was inſiſted, that they were irremovable from it, as they 
were: inhabiting upon their own eſtate, For they did 
net come to inhabit there as intruders or vagrants, 
but to refide upon their own; and no perſons can be 
removed from their own, be the value ever ſo ſmall, or 
let them come to it in what manner ſo ever, By the 
court: There doth not appear any diflent of her buſband 
from her going there, and therefore it is rather to be 
preſumed that lhe went with his conſent, The huſband's 
ſettlement remains as it was, but nevertheleſs the wife 
was not remoyable from his eſtate. It is one thing to 
lay, that a perſon may not be removed; and another, 
that ſuch perſon doth not gain a ſettlement. The 
huſband himſelf would not have been removable from 
his own, if he had gone thither, A man's right to 
reſide upon his own eſtate is founded on Hagna charta, 
which ſays, that a man ſhall not be difleited of his 
freehold. A wite hath a natural right to go and reſide 
upon her huſband's eſtate. If ſhe had gone againſt her 
huſband's conſent, it would have made an alteration, 
And the court were unanimous, that the juſtices could 
not remove her from her huſband's property, Burrow's 
Seth, Caf. 412. 

. 4G. 3. Leeds and Blackfordby, Joſeph Howe, huſband 
of Anne Howe the pauper, took a tenement of 101 a year 
at Blackfordby, and reſided there above 40 days, After- 
wards he took a tenement at Leeds of about 101 a year, 
and went and reſided there for above 40 days, leavin 
his wife at Blackfordby, Ihen he returned to Blackfordby, 
and ſtayed with his wife there 27 days. And on his 
leaving her, and going away to Leeds, two juſtices re- 
move her from Bal to Leeds, as to her place of 
ſettlement, It was agreed, that her ſettlement muſt follow 
that of her huſhand : But the court were of opinion, 
that the juſtices had no power to remoye her from 
blackfordby, vihiltt her huſband's intereſt there ſubſiſted. 
The huſband himſelf could not haye been removed from 
his own. tenement at Blackfordly, the leaſe whereof was 
unexpired, And if they could not have removed the man 
himſelf from his own, it follows that they could not re- 
move his wife ſo long as it remained his. Burrew's Settl, 
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Whether a certi- 4. Ht far a certificate perſon ſhall gain a ſettlement by an 1 
ers partes ment Hate of his own, notwith/landing the above-ſaid Ratute of the at 
by reficing on hs g & 10 W. t 
« own eſtate, * E. 5G. Burclear and Eaſtwordbay. Abraham Hacket comes y 
with a certificate into the pariſh of Za/twoodhay, and af. 2 
terwards marries one Sarah Smith. Her father ſurtenders { 
to her a copyhold eſtate of 20s a year, and fo the huſband 0 
had it in her right. By the court; The man has gained f 


'a ſettlement in Eaftwordhay; for a man cannot be turned ei 
out of his own, be it never ſo ſmall. And by Forteſeue ]. a1 
the party here could not be removed: And not removable, f 
and gaining a fettlement, are the ſame thing. Then it b 
was objected, that the perſon being a certificate perſon, U 
he gains no ſettlement, unleſs he rents a tenement of 10] e 
a ycar, or exerciſeth an annual office; and that ſtatute uw 
being an explanatory act, is not itſelf to be explained, l 
and conſequently cannot be taken farther than the words, n 
But by the court, This is not an explanatory act, but a ti 
new law, and muſt therefore receive a liberal conſtruction. n 
| Theexceptions in the ſtatute prove this caſe, being a caſe }: 
more reaſonable than either that are there mentioned; t 
and the parliament never intended to put a certificate man t 
in a worſe condition than another perfon. Caf. of S. 121. v 
* Str. 163. Burrow's Settl. Caſ. 221. a 
[Note, where it is faid all along throughout this courle c 
of ſertleinents, that a perfon not removable for 40 days 0 
thereby gains a ſettlement; this is to be underſtood with tl 
ro ſpect to the particular inſtance only then ſpoken of: For 0 
it is by no means univerſally true, that every perſon who b 
p reſides 40 days unremovable doth become thereby legally b 
ſettled. A ſervant not removable for 40 days, gains nv 
ſettlement unleſs he ſerves out his year: A baſlurd with its f 
mother for nurture for 40 days, doth not thereby acquire 1 
any new ſettlement : So a wife reſiding upon the huſband's [ 
eſtate: So a certificate perſon, or one reſiding on a purchaſe a 
under the valine of 30 1 and not actually chargeable, though 0 
they are irremovable, yet by ſuch reſidence they acquire P 
no ſettlement, ] | f 
HII. 31G. 2. Coll Aſhton and Woodehefter, Caſe ſtated { 
for the opinion of the court; In Fuly 1725, Daniel Hur. : 
tion and Marv his wife, and Milliam their ſon, went witi d 
a certificate from Moodeheſter to Cold Aſhton. They all t 
lived in the pariſh of Celd Afton from July 1725, til l 
about Chriſtmas 1728, at which time William Fido the t 
+ father of the ſaid Mary died inteſtate, leaving wy 
ay 
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Mary bis daughter and five other children, and 'being 


i the time of his death poſſeſſed of and intitled to: a. 
tenement and two acres and an half of land of the yearly: 


value of 61 17s in Cold Abbton, tor the remainder of 
2 term of 99 years, determinable on the death of him- 
felf and the fard Mary his daughter. Upon the death 
of William Fido, Daniel a and ary his wife 
and Millium their fon, who was then about five years old, 
entred upon and took poſſeſſion of the ſaid tenement 
and land, and Daniel Harriſon and Mary his wife have 
lived in and occupied the ſame ever fince, till the removal 
by the order now appealed againſt. But no adminiſtra- 
tion of the goods or perſonal effects of Milliam Fids vas 
ever granted to the {aid Daniel Harriſon and Mary his 
wife, or either of them, or to any other perſon. Milliam 
Harriſon lived with his parents Daniel and Mary Harriſen, 
in the ſaid tenement, till about 1748, when he married 
the pauper Mary (by whom he had the ſour children 
removed); and after his marriage, he and his wife Hary 
lived in the parith of Cold Afton ſeparate and apart from 
the ſaid Daniel Harriſon, until the time of the death of 
the ſaid Milliam, which was in the year 1755. Mary the 
widow: of J/illiam Harriſon, and her four children, having 
aſter the death ot the ſaid William, become actually 
chargeable to the pariſh of Cald Aton, were removed by 
order of two juſtices to //72dchejter which had granted 
the certificate. Upon appeal, the ſem̃ons quaſhed the 
order, and ſtated the above caſe ; which being removed 
by certiarari, it was moved that the order of ſeſſions might 
be quaſhed. There were two queſtions, 1. Whether 
Daniel Harriſou the father acquired any ſettlement different 
wm that to which he was intitled by the certificate? 2. 
Whether if ſo, the ſon gained a derivative once? — 
Lord Mansfield Ch. J. As to the firſt queſtion, the caſe of 
a certificate man's gaining a fertlement by reſiding on his 
owt: eſtate, is - preciſely the ſame as that of a common 
perſon not under a certificate, and aries by conſtruction ; 
for it is not within the words of the 8 & g /Z7. which 
(peaks only of ſerving an annual office, and renting 101 
2 year." But reſiding on a man's own eſtate, was conti- 
dered as a ſtronger caſe than the caſual property acquired 
by renting, becauſe he has a ſettlement on the ſtatute c 
the 13& 14 C. 2. not by the words, but on the princip., 
that he cannot be removed. This conſtruction being 
made upon the reaſon, gives a greater latitude to the prin 

eiple on which the conttruction is founded; and therefore 
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a man who reſides on his own eſtate, though of ever ſo 
ſmall a value, is irremovable : And this holds equally in 
the cafe of a certificate perſon, who gains a ſettlement, if 
after he comes in by certificate, he is. under ſuch circum- 
ſtances as by his property he cannot be removed. Whe- 
ther in this caſe Daniel Harriſon had ſuch a property in 
this leaſchold eſtate, when he firſt entred upon it, is a 
queſtion that need not now be determined, What I 
ground my opinion upon, is, that he has acquired by the 
length of poſſeſhon ſuch a right as he was not removable 
from. For the ſtatute of limitations doth not operate by 
way of barring the remedy only, but it gives a right, He 
may bring an cjectment after 20 years poſſeſſion; and no 
perſon could have recovered againſt him, becauſe ſuch 
perion was out of poſteſſion all the time, I except che 
caſe of landlord and tenant ; for there, the poſleſſion of 
the tenant is that of the landlord. I his poſſeſſion gives a 
title from which the pariſh officers could not remove him, 
nor the next of kin. In the caſe cited, Farringdon and 
W:dworthy, they had been ſatisficd their ſhares ; and here, 
if they have not controverted it for ſuch a length of time, 
it is to be ſuppoſed they have given up that right, If the 
caſe had turned on the general queſtion, whether the next 
of kin gains a ſettlement without adminiſtration, I ſhould 
have defired time to conſider of it, and the cafes cited, 
There is a material difference between the party's being 
ſole next of kin, and where in common with others, as 
in this caſe; for where one is the ſole next of kin, he has 
the undoubted right to adminiſtration. In general, it is of 


more conſequence, that the law with regard to the poor's 
ſettlements ſhould be certain, than what the determination 


is as to the particular caſe, in queſtion. As to the ſecond 
point, of a derivative ſettlement to the ſon ; — the word 
emancipation is a looſe term in our law, eſpecially in the 
matter of ſettlements, and is uſed in the books without 
aixing any preciſe idea. Indeed it is a term borrowed 
from another law, and not properly applicable to ours, 


Ihe rule I take to be this: Children are intitled to the 


fottlement of their father, till they have acquired another. 
As to the diſtinction made at the bar, that the ſon ſhall 
not derive a new ſettlement from his father, becauſe it was 
acquired by the father hin(elf after the fon had left him; 
this might be material were the fact fo, but it is not 
ſtated here to ſay that was the caſe, or that he left his 
father ſo as to change his derivative ſettlement. It is 
nated, that he lived 20 years with his Father in this _ 
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ment, or at leaſt very near it, and we cannot intend that 
he did not. —Mr juitice Deniſan was of the ſame opinion, 
(Mr juſtice F:/ter being abtent,) — Mr juſtice Milnat : 
As to the father; I do not think it material to fay any 
thing about the adminiſtration, Had the caſe turned upon 
that, it would have deſerved coniideration. If it be a 
matter already fettled, I thall be for adhering to the rule 
(Stare deciſis), which is a right rule, and more eſpecially 
in the poor law. — Poſieſſion by wrong gives a title upon 
an ejectment againſt the legal owner. Here is a legal title 
without adminiſtration : After ſuch a length of poſſeſſion, 
one would be inclined to preſume as much as poſſible, 
Now here it is poſſible that Daniel Harriſon and his wife 
might have ſome grant or aſſignment from //ram Fids in 
his lifetime ; or ſome other regular and rightful title to 
the poſſeſſion which they took of this tenement. So that 
their poſſeſſion might poiſibly have been a rightful one — 
t would be too nice to be computing days, to ſee whether 
the ſon was with his father a day over or under 20 years. 
— And the order of ſeſſions was atiirmed. Burrows Settl. 
Caf. 444. ; 
E. 18 G. 2. Stansfield and Spotland. If an eſtate deſcends 
to a eertificate perſon, it gains him a ſettlement, becauſe 
it is by operation of law, and not by an act of his own; 
and as the ſtatute hath been laid open in caſes of deſcents, 
itought to be ſo in cafes of purchaſes. And by Lee Ch. J. 
the ſtatute of the 8 SHV. hath received a liberal con- 
ſtruction; and hath been held to gain a ſettlement, both 
in deſcents, and deviſes, and purchaſes. On the 13 & 


; 14 C. 2. the conſtruction has been, that let the value be 


what it will, a perſon cannot be removed from his own ; 
and it ſeems to be the ſame upon the certificate act; for if 
he is not removable within the 13 & 14 C. 2. he is not 
removable on the certificate act. Sf. C. V. 1. 316. 
Burrow's Settl. Caf. 205. 

M. 32 G. 2. Shen/lon and Aldridge. The wife of Iſaac 
Green a certificate man, had an eſtate deviſed to her for life 
by her father; upon which ſhe and her huſband entred, 
and lived thereupon for above 6 months. By the court ; 
ſaue hereby gained a ſettlement, notwithſtanding the cer- 
tificate. — Seti l. Caf. 468. 

7. 16G. 2. Deddington and Duns Tew. A certificate 
man purchaſed a houſe for 42 l, lived in it many years, 
then fold it, and becoming chargeable was ſent back. It 
was inſiſted, that the 9& 10 L. «11. ſaying, a certifi- 
(ate man ſhall gain a ſettlement by no at whatſoever, unleſs the 
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taking 101 4 year, or ſerving an annual office, this man, 
notwithſtanding the purchaſe, might be ſent back : and it 
was ſaid to differ from the caſe of Burclear and Eaftwoord- 
bay, where the ſurrender of a copyhold to the certificate 
man's wite was held to gain him a ſettlement ; becauſe 
there it was not his own act (as this purchaſe is} but it 
came to him by operation of the law. But the court did 
not think this a ſufficient diſtinction, and ſaid a purchaſe 
was in its nature an excepted caſe ; and his felling it 
afterwards made no alteration, Str. 1193. Burrny'; 
&ettl. Caf. 220. 

H. 6 G. Ivinghoe and Stonebridge. A certificate man 
made a purchaſe in Stonebridge, and- his apprentice lived 
with him for above 40 days upon the purchaſed eſtate 
there: And by the court, I he apprentice thereby gained a 
ſettlement; for when a certificate man maketh a purchaſe, 
he immediately ceaſeth to be there in nature of a certifi- 
cate man, and becomes a ſettled inhabitant, and conſe- 
quently his apprentice with him. Str. 266. 

5. How far reſidence upen a man's own eflate is neceſſary 
10. gain him a 282 | 

H. 8 WW. Riſelip and Harrow. By Holt Ch. J. Having 
land in a pariſh will not make a ſettlement, but living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands. 2 Salk. 524. 

M. 8 G. Miley and Hinton Blewet. A perſon ſettle! 


at Hinton Bletuet, had an eſtate deſcended to him in Nala 


whereupon the juſtices ſend him thither as to the place 0! 
his laſt ſettlement. But by the court, The order mu": 
be quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed 
it may be a great injury to ſend him away from a goo" 


trade at Hinton Blewet, to perhaps half an acre of land. 


wherein he has but a term, Str. 476. 
M. 25 G. 2. Weſt Shefford, and Baydon. Jahn Bis 


came into Mt Shefford with a certificate from Bayan. 


During his ſtay at et Shefford, he became beneficiall 
intitled to a lcaſchold eſtate of 141 a year there, determ:- 
nable upon his own life. Upon which he entred on 
Nv. 17th, and continued in poſſeſſion till the 15th c. 


December following, being 28 days only, when he died. 


By the court: In all caſes, whether of ownerſhip © 


land, or renting 101 a year, a reſidence of 40 days s 
necctlary. And the caſe of Murſey and Grardborout' 


was cited as. a caſe in point; in which it was * 
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tne court, that any perſon who has an eſtate of his own, 
either freehold, copyhold, or a beneficial term for years, 

act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) .may dwell upon it as his own, and he is 
not removable; and gains a ſettlement, if he continue 40 
days, tho” under 101 a year. But he mult abide 40 days. 
And neither he nor his can be removed to it from any 
other place, unleſs he ſhall have reſided 40 days. Burrow's 
Keil. Caſ. 307. 

E. 8G. 2. K. and St. Mary Berkhamp/lead. The huſband 
ran away, and it was not known whether he was alive or 
dead; in the mean time the wife had a houſe deviſed to 
her in Northchurch, and ſhe and her children went to live 
there, The queſtion was, Whether by continuing there- 
in 40 days, they gained a ſettlement ; The court ſeemed 
to be of opinion, fince it was not known that the huſband 
was dead, he muſt be ſuppoſed to be alive, and in that 
caſe that the wife could not gain a ſettlement for herſelf, 
but muſt follow the huſband's ſettlement; and that the 
huſband having not reſided 40 days at Northchurch, in the 
ſaid houſe unrentovable, he hath gained no fettlement 
there, Se. C. V. 2. 182. | 

But reſidence upon the ſame e/tate is not neceſſary, pro- 


vided the reſidence be within the pariſh. As in the caſe 


of Seroton and $,dbury, E. 12 C. 2. A perſon who lived 
with his family at S:wton, having an eſtate at Sydbury, 
which the tenant gave up, went thither and lodged in 
an alehouſe as a guett, without having any certain room 
there, and ftaid from November till April, but ſometimes 


went to Sowton, where his children and family were, and 


to other places as his occaſions required, poſſeſſed and 
managed his eſtate, by repairing fences, hoeing turnips, 
and the like. The queſtion was, Whether ſuch inha- 
biting, and not upon the eſtate, would gain a ſettle- 
ment? And the court were of opinion it would, and 
that it made no difference whether it were in his own 
houſe or in an alehouſe; for being in the ſame pariſh, he 
could not be removed. Se. C V. 2. 150. Vin. Settlem. 
D. 12. Burrows Settl. Caf. 125. 

Alſo it is not neceſſary that ſuch reſidence ſhould be for 
40 days together. Thus in the ſame caſe of Sautan and 
Halury, the queſtion was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſet- 
tlement? And by the whole court: It is not neceſſary 
upon the ſtatute, that the reſidence ſnould be 40 days 
| ſucceſhvely. 
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ſucceſſively. S. C. V. 2. 150. Andr. 345. Vin. Settlem. 
D. 12. N. Settl. Caſ. 125. gh 

And, T. 13 G. 2. St Matt's and St Cleere. Nichulas 
Penguite the pauper was born at St Cleere; afterwards he 
gained a ſettlement at St Nyott's; and from thence re- 
turned to St Cleere, and lived there with his mother, on a 
tenement, in part of which he had an eſtate of freehold 
and inheritance, and of which he was ſeiſed in common 
together with his mother and fitters. He worked there 
as a day labourer, and lodged ſometimes on his own ef- 
tate and ſometimes in other places where he worked in 
the ſaid pariſh of St Clecre, and at other times in other 
pariſhes adjoining ; but did not live and reſide on his 
ſaid eſtate in Sr Cleere, or in the pariſh of St Clere, 
by the ſpace of 40 days together at any one time, be- 
tween his leaving: St Mott's and ſelling his eſtate in 8 
Cleere (which was about 3 years after his returuing to 6 
Cleere). By the court: This depends on the ſtatute of 
the 13 & 14 C. 2. which directs the ſending a pauper to 
the place where he was laſt legally ſettled for the ſpace of 
40 days. But this man continued, off and on, for more 
than 40 days. And it is not neceſſary that he ſhould have 
reſided there 40 days together. He was irremovable from 
St Cleere's for above 40 days; and that is ſufficient. Bur- 
row's Settl. Caf. 132. 


AND now upon the whole, having gone through this 
ſubject of ſettlements, and I hope with ſome perſpicuity 
and exactneſs; the firſt reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the 
ſubtilty of human wit. It was the obſervation of a wiſe 
king of Iſrael long ago, that God made man upright, but 
they have ſought out many inventions. A ſtranger to 
our laws would not readily conjecture, how many doubts 
and knotty difficulties have been formed upon the con- 
ſtruction of one ſhort act of parliament, and one ſingle 
clauſe of that one ſhort act, and which upon the face of 
it doth not appear to carry any conſiderable difficulty. 

The next thing that occurs, is to reverence the wiſ- 
dom of the court of king's bench; in' clearing up thoſe 
difficulties, and eſtabliſhing the ſenſe of the law upon 
ſolid and firm grounes: W hoſe determinations, although 
they are not a Jaw in themſelves, yet they are the belt 
and ſureſt expoſition of the law; being made by perſons 
of diſtinguithed abilities, educated and exerciſed in the 


profeſſion of the law, after argument by able counſel. 
| | W hich 
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Which advantages are not ordinarily to be expected at a 
garter ſeſſions. So that the law ſeems now to be well 
ſettled as to theſe matters; and-eonſequently the diſputes 
about ſettlements cannot ſo much ariſe from the uncer- 
rinty of the law, as from the uncertainty of the facts 
upon that law : and this, from the nature of the thin 
muſt always be uncertain, as depending upon the teſti- 
mony of witneſſes, and thoſe alſo for the molt part of the 
meaneſt of the people. 

There hath been alſo another cauſe of much altercation, 
upon appeals againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themſelves; or from ſome 
error in the method of proceeding in relation thereto : 
which comes next to be conſidered. 


III. Of removals. 


i. Order of removal in general. 
it, Order of removal of a certificate perſon. 
ii. Appeal againſt the order of removal. 


i. Order of removal in general. 


The ſtatute of the 13 & 14 C. 2. c. 12. which hath 
been ſo often canvaſſed in treating concerning ſettlements, 
is not yet to be diſmiſſed by us, dut will appear again 
under this head, in a new and quite different light; as 
being that upon which all the orders of removal are or 
ought to be eſtabliſned. And in this view, there have 
been as many caſes adjudged upon it, as in the other, al- 
though not altogether in ſo great a — 

In treating of this ſubject, we will firſt ſet forth the 
ſtatutes : Then the eſtabliſhed form of an order of re- 
moval thereupon : And then take the ſame in pieces or- 
derly and diſtinctly, thereby to diſcover the ſeveral ſhelves 
and rocks upon which numberleſs orders have been ſhip- 
wrecked. | 

It is true, the ſtatute of the 5 G. 2. whereby errors in 
point of form may be amended at the ſeſſions, hath in 
lome ſort remedied theſe defects; but that it may appear 
how ſuch errors are to be amended, and as it will be bet- 
ter if the order be ſuch as ſhall need no amendment, and 
is it ſtill remains a doubt upon that ſtatute, what ſhall be 
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deemed matter of form, and what ſhall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 
purſued upon that account. 

By the 13 C14 C. 2. c. 12. it is enacted as follows: 
Whereas by reafon of ſome defetts in the law, poor pesple are 
not reflrained from going 2 one pariſh to another, and there. 

re endeavour to ſettle themſelves in thoſe pariſhes where ther: 
1s the beſt flock, the largeſt commons or wafles to build cottages, 
and the moſt word for them to burn or deftroy, and when they 
have conſumed it, then to another pariſh, and et laſt become 
regues and vagabonds, it is enacted, That it ſhall be lawful, 


. upon complaint made by the churchwardens or overſeers of the 


Poor of any pariſh, to any juſtice of the peace, within 40 days 
after any ſuch perſon coming fo to ſettle in any tenement und:r 
the yearly value of 101, for any two juſtices of the peate (me 
whereof is of the quorum). of the diviſion where any perſm 
that is likely to become chargeable to the pariſh ſhall come t1 
inhabit, by their warrant to remove and convey ſuch perfin t1 
ſuch pariſh where he was laſt legally ſettled, unleſs he give 
ſufficient ſecurity for the diſcharge of the ſaid pariſh, to le 
allowed by the ſaid juſtices. ſ. 1. 

And if ſuc perſon Hall refuſe to go, or ſhall nat remain in 
fuch pariſh where he ought to be ſettled, but ſhall return of his 
own accord to the pariſh from whence he was removed, an- 
juſtice may ſend him to the haufe of correction, there to be pu- 
mfhed as a vagabond. ſ. 3. And by the 17 C. 2. c. 5. 
All perſons who ſhall unlawfully return to ſuch pariſh or place 
from whence they have been legally removed by order of tw: 
Juſtices, without bringing à certificate from the pariſh or place 
whereunto they belong, ſhall be deemed idle and diſorderly per 


Dns; and any one juſtice may commit them {being thereof con- 


vitted before him, by his own view, or by their own confelſim, 
or by the oath of one credible witneſs) to the houſe of correction, 
there to be kept to hard labour for any time not exceeding ou 
month, 1. 1. l 

And if the churchwardens and overſcers of the pariſh ti 
which he ſhall be removed, refuſe to receive ſuch perſon, and 
to provide work for him, as other inhabitants of the partſh; 
any juſtice of that diviſion ſhall bind any fuch officer in whom 
there ſhall be default to the aſſixes or ſeſſions, there to be in- 


Gifted for his contempt in that behalf. 13 & 14 C. 2. c. 12. 
f. 


oY. | 
And by the 3 W. c. 11. If any perſon be removed by vir- 
tue of this aft, from one county, riding, city, 11101 corporate, 
or liberty to another, by warrant of two juſtices ; the church- 


wardens or overſeers of the poor of the pariſh or town to _ 
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the ſaid perſon ſhall be ſo removed, are required to receive the 
ſai _ and if he or they ſhall refuſe jo to do, ſuch perſon 
/ offending ſhall (on proof thereof by the oath of two witneſſes 
lfore one juſtice of the place to which the perfon all be re- 
moved) for feit for each offence 5 l, to the uſe of the poor of the 

h or town from which ſuch perſon was removed, to be l. 
vied by diſtreſs, by warrant to the ton/table of the pariſh or 
nun where ſuch offender dwells ; and for want of ſufficient 
uiftreſs, the ſaid juſtice ſhall commit the offender to the cominon 
gan for 40 days. ſ. 10. 

Upon complaint made by the churchwardens or overſeers f 
the poor of any pariſh to any juſtice of the peace] By theſe 
words one juftice alone hath cognizance of the matter, 
ſo far as concerneth the complaint only : and by virtue 
thereof may iſſue his warrant to bring the party before 
him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint ; 
for he himſelf alone cannot hear and determine, but only 
bring the matter into the courſe of being heard and de- 
termined by two juſtices : and therefore it is moſt uſual 
for the two juſtices originally to iſſue their joint precept 
to bring the party before them for that purpoſe. Never- 
theleſs, if the party is willing, he may go voluntarily 
before the juſtices, at the requeſt of the overſeers, with- 
out any warrant at all. | 

The form of which warrants or precepts aforeſaid, 
where they are requiſite, may be to this effect : 

Warrant of one juſtice for a perfon to be examined 
concerning his ſettlement. 


Weſtmorland. } To the conſtable of 


TORASMU C H-as complaint hath been made before me 
one of his majeſty's. juſtices of the--pedce in and 
fer the faid county, - by «the: clurehiuardens and overſeers of the 
Poor of the pariſh o in the county aforeſaid, that 
A. P. hath tome te inhabit in the ſaid pariſb, not having gained 
any legal ſettlement therein, nor produced any eertificate own- 
ing him to-be ſettled elſeruhere, and that the faid A."P.-i5-litely 
to became chargeable to the ſaid pariſh of Theſe are 
therefore to require you to bring the ſaid A. P. before me, 
in be examined concerning the place of his laſt legal ſettlement. 

Herein 
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ſhall ſo think proper) before 
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Herein fail you not, Given under my hand and ſeal tl, 
— — day ＋7—. f 


Warrant of two juſtices in order to the adjudication. 


Weſtmorland. 5 To 


O RAS MUCH as complaint hath been made befor: 

us two of his majeſly's juſtices of the peace in and 
far the ſaid county, and one of us of the quorum, by the church- 
wardens and overſeers of the poor of the pariſh of ——— 
in the faid county, that A. P. hath come to inhabit inthe ſaid 
pariſh, not having gained any legal y therein, nor pro- 
duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is likely to become chargeable to the ſaid pariſh 


0 . Theſe are therefore ts require you to bring the 
faid A. P. before us, at the houſe of in in 
the ſaid county, on the day of 


at the hour of in the afterneon of the ſame day, t1 
be examined concerning the place of his la/t legal ſettlement, and 
to be further dealt withal according to law. Groen under cur 


hands and feals the day of 


It may alſo not be unfitting, eſpecially in cafes of doubt 
or difficulty, to give notice (if it may be) to the overſecr; 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, when 
the adjudication is made; which probably might prevent 
appeals oftentimes from ſuch adjudications and orders: 


Which notice may be to the effect following : 


Summons to ſhew cauſe againſt an order for removal, 


Weſtmorland. T O the churchwardens and over of 
the poor of the pariſh of —— m tht 
county of „and to every of them. ; 
This is to ſummon yon, or ſome of you, to appear (if yu 
„ and _—_ other Ao 
majeſiy's juſtices of the peace for the ſaid county of W. as 
be pr hg arr J. . th 2 the ſaid county of W. 
on the ——— day of at the hour of — in 


the afternoon of the ſame day, to ſhew cauſe why . P. 2 
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wt ta be removed from the pariſh f in the ſaid county 
of W. to your faid pariſh of = —. Given under 
hand—and feal——this—— day of in the year of 
wr lord 


And then the general form of an order of removal, as 
grounded upon the ſtatute of the 13& 14 C. 2. above re- 
cited, may be thus: 


The form of a general order of removal. 


Weſtmorland. O the chaurchwardens and overſcers of 
the poor of the pariſh of Orton in th 
ſaid county of Weſtmorland, and t9 the churchwardens and 
werſeers of the por of the pariſh of Penrith in the county of 
Cumberland, and to each and every of them. 

Upon the complaint of the churchwardens and overſeers of the 
torr of the pariſh of Orton aforeſaid in the ſaid county of 
Weſtmorland, unte us wheſe names are hereunto ſet and ſeals 
afixed, being two of his majeſly's juſtices of the peace in and 
for the ſaid county of Weltmorland, and one of us of the 
quorum, that John Thomfon, Mary his wife, Thomas 
thar ſen aged eight years, and Agnes their daughter aged four 
jears, have come to inhabit in the ſaid pariſh of Orton, nat 
having gained a legal ſettlement there, nor produced any certif:- 
cate owning them or any of them to be ſettled elſewhere, ang 
that the ſaid John Thomſon, Mary his wife, and Thomas 
and Agnes their children, are likely to be chargeable to the ſaid 
pariſh of Orton: Mie the ſaid juſtices, upon due proof made 
theref, as tuell upon the examination of the ſaid John Thom- 
lon upon oath, as otherwiſe, and likewiſe upon due conſodera- 
tion had of the premiſſes, do adjudge the ſame to be true; and 
we do likewiſe adjudge, that the lawful ſettlement of them thr 
ſad John Thomſon, Mary his wife, and Thomas an. 
Agnes their children, is in the ſaid pariſh of Penrith 7» tre 
ſaid county of Cumberland: Me di therefore require you the 
faid churchtoardens and overſcers of the poor of the ſaid parifh 
of Orton, or ſome or one of you, to convey the ſaid John 
Thomſon, Mary his wife, and Thomas ard Agnes their 
children, from and out of the faid pariſh of Orton, & the faid 
pariſh of Penrith, and them to deliver ta the cl urchrrardems and 
Ry of the poor there, or to fame ar ane of then, together 
with this our order, or a true copy thereof, at tho {ime tine 
ſuwing to them the original; And we do alſy e, reuire 
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ybu the ſaid churchwardens and overſeers of the poor of the ſaid 
pariſh of Penrith, to receive and provide 2 them as inbabi- 


tants of your pariſh. Given under our hands and ſeals the 
of in the—— year of the reign of his jaid 
majeſty king George the third. 

Weſtmorland] T. 2 G. 2. K. and the pariſh of St. H 
phenſon. There was an order of removal by the juſtices 
of the town of Bedferd, from the pariſh of St. Peter's in 
Bedford, to the pariſh of St. Ta N in the county of i 
Bedford. And it was only ſaid in the margin the Tin of 
Bedford, without mentioning in what county, It was 


2D — — — 


; moved to quaſh this order; and inſiſted, that it was ne- : 
ceſſary to mention what county this Bedford lay in, be- n 
cauſe the appeal muſt be to the juſtices of that county vl 
where it lies. And of this opinion was the court; but * 
did not quaſh the order, by reaſon of a flaw in the cer- 10 
tiorari by which it was removed. 1 Barnardift. 177, * 
196. 5 g 

To the churchwardens and overſeers of the poor of the pariſ B 

F Orton] If a place is extraparochial, and hath no over- th 
eers, the juſtices cannot remove from thence, becauſe 90 

there are none neither to complain nor to convey; but 00 
the juſtices ought firſt to appoint overſeers, and then to th 
remove. 2 Salk, 487. Fioleyg7, 98. nc 


Of the pariſh of Orton in the ſaid county of Weſtmorland] la 
The county in the margin is not ſufficient, but it mult 
appear in the body of the order that the place is in ſuch 
county, either expreſsly, or by ſome words of reference, 
as in the ſaid county, or in the county aforeſaid. Cal. of 8. 
151. Seff, C. V. 2. 181. #5 

In the caſe of Hzlbeck and Gilderſon, M. 16 G. 2. The 0 

borough of Leeds was in the margin, and the direction was, ” 
To the churchwardens and overſeers of the poor of the 
townthip of Holbeck in the ſaid borough, And by the , 
court, That is well enough. And the diſtinction is, be- w:; 


twixt orders and indictments. In orders, the margin is ho 
to be conſidered as part of the order, and a clear plain 0b 
reference to the county in the margin is ſufficient : But th; 


in indictments, the county muſt be expreſſed in the bo- 
dy, and a reference to the county in the margin is not a 
ſufficient. Burrow's Settlem. Caf. 198. "= 


And to the churchwardens and overſeers of the poor f be WI & 
pariſh of Penrith in the county of Cumberland] As the * le 
2 N ce 
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tices\ cannot ſend frem an extraparochial place, unleſs 
they have overſeers, ſo neither can they ſend to an ex- 
traparochial place, which hath no overſeers, becauſe there 
are none to receive them. 2 Salk. 487. Foley. 97, 98. 

E. 1 An. St. George's and St. Olaue's. The order was to 
convey one Thomas Gill to the pariſh of St. Olave, and it 
was directed, To the churchwardens and overſeers of the 
poor of the pariſh of St. Olave. Quaſhed : for they ought 
and can only order the pariſh officers where the intruſion 
is made, to make the removal. 2 Salt. 493. 


Of the pariſh of Penrith] E. 11 An. Spittlefields and 
Bromley. A poor perſon was ſent to the pariſh of Stepney, 
who did not appeal. On removal of the order into the 
court of king's, bench, exception was taken, that the re- 
moral ought to have been to the townſhip of Spittlefields ; 
for Stepney is divided into four townſhips, and the poor 
have been removed (rom one townſhip to another in the 
ſame pariſh, and the ſtatute takes notice of townſhips as 
well as pariſhes, and Spittlefields is a hamlet of Stepney. 
By the court: If a perſon is removed to a wrong place, 
that place ought to appeal, and fo Stepney ought to have 
done if it were a wrong place, or elſe the order will be 
concluſive upon them; but this is a matter here out of 
the record. Juſtices of the peace are not obliged to take 
notice of the diviſion of pariſhes into townſhips and vil- 
lazes, which maintain their own poor ſeverally and diſ- 
tiatly; and Stepney here upon an appeal might have ſhewa 
that the perſon did belong to the townſhip of Spittleſields, 
which might have been a reaſonable cauſe to diſcharge the 
order. Iwo townſhips within a pariſh are the ſame as 
two pariſhes ; yet churchwardens are overſeers of the 
poor of the whole pariſh (though ſo divided) and have a 


luperintendency over the whole villages and townſhips, + 


lin. Removal. II. 6. 


yen the complaint] H. 12 G. 2. K. and Hareby. It 
was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection is fatal, for the complaint is the foundation of 
the juſtices juriſdiction. Andr. 361. 


Upon the complaint of the churchwardens and aver ſcers of the 
par) E. 1 An. Weſton Rivers and St. Peter's, Exception 
to an order of removal, in that jt was ſaid to be upon 
complaint only, and not of the churchwardens or over- 
leers, By the court, This exception is fatal; far no 
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one can diſturb a man coming into a pariſh, but they that 
have authority todo it: A complaint from one not con- 
cerned is nothing; it may be the pariſh is willing to kecy 
him. 2 Salk. 492. 


Upon the comflaint of the churchwardens and overſcers of 
the poor of the pariſo F Orton afercſaid] AT. g An. Stalding 
and St. Jahn Bapiijt, The order was, To the church- 
wardens and overicers of the poor of the pariſh of Sp{4- 
ing, and to the churchwardens and overſcers of the pear 
of the pariſh of St. Jahn Baptij!: Whereas ecmplaint 
hath been made by you It was moved to guzth the 
ſame for the uncertainty, becauſe it did not fav, by 
which: but by Paris Ch. J. Sure that is well enough, 
for it is upon complaind of the right, if both complain, 


Foley. 267. 


Unto us whife names are hereunto fet and ſeals afixed, leing 
two of his maze/ly"s juſtices of the peace] An order was quath- 
ed, becauſe it did not appear that it was made by two 
Juſtices: It was only, Whereas complaint hath been 
made unto us; without reciting their authority as julli— 


ces. 5 Mod. 322. 
Two of his majeſly's juſtices of the peace] M. 4 G. K. and 


I*ſtrwoodhay, On complaint to one juſtice, two juſlices 
adjudge and remove; and it was held to be well: Other- 
wiſe, where one juitice ſets his hand to the order in the 
abſence of the other. Cafes of S. 107. Str. 73. | 

T. 11 G. 2. K. and J/ykes, It was held, that though 
the complaint may be to one juſtice, yet the examinaticn 
ought to be by two, and thoſe the ſame who ſign the 
order of removal. Str. 1092. 

And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and determining; tho' the prac- 
tice in many places is otherwiſe, 


Juſtices of the peace in and for the ſaid county] AH. 12 An. 
©. and Uplin. The order was quaſhed, becaule it did 
not ſay that they were juſtices of the peace, but only ju- 
ſtices of the county. Caſes of S. 27. 


In and for the ſaid county] M. 13 G. K. and Otter. 
Exception was taken to an order for ſaying unto us 
two of his majeſty's juſtioes of the peace in the county 
aforeſaid; for that by this it appears only that they lived 
in the county, and not that they were juſtices for that 


county: And the court held this to be a fatal n 
a 
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and quaihed the order for that cauſe. SJ. C. V. 2. 76. 
2 Salk. 474. 


The faid county] M. 8 IF. It was objected to an order, 
that it did not appear thereby that the juitices were of the 
divijton, which is required by the ſtatute: But this objec= 
tion was over-ruled, for that the ſtatute therein is only 


directory, 2 Salk. 473. 


The ſaid county of Weſtmorland] Where two counties 
ar? mentioned before, the c:unty aforeſaid is bad for the 
uncertainty. As in the caſe of Stepney and Cheſham, E. 
$G.2. The order was directed to the churchwardens 
and overſeers of the poor of two pariſhes in two differ- 
ent counties, and the juſtices call themſelves juitices of 
the peace for the county aforeſaid, And the order as 
quaſhed; becauſe it did not appear for which county 
they were juſtices. And the court can intend nothing. 
For thoſe who act under a juriſdiction given by act of 
parliament, mult ſhew their juriſdiction, Burrow's Settl, 
C/. 23. 

And one of us of the quorum] Abundance of orders for- 
merly have been quaſhed, for not ſetting forth, that one 
ot tue juſtices was of the quzrmm; but now by the 
26 G. 2. c. 27. no order ſhall be ſet aſide for that defect 
only, 

But if in fact neither of the juſtices tall be of the gus- 
rar, it ſeemeth nevertheleſs (except in the cafe hercaf- 
ter mentioned, 7 G. 3. c. 21.) that ſuch order mall not be 
200d; for although the ſtatute doth not require that the 
order ſhall ſet ſorch one of the juitices to be of the gus- 
run, yet it doth require that one of them ihall actually 
beſo. And there are many towns corporate wiole char- 
ters have no usrum, but only conſtitute certain of the 
chief officers juſtices to keep the peace, without giving 
thei power to hear and determine t=lonies, treſpaſſes, and 
other miſdemeanors. That is to ſay, they have the pow- 
er which the juſtices of the county at large have by the 
hiſt alignment in the commiſſion of the peace, which is 
the ſame that the conſervators of the peace had by the 
common law, and is all that the juſtic:s of the peace had 
ﬆ firſt by their commiiũon. The power of hearing and 
determining, which they have now by the ſecond aiſi n- 
ment in the commiſſion, and which only implies a gu- 
um, is a ſeparate and diſtinct authority, and was ſuper- 
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added to the former ſome years after the inſtitution cf 
the office of juſtices of the peace; and this power the juſti- 
ces in, divers towns corporate have not, and conſequently 
can have no quorum, 

E. 6 G. Albright and Stiptan. Upon an appeal from 
an order of removal made by two juſtices (one of the 
quorum) ; the ſeſſions, reciting that they had peruſed the 
charter of 4/bright, and it not appearing thereby that the 
two juſtices were either of them of the quorum, therefore 
they quaſhed the order of removal. But by the court, 
The order of ſeſſions muſt be quaſhed; not for want of 
any power in the ſeſſions to look into the juriſdiction of 
the two juſtices, for that they certainly have; but be- 
cauſe that want of juriſdiction is not ſufficiently alledged; 
fince they might have a juriſdiction though it did not ap- 
pear upon the charter of Albright. The ſeſſions ſhould 
have faid in genera], that it appeared to them, that the 
two juſtices were neither of them of the guorum, and that 
would have been gevd cauſe to quaſh the order of the two 
juſtices, Str. 300. 

But now by the 7 G. 3. c. 21. This is in part remedied: 
For if in any city, borough, town corporate, ' franchiſe, 
or liberty, they have one (and no more than one) juſtice 
actually of the guorum; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inſtru- 
ments, done or executed by two or more juſtices quali- 
ied to act within ſuch city or other place, ſhall be valid, 
although neither of the ſaid jultices ſhall be of the gas- 


HUM, 


That John Thomſon] AZ. 11 An. Southeuell and Need- 
well, Whereas a certain woman hath intruded, Theſe 
are therefore to require you to convey : Odjection, It 1s 
not ſaid who this woman was. And by Parker Ch. J. 
You muſt either name her, or ſay a certain woman un- 
known. Caf. of . 57. 

2. 10 An. Caſe of Newington, Whereas ſuch a per- 
ſon hath intruded into the pariſh, and is likely to become 
chargeable; Theſe are therefore to require you to remove 
him ith three children, Quaſhed as to the children, for 
they have removed more than is complained of, Caf. 9 
S. 45. 

Mary his wife, Thomas their ſon) H. 10 V. Jobnſons 
caſe, Order to remove a man and i family, not good; 
becauſe too general ; for ſome of the family might not be 
removeable. 2 Salk, 485. | 


M. 5 C. 
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M. 5 G. Beaton and Siflon. Order for removal of 
Thomas Block and his family: Upon the firſt reading 
quaſhed as to the family, becauſe too general. Str. 114. 

T. 9 V. Flixton and Reſtan. Order to remove Jane 
Smith and her five children; Quaſhed as to the children, 
for the uncertainty; becauſe it neither tells the names 
nor ages of the children: for ſne might have more chil- 
dren than five, and ſome of thoſe five might have gained 
ſettlements. Se. C. V. 1. 11. Foley. 278. 

T. 8 G. Hobey and Kingſbury. Tuo juflices adjudging 
the ſettlement of the huſband to be at Kingſbury, and that 
he is likely to become chargeable to Habq, ſend him, his 
wife, and ſon of one year old to Ang; And whe- 
ther this was good as to the wife and child, was the queſ- 
tion: And it was held to be well enough ; and the order 
was confirmed. Str. 527. 


Thomas their ſen aged 8 years, and Agnes their daugh- 
ter aged 4 years] M. q An. Q, and Midulebam. Order 


to remove a child, of the age of ten years, to 1iddleham, 


becauſe Midalebam was the place where his father was laſt 
legally ſettled, Quaſhed by the court : for that there 
was no adjudication that Middleham was the place of the 
child's laſt left legal ſettlement, and at that age it might 
have gained a ſettlement. Foley. 271. 

T. 10 An. Ringmore and Petwoarth, The order was, 
Whereas ſuch a perſon and his 3 children are likely to be- 
come chargeable, and their laf legal ſettlement, was at 
Ningmere. It was moved to quaſh the ſame, becauſe the 
childrens ages were not ſet forth, But by the court, It 
is not neceſſary in this caſe ; for the order ſays, they were 
laſt legally fettled in Ringmore, and then no matter what 
their ages are, Caſ. of S. 41. 

H. 11G. K. and Trinity. This rule was laid down; 
Every order that concerns the removal of a father and his 
children, ought to ſhew the ages of the children, for they 
may have gained a ſettlement in ſome other right, as by 

ing apprentices or fervants ; therefore their age ought 
to be ſet forth, that it may appear to the court, that by 
reaſon of their infancy they have not gained any ſettle- 
ment in their own right, but have only a relative ſettle- 
ment from their father. Seven years is an age that the 


court will preſume a child could gain a ſettlement at, in 


his own right; but if it appears upon the order that the 
child was above 7 years old, the order muſt ſet forth, 
"$3 wo 
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that ſuch child hath not gained a ſettlement in his own 
right. Se. C. V. 2.74. 

So in the caſe of Hcteling and Pradferd, II. 15 G. 2. 
The order removed the fither and children (without {ct- 
ting forth their ages) from Brad/ord to Bawlyg, and d- 
judged Powling to be the place of the father's laſt legal 
ſettlement. Ey the court: The citabliſhed rule is, that 
where the children are {cnt in conſequence of their f- 
ther's &Uulement, either the ages of the children mult be 
ſet cut (to jew that they are of ſuch tender years as not 
to have gained a ſettlement for themſclves); or there 
mult be an expreſs adjudication of their having gained 
no other ſettlement. Burreto's Setil. Caf. 177. 


Have come to inhabit] L. 12 An. Q. and Groffhan, 
The order ſets forth, that Henry Tate and his wife do c- 
deavsur to intrude into the pariſh. And quaſhed by the 
court; for that he cannot be removed out of the pariſh, 
unleſs he hath come into it. Caf. of S. 16. 


Not having gained a legal ſettlement there] E. 1 An. I i- 
ton Rivers and St. Peter's. Exception to an order of re- 
moval, that it was not ſaid, that the poor perſon did 
not rent a tenement of 101 a year, according to the words 
gf the act. But as to this the order was held good, 2 
Sek. 493. 3 Salk. 254. 


Aer produced ary certificate otening them or any of them to 
be ſettled elſewhere] For by the 8 & 9g IV. c. 30. If they 
have a certificate, they cannot be removed for being like- 
Iy to be chargeable, nor until they do actually become 
chargeable. But if the order ſet forth that they are ac- 
tually become chargeable, then this clauſe therein, con- 


- cerning the certificate, is ſuperfluous. 


Likely to become chargeable] Scrivenbam and St. Nicholas. 
Order, not ſaying that the party was likely to become 
chargeable: Quaſned. 3 Salk. 255. 

H. 4 C. Teelby and J/illerton, Order, Whereas com- 
plaint hath been made, that Aune Stamp may become 
chargeable. We adjudge the ſame to be true. Quaſhed, 
for that the act enables the juſtices only to remove per- 
ſons likely to become chargeable, and not perſons that 
poſſibly may be chargeable, for no one can ſay who may 
not be chargeable; and there is as much difference in this 
caſe between may and /ikely, as between a poſſibility and 4 
probauiity. Sg. C. J. 1. 117. Str. 77. 


. 7. 10 fl. 
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T. 10 An. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide, Objected, that is un- 


certain z it may be ten years hence; Quathed, Cafes of 


S. 39. 
Note; It doth not appear from any adjudged caſe, 


that upon appeal it was ever controverted, whether the 


perſon was or was not hkely to become ch2r=*2able. - And 


in the caſe of South Sydenham and Lamer tir, T. 3 G. Mr 
J. Eyre ſaid, that by the words of the act, living on a te- 
nement under 101 a year, and likely to become Charge- 
able, are convertible terms. SZ. C. V. 1. 115. 

Nevertheleſs, complaint mutt firſt be made, that the 
party is likely to become chargeable, before the juſtices 
can remove. And, in the caſe of X. and yt, 7. 11 C. 
2. an information was granted againſt a juſtice, for taking 
the examination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the partih contrary to la; Without com- 
plaining at the ſame time, that he was likely to become 
chargeable. Andr. 238. 

It may be proper to take notice in this place, of the act 
of the 3 C. 3. c. 8. concerning officers, ſoldiers, and 
ſailors, who ſerved in the late wars; which makes-a pro- 
viſion, with reſpect to ſuch perſons, that had not been 
made by any former act. Before this act, they might 
have ſet up trades in any city, town corporate, or other 
place, without being moleſted by reaſon of their exorot- 
ung ſuch trade; but for other reaſons they might have 
been removed; as if they did not bring a certificate, and 
were likely to become chargeable, But now by this act, 
ſuch oficers, mariners, ſoldicrs, and marines, who have 
ſerved fince Nv. 22, 1748, and not deſerted, and alſo 
their wives and children, may f2t up ſuch trades as afore- 
ſaid, without any moleſtation by reaſon of the ufing of 
ſuch trade; nor ſhall they, or their wives, or children, 
Curing the time they ſhall exerciſe ſuch trades, be remoye- 
able to their place of ſettlement, until they ſhail become 
adually chargeable, Two juttices, in the mcan time, 
may ſummon and examine them, concerning their place 
of ſettlement ; and ſhall give them an atteſted copy of 
their a&davit, which ſhall be admitted as evidence in any 


av 
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* 


Mons. So that ſuch perſons now, in 
until they ſhall actually become chargeable.” So that their 
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cate; and in many caſes is preferable to a certificate, 
ſince thereby they are in a better capacity of obtaining 
ſettlements for themſelves, their children, ſervants, and 
apprentices.— And therefore the adjudication, as to ſuch 
perſons, muſt be that they are chargeable, and not that 
they are likely to become chargeable; for until they ate 
chargeable, they cannot be removed. 
So alſo, by the 7 G. 3. c. 40. the ue. at any 
turnpike gate ſhall not be removeable from the toll houſe, 
until he ſhall be actually chargeable. / 46. 


To the 2 pariſh of Orton] T. 10 Au. Q and Brad- 
ford. —Likely to become chargeable, but not ſaid to what 
pariſh ; Quaſhed. Cafes of S. 40. 

But in the caſe of Barholm and Witham ſuper montem ; 
H. 5 G. By the court: It appearing to us that he i; 
likely to become chargeable, is ſufficient, without ſaying t 
the pariſh from whence removed ; for it is not to give a 


Juriſdiction, but only the reaſon of the judgment. Str, 


142. 

And, M. 7 G. Maid/lone and Dething. It was held well 
enough in an order of removal, to ſhew a complaint that 
the party is come into the pariſh of Dething, and is likely 
to become chargeable, without ſaying farther, t the ſaid 
pariſh ; | Dething. Str. 393. , 

And, E. 12G. X. and Leefield. An order of removal, 
whereby a perſon was adjudged likely to become charge- 
able, without ſaying, to the pariſh from whence remeved, 
was confirmed. Str. 698. 

Theſe indeed are but ſcraps of caſes, minuted down by 
gentlemen for their own private uſe, and therefore per- 
haps not certainly to be relicd on. And in the caſe of 
St. Nichzlas Gloucefter and St. Peter's Briſtol, H. 11 6. 
Upon an order of removal of Mary M bite, the reciting 
part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of St. Nicholas; but in the adju- 
dicating part it was only ſaid, that ſhe was likely to be- 
come chargeable, without ſaying to the pariſh of St. Ni- 
cholas. The court allowed this to be a good exception, 
and faid they would not take theſe orders to be good by 
intendment; for the court will not intend a juriſdiction 
in the juſtices, where they do not intitle themſelves to 
it upon the face of the order. Se. C. V. 2. 73. 

And in the caſe of Bourne and Spalding, E. 8 C. 2. 
The complaint was, that the pauper was likely to be- 
come chargeable to the pariſh of Spalding; and the ad- 

judication 
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judication was, that the pauper was likely to become 


chargeable, generally, without ſaying to the ſaid pariſh of 
Spalding. And by lord Hardwicke Ch. J. There muſt be 
either an expreſs adjudication, or a plain reference to the 
complaint; becauſe it is the very point upon which the 


juriſdiction of the two juſtices is founded. Here the 


complaint is right; but the. adjudication is at large, 
there being no words of reference. It is only that the 
pauper is likely to become chargeable, Now this may be 
to his relations or parents, as well as to the pariſh. And 
he cited the caſe of St. Nichalas's and St. Peter's as ſimilar 
to the preſent: And ſaid, that the caſe of Barholm and 
Mitham was not finally determined by the court, but was 
referred to the judge of aſſize. And he added, that there 
was no caſe that he could meet with, upon the ſtricteſt 
enquiry, where an adjudication at large, without ſome 
words of reference to the complaint, was holden to be 


good. Burrow's Settl. Caf. 


9. 

So in the caſe of t ah and Clyſthydon, M. 13 G. 2. 
It was objected, that the paupers were ſaid to be likely 
$0 become chargeable, but did not ſay to what pariſh, 
The words were, And whereas upon due examina- 
„ tion and enquiry it appears to us, and we do accord- 
e ingly adjudge that they are likely to become charge- 
„ able.” And by Lee Ch. J. and the court: The objec- 
tion is fatal. A complaint muſt appear of the paupers 
being likely to become chargeable to the. pariſh from 
whence removed ; and there muſt be an adjudication of 
the truth of it. For the juſtices have no authority with- 
out ſuch complaint and adjudication. We cannot ſupport 
an order by implication. There is no neceſſity indeed 
for any particular form of words. But there muſt be an 
adjudication of it in ſome words or other Burrow's Settl, 
Caf. 138. 

And in the ſame term, between the inhabitants of Ne- 
therton and Hoblench, an order was given up as indefenſi- 
ble, on the like objection. Burrow's Settl. Caf. 139. 


Upon due progf made thererf, as well upon the examination. 
c.] H. 13 G. 2. KX. and Fiſherto Dallemer. Upon 
due conſideration was held to be ſufficient; for that due 
conſideration implies a due examination, Se. C. V. 2. 
45 


Examination] T. 12 W, Ware and Stanſtead Mount 
Firchet, Exception to an order, for that it was ſaid, it 
appears 
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appears upon examination before us or exe of us, Ny the 
court; Ihe examination ought to be before both, because 


both are to make the judgment of removal. And Gt 


J. ſaid, the ſtatute directed, and the practice was, to mae 
complaint to one juſtice, and he grants his warrant to bin; 
the pauper before two juſtices, and then they two cxaniuc 
and remove. 2 Salk. 488. 


Examination cf the ſaid John Thomſon] T. 119 126, 
2. K. and Jykes, A perſon ought to have notice, aud 
be heard before he be removed : for he may produce a 
certificate, or give other ſufficient ſecurity, or thew cauſe 
otherwiſe why he ought not to be removed; eſpecially as 
he himſelf perhaps, by the removal, is likely to be the 
greateſt ſufferer: and therefore natural juſtice requires thut 
he be not condemned unheard. Andr. 238. 


Of the ſaid John Thomſon upon oath] H. 10 C. Mun. 
ger-hunger and Narden. Exception was taken to an cr 
der, for that it was ſaid to be made upon due c, 
without ſaying z cath: But by the court, This is 
ſufficient; for where it is ſaid to be made upon due ex- 
amination, it ſhall be underſtood to be upon cath. 5.“ 
C. J. 2. 40. 

In the aforeſaid caſe of A. and J/yhes, one juilice took 
the examination, and other two juſtices removed upon 
the ſole examination, and in the order did ſet forth thac 
the party was examined before themſelves; for which, 
and for not ſummoning the party before them, an in- 
formation was granted againſt the two juſtices. nr, 
238. 

AZ. 13 G. 2. Coln St Aldwin's and Hightworth. The 
order of removal appeared to be wholly grounded upon 
an examination taken by two juſtices of another county; 
and was therefore quaſhed. They ought to have ex2- 
mined into the matter themſelves; and in the preſence 
of both together, and not ſeparately. And tho' they 
were not bound to ſet forth the grounds of their adjuvi- 
cation; yet when they do ſet them forth, the court are to 
judge of them. And in this caſe, the examination which 
was relicd upon being taken by two juſtices of another 
county, and the perſon examined by thoſe juſtices re- 
mained ſtill alive, for ought that appears to the con- 
wary; it is plain, this depolition ought not to have been 
received as evidence to ground their adjudication upon; 
tho* it might perhaps have been uſed as concurring evi- 


cence, And lord chief juſtice Lee ſaid, he had . 
ear 
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card it declared, that both juſtices ought to be preſent 
t the viva vice examination of the witneſſes. And 
Ir. juſtice Page ſaid, he remembred a cafe, wherein it 
was determined that both juſtices muſt be preſent; and 
that it is not ſufficient for one juſtice to examine the 
matter and tranſmit it to the other, and that other to ſign 
the order without cxamining into the matter himſelf. 


Burroto's Settl. Caf. 136. 


Do adindge the ſame to be true] T. 13 IV. Suddeſcomb and 
Burwaſh. Order quaſhed, becauſe it was only ſaid to 
be complained by the officers, that the perſon removed 
was likely to become chargeable, but not adjudged fo by 
the juſtices. 2 Salk. 491. 

H. z G. X. and eſtivcad. Order quaſhed, becauſe 
the juſtices only ſay, Me order him to be removed to — a 
place, as the place of bis laſt legal ſettlement, without adjudg- 
ing that to be the place. Str. 73. 

T. 3& 4 C. 2. K. and Minchin-hampten. Order, 
Whereas complaint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudgs that the laſt place 
of his lawful ſettlement is in the pariſh of M;chin-hamp- 
Un. Objected, that here is no adjudication that he is 
likely to become chargeable ; and quaſhed for this reaſon. 
Sf. C. V. 2. 93. 

7. 4 G. Stailinburgh and Harbay. On examination 
we do believe the ſame to be true. Quaſhed ; for a man 
nay believe a thing on uncertain evidence. S. C. V. 1. 
131. 

. 10 An. IWaltham Magna and Parva. Whereas ſuch 
2 perſon is likely to become chargeable, as we are cred:bly 
'nfirmed, theſe are therefore to require you to remove: 
Quaſhed, for that here is no adjudication that he is likely 
to become chargeable, and this is only the belief of ano- 


ther. Caf. of S. 38. 


And we ds likewiſe adjudge that the lawful ſettlement] E. 
9. Bury and Arundel, W kereas complaint hath been 
made unto us, that Jaceb Duckin, with his wiſe and chil- 
dren, came from his place of abode and laſt legal ſettle- 
ment in Bury to Arundel, We therefore require you to re- 
move: Naught ; for there is no adjudication of the juſti- 
ces which was his laſt legal ſettlement, but only a com- 
plaint that Bury was, which doth not appear whether true 
or falſe, 2 Salk. 479. 

T. 12 An. Eglium and Hartley-wintly. An order ad- 
Judges that a man was ſettled at ſuch a place; aud there- 
tore 
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fore they remove his widow thither : Quaſhed ; for that 
here was no adjudication of the widow's ſettlement, and 
-ſhe might have gained a ſettlement after the death of her 
huſband. 8%. C. V. 1. 45. 

T. 3 46. 2. X. and Warnbill. Adjudication that 


the la/? legal place of the pauper is at Narnbhill in the county 


of Berks, Quafli:d ; for that is no adjudication of the 
fettlement. Seſſ. C. V. 2. 92. 


H. 3 An. It was held, that kgal ſettlement and laſt legal 
ſettlement are the ſame thing; becauſe by every new ſet- 


tlement the precedent is diſcharged. 2 Salk. 47 & | 
E he juſti- 


AM. 12 An. St Mary Ottery and St Mary's. 
ces in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge : By the court; they 


ſhould have ſaid, he was laſt ſettled there; an order is a 


judgment, and muſt be certain and poſitive : he might have 
been ſettled elſewhere, and they not know it. Quathed, 


Caſes of S. 32. 


And provide far them] The ſtatute directs, that the place 
whither they are ſent ſhall receive and provide for them; 
for which reaſon the ſame is inſerted here in the order: but 
it ſeemeth that when the removal is into another county, 
thoſe words are unneceſſary, becauſe ineffectual; for that 
the juſtices in one county cannot take order for the relief 
of poor perſons in another county. 


[Beſides this general form of removal to the place 


of ſettlement, there may be other removals, as of wives 


to their huſbands, children to their parents, apprentices 
or ſervants to their maſters, or of perſons brought illegally 
from one pariſh to another. But this is not in purſuance 
of the ſtatute of the 13 & 14 C. 2. but of the general 
power of the juſtices in regulating matters relating to 
poor perſons. Thus in the caſe of X. and Banbury. A 
conſtable without warrant brought a child from Þreughton 
to Banbury, Two juſtices of Banbury made an order, 
- reciting the fact, to return the child to Broughton, there 


to be provided for according to law. The court held 


the order good, for returning the child to the wrong 
doers; and therefore that part of the order was affirmed; 


-but it ought not to be- faid, to be there provided 
for; but they are to be left to take their courſe accord- 


ing to law; therefore that part was quaſhed. Cond, 
| - 80 
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So in the caſe of X. and Graveſend, E. 131. Two 
juſtices ſend Fane Goodberry from Graveſend to Lawton 
her maſter in Chadtuell (with whom ſhe was hired as a ſer- 
vant for a year) until ſhe ſhould be diſcharged. After-, 
wards, on the 21ſt of November (the firſt order being made. 
the bth of November by the juſtices of Graveſend) another, 
order was made by two juſtices of the county of Eſſex, 
fend the ſame perſon from the pariſh of Chadwell to the 
pariſh of Graveſend. It was inſiſted that the ſecond order 
was ill, being made before any appeal from the firſt order, 
or diſcharge from the ſervice. But not allowed by the 
court: For the firſt order was to ſend the perſon to her 
maſter, and not to ſend her to the pariſh of CHaduell as 
the place of her ſettlement. Comyns 97. For both. 
the orders in this caſe might well ſtand together: and the 
queſtion upon the merits might be determined on appeal 
to the ſecond order.] | , 


$0 much concerning the uſual form of an order of re- 
moval : And after ſuch order and adjudication is made, 
that the ſame may appear upon record afterwards, in order 
to charge the pariſh, it was ſaid by Holt Ch. J. (1 Salt. 
456.) that the moſt regular way for the juſtices to proceed 
is to make a record of the complaint and adjudication, and 
upon that to make a warrant to the churchwardens and 
overſeers, to convey the perſons to the parith to which 
taey ought to be ſent, and deliver in the record by their 
own hands into court the next ſeſſions, to be kept there 
amongft the records, to charge the pariſh. But how 
ſuch record ſhall charge the pariſh is not perhaps very 
evident ; unleſs it ſhall appear likewiſe, that a removal 


was made in purſuance of ſuch order: otherwife, how 


ſhall the pariſh be charged by an order which poſſibly they 


knew nothing of, and conſequently could have no op- 
portunity to appeal againſt? It is uſual in ſome places, 
for the overſeers who made the removal, to bring the ori- 


ginal order to the next ſeſſions, and there make oath, * 


that they removed the party in purſuance of fuch order, 
and if then there appear to be no appeal againſt it, the, 
order is confirmed by the court, and filed amongſt the re- 
cords. And although ſuch confirmation is merely void, 
becauſe the ſeſſions have no juriſdiction therein, unleſs in 


the caſe of appeal, which here is not; yet ſuch coufir- 


mation is alſo ſuperfluous and-needleſs, for the order not 
appealed againſt. is final without mote. And as ſuch or- 
der is a record of itſelf, and contains in it the adjudica- 

tion 
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tion of the juſtices, it ſeemeth that the court may record 
thereupon likewiſe, that no appeal was made, for in that 
caſe they are the proper judges whether an appeal was 
made or not, But ſtill jt feemeth, that unleſs it be upon 
appeal,” they have no power to enquire concerning the 
removal, for that as to them is extrajudicial: But thz juf. 
tices, who made the order, have a right to ſee it executed; 
and therefore they may enquire upon oath, whether the 
removal was duly made; and if it was, they may record the 
whole. Which record of the whole proccedings, being 
delivered in at the next ſeſſions, and the court thereupon 
recording likewiſe that no appeal was made, in fuch caſe 
perhaps the pariſh may be concluded. And the form 
thereof may be thus : | 


Weſtmorland. E it remembred, that on the nineteenth; 
day of January, in the thirty-ſecond yeur 
of the reign of our lord George the ſocond of Great Britain, 
rance, and Ireland, king, defender of the faith, aid 55 
forth, at Middleton in the county aforefaid, Roger Thirn- 
beck overſeer of the poor of the townſhip of Middleton afere- 
faid in the county aforeſaid, cometh before us, John Moore, 
efquire, and Richard Burn, clerk, two of the juſtices of ty 
ſaid lord the king, aſſigned to keep the peace of cur ſaid turd the 
Ling within the ſaid county, and alſs ta hear and deterine 
divers felonies, treſpaſſes, and cther miſdemeanors in the ſaid 
county committed, ard of the guarum, And complaineth 10 1 
the ſaid juftices, and giveth us to underſtand and be informed, 
that Solomon Caradice, fon of Alice Caradice, aged nie 
years, hath come to inhabit and doth inhabit in the ſaid ticcn- 
ſhip of Middleton in the county aforeſaid, and is likely 70 le- 
come chargeable ts the ſaid tatunſbip, and that the ſaid Solo- 
mon Caradice hath net gained any legal ſettlement within te 
faid totonſbip, nr hath produced any certificate ouoning him the 
ſaid Solomon Caradice to be ſettled elſewhere ; and theren pen 
he the ſaid Roger Thirnbeck prayeth cur warrant to remete 
and convey the ſaid Solomon Caradice to the pariſh or place 
where he the ſaid Solomon Caradice was laft legally ſeitied. 
And en the — nineteenth day of January in the ear 
aforeſaid, at Middleton æfereſaid, in the ccunty cfere- 


ſaid, Margaret Caradice, grandmother of the ſaid v0- 
lomon Caradice, cometh before us the juſtices aforeſaid, 
and upen her cath on the holy goſpel to her then and there ty 
us the juſtices aforeſaid adminiſtred, depoſeth and ſweareth, 

that fhe the ſaid Margaret Caradice had a daughter wheſe 


name 
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name was Alice Caradice, which Alice Caradice was never 
married, and is:now dead, and that ſbe the ſaid Alice Cara- 
dice &d bear the ſaid Solomon her ſon, at the pariſh of Bee- 
tham in the county aforeſaid, and that the ſaid Solo:non hath 
lien carried or gone about the country eder fince in a flate of 
varrancy, that is to ſay, wandring and begging, and doth nxw 
inhabit in the ſaid townſhip of Middleton with William Ca- 
tadice grandfather of him the ſaid Solomon. 

Iliereupon, and on due conſideration had of the premiſſes, 
we the juftices aforeſaid, on the ſaid nineteenth day of January, 
in the year aforeſaid, at Middleton 22 in the county 
aforeſaid, d make our warrant under our hands and ſeals in 
the form and werds follxwing ; that is ts ſay, ¶ Here ſet forth 
the warrant of remoyal. ] 


Aud afterwards, on the twenty-firft day of January in the 
year aforeſaid, at Middleton aforeſaid in the county aforeſaid, 
the ſaid Roger Thirnbeck, overſeer of the poor aforeſaid, 
cometh before us the juſtices aforeſaid, aud upon his oath on the 
holy goſpel to him by us the ſaid juſtices adminiſtred, depoſeth 
and ſtueureih, that on the twentieth day of January in the year 
aforeſaid, he the ſaid Roger Thirnbeck did remove and con- 
vey the ſaid Solomon Caradice from and aut of the ſaid town- 
{hip of Middleton 0 the ſaid pariſh of Beetham, and him the 
ſaid Solomon Caradice, together with a true copy of our war- 
rant aforeſaid, did deliver to O. P. overſeer of the pear of the 
pariſh of Beetham aforeſaid, at the pariſh of Beetham afore- 
ſaid in the county aforeſaid. In witneſs wheresf,, we” the ſaid 
juftices, at Middleton aforeſaid, in the county aforeſaid, the 
twenty-firſt day of January in the year aforeſaid, ts this pre- 
ſent record do ſet our ſeals, 


And to this may be annexed the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againft. 
And it may be proper to have duplicates ; one filed at the 
leſſons, and the other kept by the townſhip, 


By the 3 V. c. 11. as aforeſaid, there is a penalty of 
5 lied on the churchwardens or overſecrs not re- 
ceiving a perſon ſent by warrant of removal. On which 
this caſe happened: M. 28 G. 2. X. and Davis. Indict- 
ment for refuſing to receive a pauper, ſcent by order of 
two juſtices to the liberty of the Tower, Plea, not guilty, 
Verdict againſt the defendant. It was moved in airef! of 
judgment, that the 3 V. c. 11 having directed another 
method of puniſhment, te wit, a fine to be levied by war- 
rant 
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rant of diſtreſs in a ſummary way, that ſhould be riAly 
purſued. — Denni on J. If a ſtatute create a new offence, 
and give a puniſhment, that rule muſt be followed ; but 
if the offence was before at common law, and a new pu- 
niſhment only given, it is indictable alſo. So if one ſta- 
tute give one putiiſhment, and another ſtatute give another 
puniſhment, the proſecutor has his election. This was 
an offence before the 3 W. Such a pariſh officer might 
have been indifted on the 13 & 14 C. 2. c. 12. or what 
would have become of a pauper in caſe of diſobedience 
between the paſſing thoſe acts? But the 3 V. . II. 


does not relate to removals from pariſh to pariſh, but from 
county to county ; and therefore there is no remedy but. 


by indictment. Faſter J. In all cafes where a juſtice 
has power given him to make an order, and direct it to 
an inferior miniſterial officer, and he diſobeys it, if there 
be no particular remedy preſcribed, it is indictable. And 
judgment was given againſt the defendant. [To which 
may be added, that the ſtatute of 13 & 14 C. 2. c. 12. 
requires in expreſs words, that ſuch officer refuſing all 
be bound over to the afſizes or ſeſſions there to be indicbed.] 


If the perſon removed returns of his own accord, with- 
out a certificate; the aforeſaid act of the 13 & 14 C. 2. 
c. 12. and alſo the vagrant act of the 17 G. 2. c. 5. have 
directed that he ſhall be ſent to the houſe of correction, 
according as is above expreſſed. In the caſe of X. and 
Angell, T. 8 G. 2. The juſtices of Berkfhire had a petty 
ſeſhons to ſearch after vagrants, and a poor man refiding 
in the pariſh of Bingfield, being examined, confeſſed him- 
ſelf to be ſettled in the pariſh of Sunning ; whereupon the 
juſtices ordered him to be removed ts Sunning. On his 
returning from Sunning without a certificate, the defendant, 
who was one of the juſtices that had been preſent at the 
ſaid petty ſeſſions, did, without any ſummons, or oath 
made of his return, commit the man to the houſe of cor- 
rection, where he was kept three days. Upon this, the 
court was moved to grant an information againſt the juſ- 
tice, The court allowed the tranſactions of the petty 
ſeſſions in this caſe to be irregular, becauſe there was no 
complaint made of his being chargeable or likely to be 
chargeable to the pariſh of Bing field; but yet, as that was 
only a miſtake of judgment, the court would not have 
thought it worthy of puniſhment ; but the ſending him 
to the houſe of correction, after having convicted him un- 
heard, being contrary to natural juſtice, they were _ 
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able to grant an information, but as no malice appeared 
in the juitice, the court allowed the proſecutor to acce 
of ſome propoſal made by the juſtice, to make him ſa- 
tisfaction. Caſes in the time of lord Hardwicke, 124. - 
In the caſe of Baldwin and his wife againſt Blackmore, 
eſquire, E. 31 C. 2. Baldwin and his wife were removed 
by order of two juſtices from Marſden to Bantnetoton. 
Which order was not appealed againſt. Afterwards, they 


both of them returned to Mar/den without bringing a cer- 


tificate... Of which, complaint being made in writing and 
upon oath to the defendant Mr Bluckmore, who was a 
juſtice of the peace for the county of Lancaſter, he iſſued 
his warrant to bring them before him ; who being accord- 
ingly brought, TP the facts fully proved upon oath, he 
committed them to the houſe of correction, until they 
ſhould be diſcharged from thence by due courſe of law, 


Upon the trial of this cauſe, there was a verdict for the 


plaintiff, and is damages, ſubject to the opinion of the 
court, on the two following queſtions : 1. Whether there 
1 not to have been a previous conviction of vagrancy. 
2. Whether the wife could be convicted of vagrancy, or 
de liable to be ſent to the houſe of correction for return- 
ing without a certificate, as ſhe only accompanied and ro- 
hided with her own huſband. On the argument of this 
cauſe, lord Mansfield intimated, that it would be a very 
right thing to compromiſe this matter; and he deſired to 
de informed how the uſage had been, about ſending the 
wife to the houſe of correction with the huſband : (tho? it 
would not indeed, as he obferved, alter the law.) After- 
wards. this caſe being mentioned as ſtanding for the opi- 
nion of the court, Mr Norton {for the defendant) ſaid, 
ne had ſeveral certificates of its being the practice, for 
juſtices to commit the wife, as well as the huſband, for 
returning to the pariſh from whence they have- been 
removed, altho'. ſhe ſo returned with her huſband. — 
Lord Mansfield delivered the refolution of the court : He 
obſerved,..that it was manifeſt the juſtice had not acted 
intentionally wrong. And it is plain that the jury were 
of that opinion, as appears by their giving = Is da- 
mages. "The court would gladly therefore have leaned to- 
wards excuſing, this gentleman from ſuffering for what he 
had honeſtly and without any bad intention done, if they 
could have found bim juſtifiable by any legal excuſe. But 
there is one fatal objection to his proceeding, which we 
cannot get over, 2 which puts all the other points out 
of the caſe; and that is, that the warrant of commitment 
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is illegal. The legality of the warrant depends upon twy 
acts of parliament, or at leaſt upon one of them. For 
there are; two acts of, parliament, upon one of which tws 
this warrant muſt be founded; tho” it doth not appear 
upon which of the two the juſtice proceeded. Theſe two 
acts are, the 13& 14 C. 2. c. 12. (a Jaw made before 
the certificates under the late acts exiſted ;)- and the 17 
G. 2. c. 5. (which relates to-perſons returning without 
bringing ſuch a certificate.) Now the warrant is not 
within the former of theſe acts: The commitment is, til 
diſcharged by due courſe of law ; whereas upon this act it 
ſhould haye been, to the houſe of correction, there to le 
puuiſbed as @ vagabond, or, to a publick workhouſe, there 


iso be employed in work and labour, Nor can this warrant 


be good on the latter act; becauſe the power given to the 
juſtice by that act is, to commit ſuch offenders to the 
houſe of correction, there to be kept to hard labour for any 
time not exceeding one month: Whereas this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
ciſe limited time as the act directs. Therefore the war- 
rant of commitment is totally illegal; and conſequently, 
the plaintiff is intitled to*the damages that he has reco- 
vered. Burrow, Mansfield. 595. 

Note, It ſeemeth adviſcable, if the party returns with- 
out a certificate, not to ſend him to the houſe of correc- 
tion tilh the time for appealing againſt the order of te- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 
main in ſuch pariſh where he ought to be ſettled, he ſhall be 
ſent to the houſe of correction. And the 17 (..2.. lays, 
All perſons who ſhall wnlawfully return to ſuch pariſh or 
place from whence they have been legally removed by or- 
der of two juſtices, ſhall be ſo ſent to the houſe of cor- 
rection. It is true, the order may be ſuppoſed /egal till 
reverſed : But it may put the pauper to great inconve- 


-nience, in removing his goods, family, and trade; and 


then returning (poſſibly) after the next ſeſſions. 


ii. Order of removal of a certificate perſon. 


As it will appear from what hath been ſaid under the 
former head, concerning the removal of poor perſons 
having no certificate, that in moſt of the books there are 
many bad orders; ſo it will appear alſo from thence, and 
from what will be ſaid under this head, concerning the 
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emoval of certificate perſons, that as to this kind of re- 


moval there is ſcarce one good order (which is a little 


urprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute. 
of the 5 C. 2. for there are objections which go to the 
zer. fence and ſubſtance of the order, eſpecially the 


wat of, proper adjudications, either that the party is 


te-ome (chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
cr both: for judgment without adjudging, is a contra- 
dition ; and where there is no judgment, there is in 
frictneſs nothing to appeal againſt, but only an order 
that the pariſh fhall receive and provide for a. perſon, whe 
for aught appears doth not belong to them. 

By the 8& 9 M. c. 30. If any perſon who ſhall come 


nt any pariſh or place, there ta refide, ſhall deliver a certi- 


fate to one of the. churchwardens or overſeers there, ſuch 
urtificate ſhall oblige the pariſh or place granting the ſame, 
u receive and provide for the perſon mentioned jn the - ſaid 
urtificate, together with his family, as inhabitants of that 
yaryſh, whenever they ſhall happen to became chargeable to, or 


le forced to aſt relief of the pariſh, townſhip, or place, to 


which ſuch certificate was given ; and then an not More, 
it ſhall be lawful for any ſuch perſon, and his children, t 
ln in that pariſh, not having otherwiſe acquired a legal ſet- 


lument there, to be removed, conveyed, and ſettled in the 


pariſh or place from whence ſuch certificate was brought, 
bb. ; | 


And by the 3G. 2. c. 29. I ben any overſeer or other 


perſon Hall remove back any perſons or their families, reſiding | 


rr a certificate, and becoming chargeable, to the pariiò or 
place to which they, ſhall belong; ſuch overſeer or other per- 
ſm ſhall Je reimburſed ſuch reaſonable charges as they may 
bave been put unto in maintaining and removing ſuch per- 
ſms, by the churchwardens or over ſcers of the place to which 
ſuch perſons are removed; the ſaid charges being firſt aſcer- 
tamed and allzwed of by one er mare juſtices far the county 
er place to which ſuch removal ball be made; which ſaid 
tharges ja aſcertained and a owed, Hall, in ＋ of a ref uſal 
of payment, be l:vied by diſtreſs and ſale of the goods of the 
dhurchwardens and overſeers of the place to which ſuch certi- 
1 perfon is removed, by warrant of ſuch juſlice or juſtices. 
9. is 
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Fotm of an order of removal of a certificate perſon, 


VI To the churchwardens and overſeers of 
pee: the poor of the pariſh of Orton in the 
* faid county of Veſtmorland, and to the 
Weſtmorland. churchwardens and overſeers of the 
353 poor of the pariſh of Penrith in the 
county of Cumberland. 


XIyHEREAS toniplaint hath been made by the cburch- 
VY tardens and overſeers of the poor of the pariſh e 
Orton aforeſard in the ſaid tounty 0 Wellmelland. = 
whoſe names are hertunto ſet, ard ſeals affixtd, being two if 
his majefty's juſtices of the peace in and for the ſaid county of 
Weftorland, and one of us of the quorum, that John Thom- 


ſoh, Mary his wife, Thomas their ſon aged eight years, and 


Agnes their daughter aged four years, having for ſome time laſt 
paſt" dwelt in the pariſh of Orton afortſaid, being allied ſo i 
do by reaſon of a certificate bearing date the —— day of — 


in ROE of our lord under the hands and feals of A, C. 


aud B. C. churchwardens, and A. O. and H. O. overſeer 
F the poor of the faid pariſh of Penrith, atigſted by A. W. 
and B. W. two credible witneſſes, and allowed by J. P. and 


K. P. eſquires, two of his majeſty's juſtices of the peace for th: 
ſald catmty of Cumberland, 5 to the direction i the 
Several a#ts of parliament in fuch caſe made and provided, are 
become chargeable to the ſaid pariſh of Orton ; And whereas it 
appears is us, as well upon the oath-of the ſuid John Thom- 
hm at otherwiſe, that neither they the ſard John Thomſon, 
Mary his wife, Thomas and Agnes their children, nor any 
of them; have goined any legal ſettlement fince the date of the 
ſaid certificate : I, hereby, and upon att conſideration had of 
the premiſſes, it appears to us, and we ds hereby adjudge, that 
the faid ſohn Thomſon, Mary his - wife, and I homas 
aud Agnes their children, are become chargeable to the ſaid 
pariſh of Orton, and that the place of the laft legal fettlement 
of them and every of them is in the ſaid pariſh of Penrith in 
the faid county of Cumberland: Theſe are therefore to require 
you the ſaid churchwardens and overſeer of the poor of the ſaid 
pariſh of Orton, ar ſome er ene of you, to convey the faid 
John Thomſon, Mary his wife, and Thomas and Agnes 
their children, from and out of your ſaid pariſh of Orton, t 


the ſaid pariſh of Penrith, and them to deliver to the church- 
wards 
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wardens and overſeers of the poor there, or to ſome or one of 
| them, together with this our order, or a true copy — at 
N. the fame - time ſpewing to them the original; And we ds alſo 
hereby require you the ſaid churchwardens and overſeers of the 
of pur of the ſaid pariſh of Penrith, to receive and provide for 


he them as inhabitants of your pariſh, Given under our hands 
he and ſeals the — day of ————— in the year of our lord 
be Allowed by J. P. and K. P. Fa two of his majeſ/ly's 

juſtives of the peace] H. 9 An. R. and Newton. Order for 
. removing a certificate perſon, not ſetting forth that it was 


allowed by two juſtices, but adjudging the pariſh which 
7 granted the certificate to be the place of the laſt legal ſet 
flement. By Mr. J. Probyn ; The order is good, for. it 
7 ſets out that the pauper came by certificate, and adjudges 
f that he was actually chargeable, and that Newton was 
the place of his lack f al ſettlement, he having gained no 
1 ſettlement elſewhere Macs; which ſets out the whole rea- 
ſon of their judgment, and would make the ſettlement 
good, if there had been no certificate. S. C. V. 1. 


: 149 


* M. 7 G. Barleycreft and Cole-overton. Order of remo- 
7 val of a certificate perſon , It was not faid that the cer- 
7 tifcate was attefted, but only that it was allatoed. But by 
5 the court, The atteſtation is by the ſtatute made previous 
hy to the allowance ; and therefore when they ſay it was al- 
5 lowed according to the act of parliament, we muſt in- 
1 tend it was atteſted, for otherwiſe it could not be fo al- 
. lowed,” And the order was confirmed. Str. 402. 

ly Are become chargeable) E. g An. ©, and Brumſtead. An 
ly order of two juſtices for the removal of a man that came 
be into a pariſſi by a certificate, was quaſhed upon this ex- 
of ception'z It was ſaid in the order, that they removed him, 
of becauſe he was K#ely to become chargeable : And the whole 
IS court were of opinion, that the juſtices cannot remove a 
4 petſon that comes into a pariſh by a certificate, till he is 
a attually chargeable to the pariſh. 2 Salt. 530. 

a H. 4 C. Teuliy and Millertan. The juſtices remove a 
* certificate woman, being /ikzly to become chargeable. But 
4 by tae court; Sbe is dy the ſtatute not removable, till 


4 lhe actually becomes chargeable. And the order was 

8 quaſned. Str. 77. ee 3 1. 

1 And we db hereby adjudge] T. 2 Au. Maldon and Fleet- 

5 wick, An order was made, reciting, that whereas com- 

Plaint hath been made unto us, that ſuch a perſon, who 
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is lately come inta the pariſh with a certificate, is aCtually 


chargeable to the parith ; theſe are therefore to require 


you to remove: And quaſhed, for that there was no ad- 
judication. 2 Salk. 5p 30. 


T. 15G. 2. Great Beqwin and Vilcot. Order of removal 
of a certificate perſon, in which there was no complaint 


of the churchwardens or overſcers, nor any adjudication 
that the certificate perſon is actually become chargeable, 
On appeal, the ſeſſions in purſuance of the 3 G. 2. amend 
the order in theſe particelars, as matter of form only, and 
infert in the ſaid order ſuch complaint and adjudication. 


And now the queſtion was, whether theſe amendments 
went only to matter of form, or to the ſubſtance and me- 


rit of the order? By Lee Ch. J. There has been but one 
caſe in this court on this act ſince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ſtrong caſe againſt the power of amending. For there 
muſt be a cnflaint from the overſeers, otherwiſe the juſ- 


tices have no power to remove; and a certificate perſon 


muſt be adjudged to be actually chargeable, otherwiſe he 
cannot be removed: And theſe amendments might be the 
real merits on which this caſe. depended. And it would 
be a detrimental conſtruction of the act, to take it ſo 
largely; and would be giving the ſeſſions an original 
juriſdiction, And quaſhed by the whole court. SJ. C. 
V. 2. 142. Str. 1158. Burrow's Settl. Caſ. 163. 
But after all, it doth not appear, how it becomes ne- 
cellary in the order of removal, to take any notice of tte 
certificate at all, or to make any further uſe of it than as 
evidence to the juſtices of the ſettlement : And if it is not 
neceſſary to recite it, it is better to amit the ſame ; becauſe 
a miſrecital, either in the date, or in the names of the 
perſons, or in any other material parts, will be fatal, for 
that then there will be no ſuch certificate as is there fe- 
cited, and the order mult fall of courſe. And I do not 
lee, why the form may not be much more plain and ſimple 
by drawing the ſame very little varied from the common 
form of an order of removal of other perſons having no 
certificate, It is true, where the perſons are only le 
to be chargeable, it is then requiſite to ſet forth in the 
order, that they have no certificate; for if they have one, 
they cannot be removed till they actually be chargeable. 
But if the order do ſet forth that they axe chargeable, in 
that gaſe it is not at all material whether they have a cer- 
Tificare or not; for in both caſes alike, they are then 
equally removable. And if fo, then the form wa ir 
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this, both for a certificate perſon, and for a perſon having 
no certificate, who is actually become charveable : 
nr ; | | 


We#rmorland. the churchwardens and cverſcers f 
ien the poor of the pariſh of Orton in the 


faid county of Weſtmorland, and to the churchwardens and 


overſeers of the poor of the parifh of Penrith in the county of 
Cumberland, and ts each and every of them. pie 

Upon the complaint of the churchwardens and overſeers of the 
poor of the pariſh of Orton aferefaid in the ſaid county of 
Weſtmorland, unto us whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſty's juſtices of the peace in and 
fir the ſaid county of Weſtmorland, and one of us of the 


quorum, that John Thomſon, Mary his wife, Thomas. 


their fon aged eight years, and Agnes their daughter aged four 
years, | have tome to inhabit in the ſaid pariſh of Orton, net 
having gained a legal ſettlement there, and that the ſaid 
John Thomſon, Mary his wife, and Thomas and Agnes 
their children, are now chargeable to the ſatd pariſh of 
Orton; We the fard juſlices, upon due prov made thereof, 
as well upon the examination of the faid John "Thomſon 
upon oath," as otherwiſe, and liketwiſe upon due conſideration 
had of the premiſes, do adjudge the ſame to be true; and 
we de litewiſe adjudge, that the lawful ſettlement of them the 
ſaid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, it in the ſaid pariſh of Penrith in the 
ſaid county of Cumberland: Ve as therefore require gau the 
ſaid churchwardens and overſeers of the poor of the jaid pas ish 
of Orton, or ſome or one of you, to convey the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes 
their children, from and out of your ſaid pariſh of Orton, t9 
the ſaid pariſh of Penrith," and them to deliver to the church- 
wardens and "over ſeers of the poor there, or to ſome or one of 
them, together with this our order, or à true copy theresf,, at 
the ſame time ſhewing to them the original; And we as a3 
bereby require you the ſaid churchwardens and overſeers of ihe 
poor of the ſaid pariſh of Penrith, 'to receive and provide or 
them as inhabitants of your pariſh. Given under our ha 
and ſeals the =— day of in the — year , the 
ragn of bis ſaid majeſly king George the third. 


It doth not appear what ſhajl be done, if a certificate 
perſon, after having been removed, ſhall return with a 
new certificate; that is, whether or no the parith ſmall be 
obliged to receive him again, until he ſhall again become 
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chargeable. . It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the pariſh 
officers, in order that they may get rid of him. If a 
new certificate ſhall intitle him to return, this kind of 
ractice may be fruſtrated. Upon a removal, the certi- 


cate is at an end. But the pariſh may grant him another. 


And there is no law which ſeemeth to give power to any 
pariſh to refuſe him. But this is a caſe not likely to hap. 
pen frequently; becauſe the pariſh granting the certificate 
muſt Pay the charges of removing ſuch certificate perſons 
when chargeable, and of their maintenance in the mean 


iii. Appeal againſt the order of removal. 


Power of appeal- I. All perſons who think themſelves aggrieved by any fach 
ing. judgment of the ſaid two juſtices, may appeal to the S 
| the peace of the ſaid county, at their next quarter ſeſſions, 
Hall do them juſtice according to the merits of their cauſe. 17 

& 14 C. 3. c. 12. ſ. 2. | 

And by the 8 . c. zo. The appeal againſt am er- 
der remoual of any peor perſon, fhall be had, proſecuted, 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh, town- 
Hip, er place, from whence ſuch poor perſon ſhall be removed 
doth lie, aud nat elſewhere. 1. 6. 


All perſons who think themſelves e xe E. 4 F. X. 
and Hartfield. Two juſtices removed Nichzlas Melli, from 
the pariſh of Hartfield, to the pariſh of Frampffeld; from 
which order, Melt the party himſelf, and not the pariſh, 
appealed, It was objected, that the party himſelf cannot 
appeal, becauſe the appeal is only given to the pariſh ag- 
grieved : But by the whole court, The party may appeal 
as well as the pariſh, Carth, 222. A 
7. 4G. K. and Almonbury. An order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without ſaying, 
at the appeal of the party gricved. And the court inclined 
to quaſh the order for this fault, till they were informed 
the precedents were moſt of them fo, and for that reaſon 
and that only, as Pratt Ch. J. declared, the order was 
confirmed. Sir. 96. | 18 


Mt the next general or quarter ſeſſens] E. 2 G. 2. X. and 
Noertau. Exception was taken to an order of ſeſſions, for 
diſcharging an order of removal, becauſe the juſtices order 
was dated June 21, and the ſeſſions order was not till 
K-22 | Michaclmss 
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Michaelmas ſeſſions following, ſo that Midſummer ſeſſions + 


intervened. To this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
ſeſſions after the parties find themſelves aggrieved, which 


is not till the removal: and for aught appears Mrchaetnias 


ſcfions might be the next ſeſſions after the grievance, 
And ſo it was held in the caſe of Ailbroot and St. John's 
in Southampton, M. 16. To which the court agreed, 
and the ſeſſions order was affirmed. Str. 832. 

T. 11 V. KA. and Langley. It was moved to quaſh an 
order of ſeſſions, becauſe the juſtices had adjourned the 
appeal from one ſeſſions to another, and fo the determi- 
nation upon the appeal was not at the next quarter ſeſ- 
ſions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salk. 605. Comb. 305. 

But where the ſeſſions itſelf is adjourned, the ſtyle of 
the ſeſſions ought not to run at ſuch a ſefſtons held by adjourn- 
ment, but the time of the firſt meeting of the ſeſſions ought 
to be ſet forth, and that the ſame was continued to ſuch 


further time by adjournment: As in the caſe of 9. and 


the inhabitants of Hindercleave: An order made at the ge- 
neral quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 
next general quarter ſeſſions, for it might be that the ſeſ- 
fions was begun, and continued by adjournment before 
the order was made. Vin. Seſſ. T. 4. 

T. 10 G. 2. Heptonſtall aud Errendon. The ſeſſions 
was faid to be holden, on ſuch a day by adjournment, and 


fo not appear when the original ſeſſions was holden, * 


of the order was quaſhed for that cauſe. Burrow's Settl. 
. 88, = | F 

H. 20 G. 2. K. and err Appeal was made to the 
quarter ſeſſions in Syfolt held April 7, 1746, againſt an 
order of removal. I he ſeſſions was adjourned to April q. 
at Woodbridge, where for want of a ſufficient number of 
juſtices nothing could be done. 4þril 11, a ſeſſions is 
held at Ipſivich, and ad journed to the 14th at Bury, where 
the appeal was allowed, It was movcd to quaſh the order 
of ſeſſions, as made without juriſdiction, the ſeſhons end- 
ing for want of an adjournment at Meadbridge. And of 
that opinion was the court; for the words in the 2 H. 5. 
. 4. and more often if need be, were never conſidered as 
giving more than one original ſeſſions in a quarter, but 
only impowering adjournments. The country muſt take 
notice of adjournments, but are not ſuppoſed to expect a 
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wat] E. 13 V. Watford and 
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new ſeſſions till the uſual time. And the order of ſeſſions 


was quaſned. Str. 126% 


F. 22 & 23 G. 2. Wot Torringtm and North Thoreſhy, 
The ſeſſions was held at Mirton; and from thence ad- 
journed to Caiſter, at which place no ſeſſions was held 
purſuant to the ſaid adjournment;' Afterwards a ſeſſions 
was held at Horncaſtle; and the appeal was heard and 
determined there. By the court: Ihe ſeſſions at Horn- 
caſtle could not take up the appeal, for want of juriſdic- 
tion. A quarter ſeſſions muſt be holden four times in a 
year, as directed by ſtatute; and it may be adjourned 
from time to time, and from place to place: But if it is 
ance dropped, it cannot be reſumed, Brrrow's Settl. Caf. 
203. | veefßrse | 

T7. 15 C. 2. Roode and North Bradley. A perſon was 
removed from Ryode to North Bradley. North Bradley gave 


notice of appeal; on which Rode took him back, but 


however got their order confirmed at ſeſſions. The next 
ſeſſions ſet both aſide as fraudulent, And now Ryde in- 
ſiſted, that the order was good, as not being appealed 
from at the next quarter ſeſſions: And as to the other, 
that it was not in the power of one ſeſſions to ſet aſide the 
act of the other. All being now before the court, they 
quaſhed the firſt order, as being properly quaſhable on 
appeal; and would not take notice, that it was not at 
the next ſeſſions after ſervice of the order, which being 


in the caſe of a recent appeal, they would ſuppoſe to 


have been ſerved too late for an appeal to the next ſeſſions. 
And as to the order of confirmation, they quaſhed that, 
as not being made on any appeal, and conſequently with- 
out juriſdiction, . and at the ſame time quaſhed the latter 
part of the ſecond ſeſſions order, which reſcinded that 


confirmation, as not being properly before them. Str. 


1168. 
For the county, diviſim or riding, from whence the removal 
IWindoutr. Two juſtices of 
St. Albans remove a poor perſon to Wendover. Wendover 
appeals to the ſeſſions at St. Albans, where the order was 
confirmed. By the court; The appeal ought to have 


been to the ſeſſions of the county, and not of the cor- 


poration; and as it was, it was coram non judice. 2 Salk. 


490. | | 
And in the caſe of Malden, M. 11 An. By lord Ch. J. 
Parker; where there is a town corporate that hath ſeſſions 


of its own, and the juſtices within that town make 2 
* * 8 1 8. order 
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order there, if the parties will appeal, they muſt appeal to 
the county ſeſſions, and not to their own ſeſſions, for then 
there would be an appeal ab ecdem ad eundem, there being, 
it may be, the ſame juſtices ſitting, who made the order. 
Caſes of S. 10. - 

7. 8 G. 3. Eaft Donyland and St. Giles's Colebeſler. Two 
juſtices for the borough of Colcheſler removed the pauper 
from St. Giles's in Colcheſter to Eaſt Denyland in Effex ; 
and on appeal to the quarter ſeſſions of the borough, 
the juſtices there confirm the order, and ſtate a caſe 
ſpecially upon the facts for the opinion of the court of 
king's bench. Upon arguing the matter there, it was ob- 
ſerved, that the appeal ought to have been to the county 
ſeſions. Unto which it was anſwered, that the parties 
having acquieſced in the juriſdiction, and entred upon the 
merits, and actually ſettled a caſe for the opinion of the 
court, they were not at liberty now to make the objection. 
But by the court: The borough ſeſſions had no juriſ- 
diction to make this order of confirmation ; and. therefore 
their opinion and their order are both nugatory. The 
appeal ought to have been to the quarter ſeſſions of the 
county. As no ſuch appeal has ever been made, the 
original order ſtands good as unappealed from. And ac- 
cordingly, the original order was confirmed. Burraw's 
Settl, Caſ. 592. 


2. No appeal from any order of removal ſpall be proceeded Notice of appeal, 


upon, unleſs reaſonable notice be given by the churchwardens or 
everſeers of the pariſh or place appealing, unto the church- 
wardens or euer ſcers of the pariſh or place from which the removal 
ſhall le; the reaſonableneſs of which notige ſhall! be determined 
by the juſtices at the quarter {ons to which the appeal is made; 
and if it ſhall appear to them, that reaſonable time of natice 


was not given, then they ſhall adjourn the appeal ta the next 


quarter ſeſſions, and then and there finally determine the ſame. 
9G. c. 7.1.8. | 


Reaſonable notice] It is not expreſſed in the act, that.this 
notice ſhall be in writing; but the court will better judge 
of the reaſonableneſs of it, if it ſhall be in writing: And 
it may be thus; ? 


TO the. churchwardens and averſeers of the poor of the 
pariſh ef — in the county of . 

Dis is te give notice to you and every of you, that we the 

churchwardens and overſeers of the poor of the pariſh of 

i the, county of ——— 4 intend at the next quarter ſeſſins of 
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the. peace ta be helden for the ſaid county of ———to cam 
mence and proſecute an appeal againſi an order of J. P. and 
* efquires, two of his majeſty s juſtices of the peace fer the 


or and concerning the removal af 
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id county of 
to our ſaid pariſh of ———. Witneſi our hauds this——day 


_— NA Boidr 5 ” 7 
E. P. J  Churdnwardens,. 


Gy | ers of the 


Order not -. 3. H. 12 An. Malendine and Hunſdn, Two juſtices 
_w »gainft, is by an order ſend ſome poor perſons to Hunſdn. Two 
juſtices there by an order ſend them back again. By the 

court: They ought to have appealed, and not ſent them 

back; and held the order of the firſt two juſtices to 

- be good, becauſe there was no appeal 4. it. Fol. 


273. 

Et 12 I”. Chalbury and Chipping Farringdm. A perſon 
was removed by order of two juſtices from, a pariſh in 
IVarwickſhire to Chalbury in Oxfordſhire, from thence by 
order of two juſtices to Chipping Farringdon in Berkſhire : 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged. Which alt 
Ch. J. agreed: For ſending the poor man to another 
place, is falſifying the firſt order, which cannot be done, 
but by appeal; for the order of two juſtices is a determi- 
nation of the right againſt all perſons, till it be reverſed; 
Chalbury ſhould have appealed from the /Farwick/hire order, 
and got that ſet aſide, and ſent the man back thither; 
and the juſtices there ſhould have ſent him to Chipping 
Farringdon.” Therefore the latter order was naught. 14 
Salk. 488. bf ed = 
E. 5G. 2. K. and Northfeatherten. Two juſtices made 
an order, by which they removed à man, his wife and 
4 children, naming them, to Featherten ; and there was no 
appeal. Afterwards Featherten finds out that this woman 
was not the wife, for that the man, tho' married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void. And they remove the 
woman by her maiden name to Horſingten, and the four 
children thither alſo as baſtards. Hlorſington appeals ; and 
the ſeſhons upon hearing the matter ſtate the caſe ſpecially, 
that this woman and the 4 children, were the ſame with 

A the woman and children removed by the firſt order, and 
| gave 
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gave judgment that the firſt order was concluſive, and 
thereupon” quaſhed the ſaid ſecond order. And by the 
court ; They have flipped their opportunity, and the firſt 
order not appealed againſt is concluſive. Sep. C. J. 1. 


I 54. 


man and his wife were removed from Nympsfield to M 
cheſter, and there was no appeal. They had afterwards re- 
turned to Nympsfield, and had there three children, who 
were now ſent from Nympsfield to Wardchefter together with 
the father. And upon an appeal as to the children, it 
was offered to give in evidence, that the man had a former 
wife, and conſequently the children born at Nympsfield 
were as baſtards ſettled there, The ſeſſions refuſed to let 
IVndchefler go into this evidence, being of opinion, that 


Wadcheſter was concluded by the firſt order unappealed 


from, and that it made no difference that the children 
were born afterwards: The court, on debate, confirmed 


both orders: For the marriage being eſtabliſhed by the fick 


order, the ſettlement of the children (which is derivative) 
follows of courſe ; and can no way he impeached, but by 
entring into the merits of the firſt order, which hath been 
acquieſced in. And nothing is more eſtabliſhed, than that 
an order unappealed from is concluſive, Str. 1172. Bur. 
Settl. Caſ. 191. | 

7. 21 & 22 C. 2. Sutton St Nichalas and Leverington. 


Jen Buntin, - the pauper, was removed from Sutton S 


Mary's to Leverington, Leverington did not appeal. And 


yet the ſeſſions confirmed this original order, though un- 


appealed from. Four months after the firſt order, a ſe- 
cond original order was made, to remove the pauper fram 
Leveringion to Sutton St Nicholas. Which ſecend original 
order was confirmed at the ſeſſions upon appeal. By the 
court, the ſecond original order, and the order of feffions 
confirming it, were quaſhed ; and the firſt original order 
was confirmed, For Leverington was bound by the firſt 
original order unappealed from, unleſs ſome ſubſequent 
ſettlement appears. And four months is not a ſufficient 
diſtance of time, whereupon tq ground a preſumption of 
having acquired à new ſettlement, And che order of ſeſ- 


lions, confirming the firſt original order, was quaſted, as 


ng a voluntary and extrajudicial act of the ſaſlions, tu 
confirm an order Which was not complained of, — Aud. 
the like was done in the caſe of Godalming und t Micha- 
«s in Mincheſter, in the 13 C. 2. The order of ſeſfions, 


which confirmed the firſt original order, was quaſhed, be- 


Cau!e 


M. 16 G. 2. Nympsfield and IVeodcheſter.. In 1731, a | 
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cauſe it was not made upon appeal. For which reaſon, 
it was agreed by · the court and counſel to be void! BN. 
row's heftl. Cuſ. 26 on nn 96 122 
H. 6. G. 3. 'Silchefler and 'Enborn. Two juſtices remove 


George Wiſe and Fane his wife from Newbury to Enborn, 


2nd. their order was not appealed againſt. Afterwards, 
the pariſh of Enborn finding that aue was not the wife of 
George Iſs, two juſtices remove her, by the name of 
Jane Moor ſinglewoman, from Enborn to Silebeſtir. 
Silebeſler appeals. And on hearing the appeal, it was 
proved, that the faid Fane never was married to the ſaid 
George Wiſe. And therefore the ſeſſions affirmed this 
order of the juſtices. But by the court, The ſeſhons 
order muſt be quaſhed. They ſaid, that whatever the 
hardſhip might be in this patticular caſe; or how doubtful 
ſoever this queſtion might be if it were res integra; yet 
its being fully ſettled, was a reafon for them not to de- 
part from it now: For that flare deciſr was always a good 
rule; and never more ſo, than in caſes of ſettlements of 
paupers, where it would make the utmoſt confuſion if 
they. ſhould overturn ſettled determinations, which the 
Juſtices all over England had been uſed to look upon as the 
rules of their conduct in fimilar caſes,” If ſhe was not his 
wife, it might have been controverted. But as they have 
neglected to appeal, when they had a proper opportunity 
to ſhew it, they are eſtopped to ſay ſo now. Brerrow's 
Settl. Caf. 551. | a 

H. 10 C. 3. Llanrhydd and Denbigh. Two juſtices 
(Mr Middleton and Mr Jones) made an order of removal, 
in May 1768, from Llanrhydd to Ruthin, and the paupers 
were delivered to the officers of Rathin ; who maintained 


them for a while; and for ſome time after, they were 
maintained at the joint expence of 'both pariſhes. And 


notice of appeal againſt the ſaid order being ſerved on the 
officers of Llanrhydd, by the officers of R 

morning of the quarter ſeſſions, previous to the filing of 
the ſaid appeal, the officers of Llanrtydd conſented to take 
the paupers back to their cuſtody, without giving the pa- 
riſhioners of Ruthin the — of appealing; After- 
wards, in January 1769, two juſtices (Mr Yale and Mr 
Price) removed the ſame paupers from Llanrhydd to Den- 
bigh. And upon appeal, their ſettlement was found to be 
at Denbigh. But it appearing in evidence on the behalf 
of the pariſh of Denbigh, that the former order made by 
Mr Middleton and Mr Jones for removing them to Ruthin 


had not been appealed againſt, the court were of _o_ 
that 


uthin, on the 
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that the ſaid order of. removal from Llanrhydd to Denbigh . 


ought to be quaſhed, and was quaſhed accordingly.—— 


It was moved to quaſh the order of ſeſſions: and urged, 


that though the principle upon which they grounded 


their opinion is in general right, namely, that an order 


of removal ſubmitted to and not appealed from is conelu- 


five upon the non-appealing pariſh, as _ all the 


world; yet this ganeral rule is to be underſtood to relate 


only to a ſubſiſting order, but not to a deſerted one: and 


therefore the ſeſſions have miſtaken in applying this gene- 
ral principle to the particular caſe of the preſent order 


(made by Mr Middleton and Mr Jenes) for removing the 
paupers from Llaurbydd to Ruthin ; which, being found 


to be a wrong one, was by conſent of both parties con- 


cerned in it, abandoned and deſerted, and the paupers 


taken back again by the pariſh in whoſe favour it was 


made; and was conſequently at an end, and muſt be con- 


ſidered as if it never had exiſted. On the other hand, 
it was inſiſted, that it was not in the power of private 
perſons to put an end to the order for removing theſe 
paupers/to Ruthin, whilſt an appeal was thus going on 
againſt it. The order has removed them to Ruthiu; and 
Ruthin has not appealed. Conſequently Ruthin is con- 
cluded, as againſt all other pariſhes, to diſpute their be- 
longing to KRuthin.— By lord Mansfield: That order 
was made in favour of Llanrhydd; and Llanrhydd gave it 
up, and conſented to take the paupers back, without giv- 
ing Ruthin the trouble of appealing againſt it. May not 
party give up a judgment intended for his own benefit? 

the order of ſeſſions was quaſhed; and the or- 
der for removing the paupers from Ll/anrhydd to Denbigh 
afirmed. Purrow's Settl. Caf. 658. 


4. By the aforeſaid ſtatute of the 13 & 14 C. 2. it is Seffions to pre- | 
expreſſed, that the juſtices upon the appeal, ſhail do to the — the 8 


parties juſtice according to the merits of their cauſe. e 

And, by the 5 G. 2. c. 19. On all appeals to the ſeſſions 
qgainſt the judgments or orders of any juſtices of the peace, the 
Juſtices | there. ſball cauſe. defetts of form to be rectiſied and 
amended, without any coft to the party, and after ſuch amend- 
ment ' ſhall. proceed' 39. hear the truth and merits of the cauſe. 
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5. T. 88 9 G. 2. X. and the juſlices of Weſtmorland. Court equally 


Order of two juſtices of the borough, for removing a poor 
family. Appeal to the ſeſſions of the county, at which 
only four juſtices were preſent, who were equally divided; 


[ 
divided on the 
appeal, | 

1 
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ſo no determination was made, nor the appeal adjourned. 
A mandamus was directed to all the juſtices of the county 
in. general, to proceed on the appeal, It was returned, 
that at ſuch a ſeſſions an appeal was lodged, and that four 
juſtices only attended, two whereof were intereſted in 
the queſtion, the other two were divided in opinion, 
It-was agreed on all hands that this return was very odd, 
and not to be ſupported, Sir. Thomas Abney objected, 
| that the writ of mandamus was bad, and ought to be 
| quaſhed, for that it doth not appear, that the appeal was 
| before them; and that, for ought appears, the mandamus 
| requires the juſtices to do an impoſſible thing, viz. to 
| proceed on an appeal not before them, ſince the appeal 
being lodged at a former ſeſſions, was not continued over 
| to the ſubſequent ſeſſions, and therefore was by law gone. 
| Mr Robinſon on the other ſide ſaid, that it was not uſual 
| in ſuch caſes to return the continuances; but that if in 
fact there was no ſuch continuance, the fault was in the 
juſtices, who ought to have adjourned the appeal, ill by 
the coming of more juſtices, the matter might have been 
determined. By Lord Hardwicke Ch. J. the queſtion is, 
Whether there is a poſſibility of the juſtices proceeding 
in this appeal? He thought, if there was not, as there 
would be a failure of juſtice in this reſpect, an information 
ought to go againſt the juſtices who were at the ſeſſions. 
He ordered the caſe to ſtand over, and recommended it to 
Sir Themas Abney to adviſe his clients to proceed on the 
appeal, or return the continuancesz and ſeemed at 
length inclined, if they did not comply, to grant a pe- 
remptory mandamus. Seſſ. C. V. 2. 193. But the pau- 
per in the mean time running away, noching further was 
done, 
The juftices my 6. M. 3 An. St. Andrew's and St. Clements Danes. The 
— dne ſeflions made an order, on an appeal from an order of 
ſelic ns, removal, and afterwards the ſame ſeſſions vacated it by 2 
ſubſequent order; and a certicrari being brought, both 
orders of ſeſſions were returued thereon. By Holt Ch. J. s 
The ſeſſions is all as one day, and the juſtices may alter 
their judgment at any time, whilſt it continues; but they 
ſhould not have returned the vacated order, but only the 
latter; for the effect of the court's ſetting aſide the firſt 
order is, that it ceaſeth to be an order, and conſequent!y 
ought not to be returned as an order vacated by another 
order, but it ſhould have been ann ulled and made nothing. 
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7. Aud for the more effeual preventing of vexatious re- Col on the 
mouals and frivolous appeals, the juſtices in ſeſſions upon any el. 
appeal concerning the ſettlement of any poor perſon, ar upon 
any proof before them there to be made, of . notice of any ſacb 
appeal to have been given by the proper officers to the church- j 
wardens or overſeers of any pariſh or place (though they did i 
met afterwards proſecute ſuch appeal), ſhall at the ſame ſeſſtons 
order ta the party in whoſe behalf ſuch appeal ſhall be deter- 
mined, or ta wham ſuch natic: did appear to have been given, 
ſuch coſts and charges in the lau, as by the ſaid juſtices in their 
diſcretion Mall be thaught majt reaſonable and juſt ; to be paid 
by the churchwardens, .cverſeers, or any other perſon, again/t 
whom ſuch appeal ſhall be determined, or by the perſon that aid 
give ſuch notice; and if the perſon ordered to pay ſuch cgſti, 
Hall live out of the juriſdiction of the ſaid court, any juſtice 
where ſuch perſon ſhall inhabit, ſhall on requeſt ta him made, 
and a true copy of the order for the payment of ſuch caſis pro- 
duced, and proved by ſame credible witneſs on oath, by his 
warrant cauſe the ſame to be levied by diftreſs; and if no ſuch 
diftreſs can be had, fhall commit ſuch perſon to the common gal, 
there is remain by the ſpace of 20 days. 8 & g W. c. 30, 


ſ. 
I 5 C. 2. K. and the juſtices of the county of Nottingham, 

A mandamus was granted fer the juſtices to give coſts to 
the party in whoſe favour the appeal had been determined; 
yet upan their teturn of it, the court held it reaſonable for 
them to have the power of judging whether coſts ſhall 
be allowed or not, and thereupon quaſhed the writ of 
mandamus. Nelſ. Fuſtice. Tit, Poor, ” 

E. 16 G. 2. Stansfield and Spatland. The ſeſſions ad- 
journed the appeal to the next quarter ſeſhons, and ordered 
four guincas coſts to the appcllants : Which order was 
quaſhed as to the coſts; for the ſeſſions cannot give coſts 
on a mere adjournment of the appeal, without hearing it. 
Burroto g Settl. Caf. 205. | 

8. Far the preventing of vexatious removals, if the juſſices Maintenance to 
Hall at their quarter” ons upon an appeal before them there * 
had, 7 hf ement of any poor perſon, determine in 
fawur of the appellant, that" ſuch poor perſon was unduly re- 
moved, they ſhall, at the ſame quarter ſeſſins, order and award 
to fuch appellant, fo much meney, as ſhall appear to the faid 
Juftices ts have been reaſmably paid by the pariſh or otber place 
on whoſe behalf ſuch appeal was made, tnuards the relief of 
ſuch poor perſon, between the time of ſuch undue removal, and 
the determination of ſach appeal; the ſaid money ſo awarded, to 
be recovered in the ſame man er as c and charges upon an ap- 
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E. 3 G. 2. St. Marys Nattingham and Kirllingtmn, 52 


Motion for a mandamus to the juſtices of the town and 


county of, Nettingham, commanding them to allow the by 

pariſh of Kir4lingten the expence and charges their officers leg 

had been put to, in keeping a poor perſon from the time of hci 

his removal, till the order was diſcharged by the feſftions nen 

upon appeal. And a mandamus was granted. S. C. J. ine 

2. 67. tw 

M. 16 G. 2. Great Chart and Kennington. The order of wo 

the two juſtices was quaſhed by the ſeſſions for inſufficiency; ord 

and the ſeſſions thereupon order, that the coſts of main- | 

taining the pauper, ſince the time of his removal, ſhall Br 

abide the event of the cauſe, in caſe the ſaid pariſh of as | 

Great Chart ſhall think proper by another order to remove 192 

the pauper to the ſaid parith of Kennington. Which order, 2 

as to the coſts, was quaſhed by the court of king's bench; 

becauſe the ſefions muſt either give or not give cots at per 

the time when they make their order, Burrew's Scttl. Caf, qu: 

194. ſhe 

Order confirmed 9. M. 13 V. Anton and Story Stratford, By Holt Ch. J. ney 
upon the appeal, and the court; If on appeal to the ſeilions an order be tim 
is final, 2 . . , 
diſcharged, that judgment binds only between the patties: Th 

But when upon appeal an order is confirmed, that is con- Git 

cluſive to all perſons as well as to the parties; far it is an the! 

adjudication that this is the place of the party's laſt legal an 

ſettlement. 2 Salk. 527. | 

M. 10 ,. Harroto and Riſelip. A perſon comes into ed 

Harrow, and being likely to become chargeable, was re- day 


moved to Riſelip. Riſelip appealed; and upon the appeal to | 
he was adjudged to be ſettled at Riſelip. Afterwards Riſelip Bra 
diſcovered, that Hendon was the place of his laſt legal the 
ſettlement, and ſent him thither ; and the queſtion was, Ma 
Whether after the adjudication upon the appeal, Niſelip moy 
was not eftopped againſt all the world, to ſay, that Ryelip fror 


was not the place of his laſt legal ſettlement. By Holt jd! 
Ch. J. Riſelip is eſtopped to ſay otherwiſe; for if Riſelip rer 
had not been the very place of his laſt legal ſettlement, orde 
the juſtices muſt have ſent him back to Harrow, who were king 
firſt poſſeſſed of him, for that reaſon, becauſe they were ders 
poſſeſſed of him, and he did not belong to Riſclip. And dul 
now this is in effect the ſame queſtion again, namely, me 
whether he belongs to Riſelip? Which queſtion has been tera 
already determined by the juſtices on the appeal, who have ſpec 


adjudged that he was laſt ſettled at Rije/ip, Now this Thi 
Q point 


CY Wo WW a” WW m_ TU SU W _ A a.. a OS £m CY . Yo OWV—_ IF 


Booz. (Removal.) 

point being determined, the appeal muſt be final and con- 
eluſive, otherwiſe there would be no end of things. 2 Salk. 
524. 3 Salk. 261. | 

M. 6 G. Little Bitham and Somerby. A perfor. is ſent 
by order of two juſtices to Somerby, as the place of his laſt 
legal ſettlement. Somerby appeals, and the order is con- 
h:med. Soon after, without ſtating that he had gained any 
new ſettlement, Somerby ſen1s him to a third place. By 
me court, An order of reverſal is final only between the 
two pariſhes ; but if it be confirmed, it is final as to all the 
world; and therefore no new ſettlement appearing, the 
order of removal from Somerby mult be quaſhed. Str. 232. 


10. H. 10 V. St. MichaePs Bedingham and King fton Order quaſhed on 
the merits, con- 
clufive only be- 
twoen the parties. 


Buſey. Order reverſed on the appeal is concluſive only 
25 to the pariſh acquitted, but the firſt_pariſh may remove 
gain to any parith not party to the former removal. 
2 Salk. 486. 

T. 9 C. Felon and Carlton. Two juſtices ſend a poor 
perſon from Fo/ton to Cariton. On appeal the order is 
guaſhed; and at three months end, two juſtices, without 
hewing any new ſettlement ſince the laſt order, make a 
new order to remove him from F2/ton to Carlton a ſecond 
time, But by the court, The laſt order mult be quaſhed : 
The caſe of Barrew and Ingolſoy, E. 11 An. was at the 
Gitance of nine months, but the court quaſhed it, becauſe 
there could be no inconvenience in putting them to ſhew 
anew ſettlement. Str. 567. 

E. 29 G. 2. Bradenham and Thame. Two juſtices by 
oder of removal, dated December 30, 1754, fend Fohn 
launders and Sarah his wife and four children from Thame 
to Bradenham, as the place of their laſt legal ſettlement, 
Bradenham appealed to the next ( Epiphany) ſeſſions, and 
the order of two juſtices was diſcharged. Afterwards on 
March 28, 1755, two juſtices make a new order, for re- 
moving Sarah the wife of John Saunders and her children 
from Thame to Bradenham. Upon appeal, the ſeſſions ad- 
judge the laſt ſettlement of Sarah Saunders and her chil- 
dren to be in the pariſh of Bradenham, and contirm the 
order, On remoyal of theſe four orders into the court of 
ting's bench, it was moved to quaſh theſe two laſt or- 
lers; and argued, that the order of reverſal was con- 


clulive between the two pariſhes, that ſo there might be 


n end of things; and that one ſeſſions ſhall not coun- 
rat and control the acts of a former, unleſs they ſtate 
pecially, which they have not done here. By the court; 
The laſt orders muſt be quaſhed. We muſt take the 
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appeal, on which the original order is diſcharged, to be 
on the merits. The matter has been determined already 
between theſe two pariſhes, and it muſt be concluſive, 
But it is ſaid, there are caſes where there may be a new 
removal, as ſuppoſing there had been one or two years 
diſtance between the two orders of removal, or a ſuffici- 
ent time to gain a new ſettlement; yet the court will 
Not intend one gained, unleſs it is ftated in the order, 
And in this caſe there is no ſuch time. Burrow's Sell. 
Caf. 394- 

E. 19 G. 2. Ofgathoarpe and Diſeworth, A perſon was 
removed by order of two juſtices from Diſewerth to Oſga- 
thorpe ; which order on appeal was diſcharged. He was 
by a ſecond order ſent from Diſeworth to Oſgathorpe as a 
certificate man; and upon an appeal it was ſtated, that 
the firſt removal was before he became chargeable, and 
the ſecond after he became ſo; and the ſeſſions were of 
opinion, that the firſt determination was not final be- 
tween the pariſhes, and therefore confirmed the ſecond 
order of removal. It was moved to quaſh theſe two laſt 
orders, on the authority of thoſe caſes wherein it hath 
been determined, that a reverſal is final-between the par- 
ties, But by the court, So it would be, if the ſpecial 
matter did not appear; a certificated perſon cannot be ſent 
back, until he is actually a charge: a removal before is 
premature: The conſequence of which only is, that he 
muſt be ſuffcred to remain till he doth become chargeable, 
but not to make a premature removal final for ever. The 
laſt orders muſt be confirmed. Str. 1257. | 
H. 8 G. 2. Cirenceſter and Coln St. Aldwin's. The 
pauper was removed from Minety to Coln St. Aldwin's; 
and on appeal the order was reverſed. Afterwards he 
was removed from Cirencgſter to Coin St. Aldwin's. The 
former removal was on complaint of the pariſh of Mine- 
ty; the latter on complaint of the pariſh of Cirenceſter: 
The pariſh.to which the pauper was ſent on both com- 
plaints, was Coin St. Aldwin's. On appeal againſt this 
latter order, the ſeffions quaſhed the ſame, becauſe they 
thought the firſt order concluſive. By the court: An 
order confirmed binds all the world: But when dit 
eharged, it is binding only between the parties concerned. 
For the diſcharge of the order doth not determine Where 
the pauper is ſettled; but only, that he is not ſufficiently 
proved to be ſettled in the particular pariſh to which the 
juſtices kad removed him. And lord Hardwicke Ch. J. 


ſaid, 
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aid, he took it to be clearly ſettled, where an order of 
removal is confirmed, that it. is concluſive to all the 
world ; where it is dilcharged, that it is concluſive onl 
between the two contending pariſhes : And this diſtinc- 
tion is reaſonable ; becauſe a third pariſh may be able to 
give better evidence than the other could. And this lat- 
ter order of ſeſſions was quaſhed, Burrew's Settlement 
Caf. 17. | 
A 30 G. 2. Bentley and Baxterly, The pauper was 
firſt removed from Baxterly to $tzurbridre, which order, 
on appeal, was diſcharged, Then Baxter/y removed to 
Bentley, and Bentley, upon appeal, offered to give evi- 
dence, that the pauper had gained a ſettlement at Staur- 
bridge, ſubſequent to the ſettlement which they acknow- 
ledged he had gained in Bentley: The ſeſſions refuſed to 
hear this evidence, becauſe the ſettlement ſet up in Stzur- 
bridge was anterior to the firſt appeal made by Stourbridge, 
and confirmed the order of removal to Bentley. —By lord 
Mansfield Ch. J. and the court. An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and deter- 
mined by a court having proper juriſdiction, between all 
proper parties, For the pariſhes and the pauper were the 
only proper parties. It is eſtabliſhing one certain fact, 
which when aſcertained regards all the world, and is not 
to be conſidered in the light of a res inter alias acta. So 
the finding that ſuch a one was the father of ſuch a child, 
or the fact of a marriage, or that a perſon is executor, 
by ſuit properly inſtituted in the ſpiritual court; in all 
theſe caſes, when the fact is once eſtabliſhed by proper 
judges, and between proper parties, it is a truth which 
regards the whole world. But an order diſcharged, is 
only a kind of negative finding, that ſuch a ſettlement is 
not the laſt legal ſettlement. But does this eſtabliſh the 
affirmative, namely, What is ſo? There is all the rea- 


ſon in the world to let in a third pariſh, not party to the 


ſuit, to give what evidence they. can; becauſe it would 
otherwiſe open a door to much colluſion between pariſhes. 
The ſeſſions in ſubſtance have ſaid no more than this; 
« Upon the caſe made out to us, the pauper is not ſet- 
« tled at Stourbridge,” but this ought not to concluce 
the third pariſh from giving what evidence they can to 
diſcharge themſelves. And nothing is more common in 
ſettlement caſes, than for one parith to be able to get at 
evidence, which another pariſh could not produce. 


And the orders were quaſhed. Burrow's Seti. Caf. 425. 
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11. An order of two juſtices, if quaſhed at the ſeflions 
upon an appeal, for want of form only, is not concluf> 
between the two pariſhes. Foley. 276. 

12. It was moved for ſetting aſide an order of ſeſſions 


confirming an order of two juſtices upon appeal. But 


the court would hear nothing of the merits of the cauſe, 
the order of ſeſſions being in that caſe final, unleſs there 
had been error in form. 1 Ventr. 310. 

AM. q An. South Cadbury and Braddon. On appeal to 
the ſeſhons, the coutt diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, becauſe the jul. 
tices do not ſay, whether they diſcharge it fer form, or 


on the merits; for if it was for fotm, the pariſh is not 


bound; but if on the mcrits, the pariſh in conſequence 
is hereby diſcharged for ever. But by the court: The 
juſtices are not bound to expreſs the reaſon of their judg- 
ment, any more than other courts; but the reaſon ot their 


* V 


to 12 on muſt be collected from the record. Particu- 
arly | 
If the ſeſſions reverſe the firſt order, and that being re- 
moved appears to be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeffions reverſe the firſt order, and that being 


removed appears not to be good, we muſt intend it was 


reverſed for form, and affirm the order of reverſal. 

But if the ſefions affirm the firſt order, and that appears 
to be good, we muſt affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeſſions aflirm 
it, this court will reverſe it, becauſe it appears naught, 
2 Salk. 607. | 

So that the cafe is this: If the ſeſſions by their order do 
barely affirm or quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the 
court hath nothing properly before them to judge upon, 
but the validity of the firſt order of the two juſtices. And 
if that order appears goed as to form, and is confirmed by 
the ſeſhons, the court will intend it was confirmed upon 
the merits; If it is geod as te ferm, and guaſbed by the ſeſ- 
ſions, the court will intend it was quaſhed upon the me- 
rits; If it is bad as to form, and is confirmed by the ſeſ- 
ſions, the court will quaſh the confirmation, becauſe it 
appears to be erroneous; If it is bad as to form, and is 
guaſbed by the ſeſſions, the court will intend it was quaſhed 
tor form. | 

But if the ſeſſions, by their order, do not barely affirm 


or quaſh the order of the two juſtices, but ſet forth the 
| 1calons 
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reaſons of their ſaid order, and ſtate the caſe ſpecially 
thereupon; then the court vill judge upon the cafe fo 
ſtated by the ſeſſions; that is to fay, they will judge of 
the law as it ariſes upon thoſe facts ſtated, but not of the 
facts themſelves, for thoſe they will. ſuppoſe to have ap- 
peared ſufficiently to the juſtices upon the evidence. 
And this is the method, when the juſtices are doubtful in 
point of law, whereby to obtain the opinion of that court, 
namely, in their order of ſeſſions which confirms or 
quaſhes the order of the two juſtices, to {tate the cafe 
ſpecially ; and then the party which is not ſatisſied, by 
procuring the ſame to be removed into the King's bench 
by certiorari, may have it determined there by the judg- 
ment of that court, who will quaſh or confirm the order 
of ſeſſions as they ſee cauſe. | 

If the juſtices will not fate the caſe ſpecially, tho? it 
may be a blameable conduct in them in ſome inſtances, 
yet there are no means to compel them. As in the caſe 
of Oulton and Nells, i. ꝙ C. 2. Two juſtices removed 
three children of Francis Ailmer from ie to Oulten ; 
and the ſeſſions upon appeal confirm their order, gene- 
rally, without ſtating any ſpecial caſe. The counſel for 
Julton excepted at the ſeffions to their refuſing to ſtate 
the caſe ſpecially, and delivered into court a bill of ex- 
ceptions under .their hands, which was rcad and received 
by the ceurt. The ſubſtance of the exceptions was; 
that the ſaid children, after their father's death, went 
with their mother to an eſtate of her own at Brirnbam 
Overy, and there inhabited with her upwards of three 
months, "Theſe exceptions were returned up together 
with the orders. And it was moved to quaſh the order 
of ſeſſions, together with the original order of two ju- 
ſtices. The court were inclinable to come at this caſe 
if they could, as it ſeemed to be a determination againſt 
law. But by lord Hardwwicke Ch. J. To what purpoſe 
ſhould we make a rule to ſhew cauſe why this order of 
ſeſſions ſhould not be quaſhed ? For I do not fee, that 
we can ever make ſuch a rule abſolute ; becauſe this that 
5 alledged to have been the real ſtate of the caſe, dota not 
appear to us to be the fact. And how can we take it for 
granted, that it was the real fact? To be ſure, it is a 
thing very much to be cenſured and diſcommended, when 
an inferior juriſdiction endeavours to preclude the parties 
from an opportunity of applying to a ſuperior. But till 
we muſt go according to the due courte of law. And 


Mr, juſtice Page ſaid, he never knew an inſtance, that 
114 this 
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this court could force the juſtices, againſt their will, to 
ſtate a ſpecial caſe, Burrew's Settl. Caſ. 64. 

And in the caſe of Preſton upon the hill and Dareſbury, 
E. 9 G. 2. Two juſtices made an order for removal of 
the pauper from Dare/bury to Preſtan. And upon appeal 
to the ſeſſions, they confirmed the ſaid order, generally; 
not caring to ſtate any ſpecial caſe in their order. A mo- 
tion was made to quaſh theſe orders; which came before 
the court upon a bill of exceptions, containing a ſpecial 
ſtate of the caſe, On ſhewing cauſe, the fingle queſtion 
was, Whether a bill of exceptions would lie in this caſe 
to the court of quarter ſeſſions. By lord Hardwicke Ch. J. 
'This is a caſe of great conſequence. And there may be 
very great inconveniencies on either fide, It hath been 
much wiſhed, that a bill of exceptions would lie to the 
juſtices at their ſeſſions; becauſe otherwiſe it may ſome- 
times happen, that they may determine in an arbitrary 
manner, contrary to the reſolutions of the courts of law. 
For if the juſtices will not ſtate the facts ſpecially (tho' 
requeſted to do ſo) when the matter is doubtful, this is 
a very blameable conduct in them, and it is to be wiſhed 


that it might be avoided. On the other hand, there may 


be very great inconveniencies ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 
the poor, which ought to be rendred cheap and ſpeedy, 
may by ſuch means be rendred dilatory, expenſive, and 
burthenſome. And after a full hearing of the arguments 


on both fides, the court were unanimouſly of opinion, 


that a bill of exceptions doth not lie to the quarter ſeſ- 
lions. Burrow's Settl. Caſ 77. 

Where the caſe is inſufficiently ſtated, the court of 
king's bench frequently ſend it back to the ſeſſions to be 
re-itated ; who may hear freſh evidence, or re-ſtate the 
ſame upon the former evidence, according to the nature 
and circumſtances of each caſe. In the caſe of Sherfeld 
and Bray, E. II G. 3. which was on the point of hiring 


for a,year, the ſeſſions had ſtated the evidence only, and 


not the fact of hiring. It was ſent back to the ſeſſions to 
be re-ſtated : and the majority of the juſtices there refuſed 
to re-examine the pauper, or to hear any further evidence; 
aſchough three of the juſtices then on the bench had not 
been preſent at the appeal, It was moved to ſend it again 
to the ſeſſions, to be a ſecond time re-{lated.” And two 
caſes were cited ; one of them was X. and Page, M. 1764, 
where the queſtion was, whether a man was occupier of 
tithes, or only bailiff: The ſeſſions was ordered * hear 
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further evidence; and did ſo. The other caſe was, X. 
and Hitcham, H. 33 G. 2. where the ſeſſions did re-exa- 
mine the fact, Whether the pauper was a ſingle or a mar- 
ried man, when hired. — Unto this it was anſwered, 
that theſe two caſes were not like the preſent cafe. In 
both of them it was neceſſary to hear the evidence over 
again: In the preſent caſe, it was not neceſſary; the 
matter was fully examined into before; the ſeſſions had 
ſtated the evidence, without drawing the concluſion ; the 
court thought the ſeſſions ought to have drawn the con- 
eluſion, and ſent it back to them for that purpoſe only. 
They have now done ſo, They have ſtated a hiring for a 
year. And this court have now received all the infor- 
mation they wanted. — By lord Mansfield : Whether the 
juſtices at the ſecond ſeſſions were or were not obliged to 
hear new evidence, is a queſtion that muſt depend upon 
the nature of the caſe. In Page's caſe, new evidence was 
neceſſary. But in the preſent caſe, it was ſent back only 
to cure an informality. Here, the pauper had before given 
a full account ot the agreement. Therefore the juſtices 
at this ſecond ſeſſions did very right, in not examining 
him over again. Burrow's Settl. Caf. 682. 


AFTER the determination of an appeal at the ſeſſions, 
if the order is reverſed, there is a difficulty ſometimes in 
getting the paupers back again to the place from whence 
they were unlawfully removed, If they will not or are 
not able to return of themſelves, it ſeemeth that the place 
where they are cannot lawfully be rid of them but by an- 
other order of the juſtices, ſetting forth the matter ſpe- 
cially, As in the caſe of Honiton and South Beverton, 
M.8 IV. Two juſtices remove a man from Honiton in 
the county of Dev, to South Beverton in the county of 
Somerſet, They appeal to the ſeſſions in Devon, where 
the order is reverſed. Now two juſtices in the county 
of Somerſet may by order remove him to Honiton again; 
for it is but an execution of the order of ſeſſions, which 
could not otherwiſe be donc, becauſe it is out of the ju- 
riſdiction of the court of fetlivn. Crib, 401. 


IV. Of 
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IV. Of the poor rate, and other helps towards their 
| | relief. 


1. Of the poor rate. 

ii. Taxing others in aid. | 

fi, How far parents and children are liable to main- 
tain each other. | 


i. Of the poor rate. 


It is curious to a contemplative perſon, to inveſtigate 
by what ſteps and degrees the compulſory maintenance 
became eſtabliſhed in this kingdom. By a ſtatute made 
in the 12 R. 2. c. 7. the poor were reſtrained from wan- 
dring abroad, and were required to abide in the towns 
where they were born, or in other places within the þun- 
dred : within which diſtricts they were allowed to beg, — 
By the 22 H. 8. c. 12. the juſtices were to diſtribute 
themſelves into ſeveral diviſians; within which diviſions 
reſpectively they might _ perſons to beg. By the 
27 H. 8. c. 25. the ſeveral hundreds, totuns corporate, pa- 
riſbes, or hamlets, were required to ſuſtain the poor with ſuch 
charitable voluntary alms, as that none of them might of 
neceſſity be compellcd to go openly in begging; on pain 
that every perſon making default ſhould forfeit 20s a 
month. And the churchwardens, or other ſubſtantial 
inhabitants, were to make collections for them with 
boxes on . and otherwiſe by their diſcretions. And 
the miniſter was to take all opportunities to exhort and 
ſtir up the people to be liberal and bountiful. By the 
1 Ed. 6. c. 3. houſes were to be provided for them by the 
devotion of good people, and materials to ſet them on work : 
And the miniſter, after the goſpel every Sunday, was ſpe- 
ciaily to exhort the pariſhioners to a liberal contribution, 
— By the 5 & 6 Ed. 6. c. 2. the collectors of the poor, 
on 2 certain ſunday in every year, immediately after di- 
vine fervice, were to take down in writing, what every per- 
ion was willing to give weekly for the enſuing year; and 
„any ihould be obſtinate and refuſe to give, the miniſter 
was gently to exhort him; if he {till refuſed, the miniſter 
was to certify ſuch refuſal to the biſhop of the dioceſe ; 


and the biſhop was to ſend for him, to induce and pe: 
ſuace 
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ſuade him by charitable ways and means, and ſo accord- 
ing to his diſcretion to take order for the reformation thereof. 
— By the 5 El. c. 3. If he ſtood out againſt the biſhop's 
exhortation ; the biſhop was to certify the ſame to the 
juſtices in ſeſſions, and bind him over to appear there : And 
the juſtices at the ſaid ſeſſions were again gently to move 
and perſuade him; and finally, if he would not be per- 
ſuaded, then they were to af/eſs him what they thought 
reaſonable towards the relief of the poor; and in caſe of 
refuſal, were to commit him till paid. — By the 14 El. 
c. 5. power was given to the juſtices to lay a general Fl 
feſſment. And this hath continued ever ſince. For the 
{tatute of the 43 El. c. 2. is only a re-enacting of former 
proviſions, with very little alteration ; as followeth : viz. 
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1. The churchwardens and overſeers of the poor of every Making a rate. 
pariſh, or the greater part of them, ſhall raiſe weekly or other- 
wiſe (by taxation of every inhabitant, parſon, vicar, and other, 
and of every cccuprer of lands, houſes, tithes impropriate, pro- 
priations of tithes, coal mines, or ſaleable underwoods in the 
ſaid pariſh) a convenient ſtock of flax, hemp, wocl, thread, 
iron, and other ware and fluff, to ſet the poor on work; and 
alſo competent ſums for the neceſſary relief of the lame, impo- 
tent, old, blind, and ſuch other among them being poor as are 
not able to work, and alſo for the putting out poor children ap- 
prentices. 43 El. c. 2. ſ. 1. 10 


The churchwardens and overſcers] H. 2 An. Tawney's 1 
caſe. The concurrence of the inhabitants in making a hi 
rate, is not at all neceſſary; for by theſe words the church- 1 
wardens and overſeers may make one without them. L. | 


| 
Roym. 1013. 2 Salk. 531. 
| 
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Shall raiſe] And if they refuſe to make a rate, the court 
of king's bench will grant a mandamus to compel them. 
And upon ſuch mandamus, the churchwardens and over- 
ſeers having returned that they had made a rate, and that 
the rate had been quaſhed on the appeal, and the ſeſſions 
had ordered them to make a new rate, which they had | 
already done and collected the money thereon, this was | 
held to be a good return. X. and V incanton. 1 

But the court will not grant a mandamus to make an | zi 

| 


equal rate ; becauſe it is to be preſumed the overſeers will do 
juſtice, and if they do not, there is a proper remedy by 
appeal to the ſeſſions. (K. and Barnſtaple.) 2 Barnard. 1 
457. bi} 
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Weekly or otherwiſe by taxation] T. 19 G. 2. X. and the 
churchwardens of Meobly. The court refuſed to grant a 
mandamus, directing to inſert particular perſons in the 
poor rate, upon aftidavits of their ſufficiency, and being 
left out to prevent their having votes for pailiament men; 
for that the remedy was by appeal, and this court never 
went further, than to oblige the making the rate, with. 
out meddling with the queſtion, who is to be put in or 
left out; of which the pariſh officers are the proper 
judges, ſubjeC to an appeal. Str. 1259. 


By taxation] By this ſtatute the taxation ought to be 
equal; and therefore ought to be continually altered as 
circuraſtances alter. 2 Salk. 526. 

IA. 12 1/7, A. and Andley, A rate was agreed on in 
1665, by the inhabitats of Audley, which had been fol- 
lowed ever fince till the laſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was quaſh- 
ed, and the old one ordered to ſtand. By Holt Ch. J. 
The old rate, however juſt at firſt, may be unequal now, 
and therefore the juſtices cannot make a ſtanding rate, for 
lands may be improved. 2 Salk. 526. 

H. 2G. KX. and Clerkenwell, An order was quaſhed, 
which was made to confirm a poor rate, which rate was 
made according to the land tax: Objected, that this tax- 
ation was not equal, becauſe the perſonal eſtate in the 
publick funds is not chargeable to the land tax, but it is 
to the poor: And by the whole court this rate for that 


reaſon was let aſide. Fel. 12. 


The form of which rate or taxation may be thus: 


A N afeſſment for the necefer relief of the peer, and fir 
the other purpoſes in the ſeveral acts parliament me:- 
tioned relating to the poor, for the pariſh of —— in the 
county e made and aſſeſſed the — day of —— 
being the fir/t rate at 6d in the paund for the preſent eur 
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A. 
C. 
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And ſo forth. 
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Of every inhabitant] Where perſons {hall come into, or 
occupy any premiſſes, out of which any other perſon aſ- 
ſeſſed ſhall be removed, or which at the time of making 
ſuch rate was unoccupied, then every perfon fo removing 
from, or coming into, or occuping the fame, ſhall be 
liable to pay ſuch rate, in proportion to the time that ſuch 
perſon occupied the ſame reſpectively, under the like pe- 
nalty of diſtreſs, as if ſuch perſon fo removing had not 
removed, or the perſon coming in or occupying had been 
originally aſſeſſed in ſuch rate; which proportion, in 
caſe of diſpute, ſhall be aſcertained by two juſtices. 17 
g. 2. t. 38. /. 12. 


Of every inhabitant, parſon, vicar, and other] Under 
theſe words ſeems to be included the taxation of perſonal 
eſtates; and real eſtates are charged by the words next 
after, 

And when goods or perſonal eſtates are rated, it ought 
to be done in the ſame proportion as lands are taxed, 
namely, every 1001 at the rate of 51 a year, or other 


reaſonable intereſt. Read Poor. 


Every inhabitant—and every occupier of lands, &c.] A per- 
ſon who hath lands in his occupation, and a ſtock of 
oods and wares beſides, as a draper, grocer, and the 
fle, may be taxed for both, but nat for ſuch ſtock or 
oods with which he uſes to manure his lands. Read 
oor. L. Raym. 1280. 

Stock in trade, and the houſe wherein the ſock is 
kept, may be both rated towards the relief of the poor, 
and this ſhall not be a double tax; but if the land be 
taxed, the ſtock upon it cannot be taxed alſo, for this will 
be double. Fin. Poor. E. 8, 

On a motion to confirm a tax laid by the juſtices on 
the toll of a corporation, Hale Ch. J. ſaid, that on a re- 
ference to him by both parties, he was of opinion that the 
toll was not exempted, but chargeable, though part of it 
was to maintain the mayor. 3 Keb. 549. 

It hath been reſolved, that ground rents are liable to the 
poor rate, Comb. 62. 

The overſeer of Stoke Nayland in Suffelt made a rate, in 
which he charged the quit rents of ſeveral manors within 


the pariſh ; which rate the juſtices refuſed to ſign, becauſe 


the quit rents ought not to be taxed : Whereupon the 
overſeer, on application to the king's bench, obtained a 
rule to enforce the juſtices to ſign it; which was ſtrongly 
oppoſed, becauſe no inſtance could be given that ever the 
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quit rents were charged: but the court ordered the rats 


to be ſigned, and a warrant to diſtrain; ſo that if any 


perſon thought himſelf aggrieved, he might bring an 
action upon the diſtreſs, and the matter in law be brought 
in queſtion. Carth. 14. H. 3 Ja. 2. 

In another like caſe, Eyre J. ſaid, that a quit rent is 


not taxable to the poor, for the tax ought to be laid on 


the occupier : But Holt Ch. J. ſaid, it was otherwiſe ru- 
led in the caſe of one Williams of Suffolk, Comb. 264, 
T. 6 UV. 

Finally, in the caſe of X. and Vandetall, E. 33 C. 2. 
This point came fully to be conſidered. Samuel Hande 
wall, eſquire, was rated to the poor, for the quit rents, 
and other caſual profits of his manor, ariſing from ef. 
cheats, heriots, fines, reliefs, and the like: And the ſeſ- 
ſions upon appeal confirm the rate. And the order of 
ſeſſions being removed by certiorari, lord Mansfield deli- 
vered the reſolution of the court, that they ate not rate- 
able to the poor ; which he ſaid was fo clear, that there 
was no need to enter into reaſonings about it: And ſo far 
as appeared to the court, ſuch rents and profits had ne- 
ver been attempted to be rated before ; and there is no co- 
lour for the attempt now, after more than a century and 
an half ſince the making of the act upon which it is 
grounded. Burrow, Mansfield. 99 1. 


Occupier] The farmer or occupier ſhall pay this tax, 
and not the landlord, who is never to be taxed for his 
rent; for then the landlord would pay twice : but if he 
be poſſeſſed of a ſum of money, or other perſonal eſtate, 
he may be taxed for that. L. Raym. 1280. Dalt. 165. 

And the reaſon why the occupier is to be fo charged is, 
that the poor rate is not a charge upon the Jand, but upon 
the occupier in reſpect of the land. Fita-Gib. 297. Caſe 
and Stephens. ; 

M. 11G. Theed and Starkey. The leſſor covenants 
with the leſſee, to pay all taxes on the lands demiſed. 
The leſſee brought an action of covenant, and aſügned 
for breach the not paying of the rates to the church and 
poor. Upon demurrer it was objected, that thoſe rates 
are perſonal charges, and not on the land: And for that 
reaſon the defendant had judgment. 8 Mad. 314. 


Occupier of lands, houſes] E. 1 Am. By Holt Ch. J. 
Hoſpital lands are chargeable to the poor, as well as 
others; for no man, by appropriating his lands to an hoſ- 


pital, can diſcharge or exempt them from taxes to _— 
o 
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they were ſubject before, and throw a greater burthen 
upon his neighbours. 2 Salk. 527. 

But with reſpe& to the hoſpital itſelf, it was determi- 
ned, in the caſe of St. Luke's hoſpital for lunaticks, M. 
1G 3. that ſuch hoſpitals are exempted, excepting only 
thoſe parts of them which are inhabited by the officers be- 
longing to the hoſpital, as the chaplain, phyſician, and the 
like, in Chelſea hoſpita! ; and theſe apartments are to be 
rated as fingle tenements, of which the ſaid officers are 
the occupiers, The reaſon why the apartments of the 
ſick or mad perſons in the preſent caſe are not to be rated 
is, that there are no perſons who can be ſaid to be the oc- 
cupiers of them. For it would be abſurd to call the 
objects ſo with reſpect to this purpoſe ; and the leſſees of 
the hoſpital in truſt for the charitable-purpoſes to which 
it is applied, cannot with any propriety be conſidered as 
the occupiers of it; nor, laſtly, can the ſervants of the 
hoſpital, who attend there for their livelihood : And no 
other perſons (ſaid lord Mansfield Ch. J.) can with any 
ſhadow of reaſon be conſidered as the occupiers thereok. 
Burrow, Mansfield, 1053. 


Tithes] H. 4G. X. and Turner. The defendant being 
aſſeſled towards the poor rate for his tithes as vicar, ap- 
pealed to the ſeſſions, where he is abſolutely diſcharged. 
But by the court, As vicar he is chargeable by the 43 E!. 


and the ſeſſions hath only power to moderate, but not 


diſcharge. And the order of ſeſſions was quaſhed. Ste. 


And a parſon who lets to each pariſhioner his own tithes, 
. properly the occupier, and ought to be rated. Vin. 

oor, 

But if a parſon makes a leaſe of the tithes to one per- 
ſon, who afterwards lets the ſame to each parithioner, 
there the leſſee is the occupier, and ought to be taxed. 
So if a man has a wood, or ſtanding corn, and ſells the 
ſame ſtanding ; the vendor is the occupier, and ſhall be 
taxed. - 8 Mad. 61. 

T. 8G. X. and the inhabitants of Lambeth. The 
parſon lets his tithes to farm ; and the farmer agrees with 
the tenant of the Jand, that in conſideration of his pay- 
ing ſo much, he ſhall retain the tithe, and gather in the 
whole crop without dividing : and which of the two is 
chargeable to the poor rate, as occupier of the tithes, was 
the queſtion. And the ſeſſions diſcharge the leflce of the 
parſon, and tax the tenant of the land. But by the court, 
The order muſt be quaſhed. The farmer of the tithes is 
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2 facie liable to the poor rate, and therefore unle( 
He can throw that charge over upon another, the tax muſt 
be made upon him. Fhe tenant of the land in this caſe 
can never be ſaid to be the occupier of the tithes; for he 


is either a perſon who buys the tithes, or elſe he is to 


be taken as only excuſed from paying any; and' no body 
can ſay, but that though the parſon thinks fit to excuſe a 
pariſhioner, he will ſtill remain in point of law the occu- 
pier of the tithes. This agreement being only by parol, 
cannot enure as an under leaſe of a thing that lies only 
in Frant. Suppoſe it was the cafe of underwoods, which 
are ſold ſtanding, and the vendee grubs them up; can it 
be imagined, that makes him the occupier ; or ſuppoſe 
the tenant ſells the whole crop ſtanding, will that make 
him leſs the occupier of the land ? If it ſhould, it would 
be impoſſible for the officers of the pariſh to know whom 
to charge, We muſt take this tenant of the land to be 
like any other buyer of the tithes, ſince he has no more 
title to them than any ſtranger whatſoever ; and when 
the parſon or his farmer receives a ſum of money in lieu 
of tithe, that is in law a receipt of the tithe ; with this 
only difference, that it is not tithe in kind. In the caſe 
of a compoſition (as this is)- or a modus, it was never 
thought but that the parſon was chargeable as occupier of 
the tithe : therefore there being no colour to charge the 
tenant of the land, the order ef feflions muſt be quaſhed. 
Str. 525. 


Coal mines or ſaleable underwoods] That is, proportion- 
ing them to an annual benefit. Dalt. 165. 

In the caſe of the governor and company for ſmelting 
down lead, againſt Richardſon and others, M. 3G. 3. 4 
point was reſerved before Mr. Juſtice Bathurſt at Carliſle 
aſſizes 1761, which was thus; The defendant had di- 
{rained for a poor rate aſſeſſed on the occupiers of the 
lead mines lying in the pariſh of Aten; upon which they 
brought this action. Ihe caſe ſtates, that the plaintifts 
were leſſees from Greenwich hoſpital ; that they worked 
the mine, but did not live in the pariſh of Alon; that 
the profits of the hoſpital that year amounted to 1900 }, 
but thoſe to the plaintiffs the leſlecs were quite precari- 


ous and uncertain, and that, ſome years they £ ined no- 
gue 


thing; that no lead mines had ever been. aſſeſſed, except 
in an inſtance-or two fince making. this diſtreſs. — By 


lord Mensfield-chief juſtice; The queſtion, is no more 


Than this; Whether - a leſſee of lead mines, whereon no 
, F e * ” 4 - , F rent 
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rent is reſerved, other than a certain proportion of the 
oar to be raiſed, is rateable to the poor under the 43 Elia. 
Now nothing can be clearer, than that theſe mines are 
not within the /etter of the ſtatute; for the legiſlature 
could never intend by the word cca/ mines to comprehend 
other ſpecies of mines. If they had meant to include 
them, they would cither have enumerated them, or uſed 
the general word mines. So that the expreſſion coal mines 
expreſs]y excludes mines of any other ſort, as much as if 
they had been excepted. And there was a 6 good 
ground of exempting them; as from the nature of work- 
ing them they are liable to mote hazard and expence than 
coal mines are. And at that time, all copper, lead, and 
tin mines, in Derbyſhire, Corntuall, and Mendip in Somer- 
ſthire (which are the only counties where works of 
that kind were then eſtabliſhed) were governed by parti- 
cular laws; whereby any ſtranger conforming to the 
ceremonies theteby required, was at liberty to work thoſe 


mines, without any reward to the owner of the foil. And 


35 all theſe undertakings were attended with infinite ha- 
zard and expence, and often ruined the projectors ; it is 
no improbable conjecture, that the legiſlature meant for 
this reaſon, and in order to encourage them to proceed in 
undertakings of this publick utility, to exempt them from 
any other burden or impoſition than thoſe that the miners 
law, had impoſed. Indeed if a man has taken a leaſe of 
land, with privilege to dig for mines, he may be rated 
for the land : But that is not the preſent caſe. And 
where the legiſlature have not impoſed a tax, this court 
cannot do it by conſtruction, For example, the fees of 
a phyſician ot lawyer are not made liable by the act, and 
therefore cannot be rated. Upon the whole, as here 
might be a very reaſon for not making theſe mines 
liable, which is fortified by uſage, and they are not 
within the letter of the act, I am clear they are not 
rateable, Mr. juſtice Deniſon was of the ſame opi- 
nion. — By Mr. juſtice Wilmot : There is a material 


difference between coals and other mineral works. Coals 


are eaſily found ; but a vaſt deal of time and money is 
often ſpent in diſcovering other mines. The legiſlature 
therefore conſidered, how dangerous it would be to diſ- 
courage theſe kind of adventurers, by ſubjecting them to 
a tax, Another thing which convinces me, that the le- 
pillarure meant only to include coal mines is, that in the 

atute of 31 El. c. 7. concerning cottages, they have 
uſed the words coal mines and all other intra works ; which 
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Allowance of 
the rate by the 
juſtices. 


plainly ſhews, they never underſtood” that coal imines 
would *comprehend other fo'ts of mines. Burr. Mans. 
1341s: 5. :: . £13 4 of 

In the faid pariſh} A man having lands in other pariſhes 
than where he lives, the ſame being in leafe or not in 
leaſe, he is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eftate there, and not for his lands or 
rent in another pariſh. Delt. 165. 

For the taxation ought to be made upon the inhabi— 
tants and occupiers of lands within the pariſh, according 
to tlie viſible eſtates and poſſeſlions, real and perſonal, 
which they have and enjoy within the pariſh, without re- 
gard to any eſtate which they have elſewhere. 2 Buljtr, 


54+ a 
; And by the 17 G. 2. c. 37. Where there ſhall be any 
difpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands lie, and ought to be rated ; 
the occupiers of ſuch lands, or houſes built thereon, tithes 
ariſing therefrom, mines therein, and faleable under- 
woods, {hall be rated to the relief of the poor, and to all 
other pariſh rates, within ſuch pariſh and place which lies 
neareſt to ſuch lands; and if on application to the officers 
of ſuch pariſh or place to have the ſame aſſeſſed, any diſ- 
pute {hall ariſe, the juſtices at the next ſeſſions after ſuch 
application made, and after notice given to the officers of 
the ſeveral pariſhes 2nd places adjoining to ſuch lands, 
and to all others intereſted therein, may hear and determine 
the ſame on the appeal of any perſon intereſted, and may 
cauſe the fame to be equally aſſeſſed, whoſe determina- 
tion therein ſhall be final. But this ſhall not determine 
the boundaries of any pariſh or place, other than for the 
purpoſe of rating ſuch lands to the relief of the poor, and 
other parochial rates. /. 1, 2. | 

2. By the aforeſaid ſtatute of the 43 El. the ſaid rate 
and taxation ſhall be made, with the conſent of two juſtices, 
one whererf is of the quorum, ' dwelling in or near the pariſh 
or diviſion. 1. 1. th 

And this conſent is uſually given, by the juſtices ſign- 
ing the ſame, with their allowance thereupon, thus: 


XJ TE two of bis majeſty's juſtices of the peace in and for 
the ſaid county, one where:f is of the quorum, ds 
conſent unte and allow of this aſſeſſment : Witneſs our hands 
te Gay of — 1 

— 4 ] Maria. 5 P. 
1 | | K. P. 
4 | | But 


am wa Xa RD Ya 


13002. (Rate.) 
But this conſent is to be underſtood of two juſtices out 
of ſeſſions; for the ſeſſions have no original power to or- 
der an affeſſment to be made, but only if it come before 
them by way of appeal: for, in ſuch caſe the party would 
be deprived of the beneſit of appealing. L. Raym, 798. 
And if the juſtices refuſe to ſign and allow the rate, 
the court of king's bench will grant a mendamus to com- 
pel them. \ir 
M. 7G. K. and the juſtices of Dorchefler. A mands- 
mus iſſued to the juſtices to ſign a poor rate made by the 
churchwardens'and overſeers. Before the return a mo- 
tion was made to ſuperſede it, ſor ſeveral objections to the 
fairneſs of the rate; and that this would be ſpcedier and 
better for the poor, than to reſerve the debate of them 
for a formal retura, But by the court, The two juſtices 
are neceſſary to ſign the rate only by way of form; for it 
is the churchwardens and overſcers that have the power of 
making it; and whether it be a fair rate or not, is proper 
for the juriſdiction of the ſeſions, and was neyer intend- 
ed for our examination, The /uperſedeas being denied, 
the juſtices returned, that they could not allow the rats, 
it not being a juſt and proper rate : and-the court having 
before given their opinion of this upon the motion, they 
reſented this uſage ſo far, that they quaſhed the return, 
and ordered, an at:achment againſt the juſtices, who there- 
upon ſubmitted, and returned that they had allowed the 
rate. Str. 392. | 
3. The churchavardens and over, Hall cauſe publick no- Rate to be pub- 
tice to be given ia the church, of every rate for relief of the © 
peor, allocved by the juſtices, the next Sunday after ſuch 
allmvance ; and no rate ſhall be retuted ſufficient to be collected, 
till after ſuch notice given. 17 G. 2. C. 3. ſ. 1, 
4. And they ſhall permit cny invabitaat te infpett ſuch rats Any re:ſon may 
at all 8 times, paying 15; and jnail give copies on de- 3 
. eing paid 6 d for every 24 names. 17 G. 2. c. 3. 
2. 
And if any churchwarden or overſeer Hall not permit any 
mhabitant to inſpecl, or refuſ? to give copies as aforefjaid, he 
ſhall forfeit 201 to the party grieved. 1. 3. | 
5. If any perſon ſhall be aggrieved by any ajj<//ment, or 23 
Holl have any material objeftion to any perſon's lei ug put in or 
left out of ſucb aſſeſſment, er ta the ſum charged on any perſon or 
perſons therein; he may, giving reaßonable notice ts the chureh- 
wardens or overſeers, appeal to the next ſeſſiuns; but if rea- 
enable notice. be not given, then they ſhall adjourn the appecl to 
the next quarter ſeſſnt after. 17 G. 2. C. 38. f. 4. þ 
K k 2 And iy 
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After appeal, 
rates to be en- 
tec ina bevuk. 


Poop. (Rate.) 


And on all appeals from rates, the juſtices ſhall amend ce 


ſame, in ſuch manner only as ſhall be neceſſary fer giving relief, 


without altering ſuch rates, with reſpett to other perſons man- 
tioned in the ſame ; but if upon an appeal from the whole rate, 
it ſhall be e ary to ſet aſide the fame, then they ſhal! 
order a new rate to be made. id. ſ. 6. | 
And the court may award cofts to either party, as in caſes of 
lement by the 8 & ꝙ I. id. ſ. 4. 

Which ſhall be recovered, according to the ſaid ſtatute, 
by indictment, if the party lives within the juriſdiction of 
the juſtices ; otherwiſe, by diſtreſs, or commitment where 
no diſtreſs is to be had. 3 

6. True copies of the rates ſhall be entred in @ bock, by the 
churchtoardens and overſeers, within 14 days after all appeal 


from ſuch rates are determined; and they fhall atteſt the ſame, 


| by putting thair names thereto ; and all ſuch barks ſhall be kepi 


Rate to be levied. 


by eiftrels, 


by the churchwardens and overſeers for the time being, wheret 
all perſons liable to be aſſeſſed may freely reſort, and ſhall be de- 
livered over from time to time, to the new churchwards's and 
over ſcers, as ſoon as they enter into their offices, to be preſerved 
and produce at the ſeſſions when any appeal is to be heard. 
17 G. 2. c. 38. ſ. 13. | 

7. It all be lawful as well for the preſent as ſubſequent 
churchtoardens and over ſeers, or any of them, by warrant from 
any two ſuth juſtices, one whereof is of the quorum, to leuy the 
ſaid ſums, and all arrearages, of every one that ſball refuſet; 
N ens asthey ball be aſſeſſed, by diſireſs and ſale. 
43 El. C. 2. ſ. 4. a 

And by the 17 G. 2. c. 38. The goods of any perſon aſſeſſed 
and refuſing to pay, may be levied by warrant of diſtreſs, in any 
part of the county; and if ſufficient diſtreſs cannot be found 
within the county, on cath made thereof before a juſtice of any 
el her county (which cath ſhall be certified in the warrant) the 
gords may be levied in ſuch other county or precin&t, by virute 
of ſuch twarrant and certificate; and if any perſon Hall le 
aggrieved by ſuch diftreſs, he may appeal to the next ſeſſions 
fer the county or precinet where the aſſeſſment was made. 


. "BY" Lo 
But by Zz!t Ch. J. in the caſe of Tracy and Talbot, T. 


3 An. The rate cannot be diſtrained for by virtue of a 
general warrant made before the rate; but there ought tv 


© a ſpecial warrant on purpoſe. 2 Salt. 532, hat is 

to ſay, the non-feaſance of the party ſhall not be left to the 

judgment of the officer, who may out of private reſent- 

n.ent {11 his neighbour's goods without ſufficient cauſe; 

but oath of the refuſal m be made before the 1 
; 1 n 
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Poor. (Rate) 
And it is reaſonable that the party ſhould be heard in his 
defence; for he may ſhew cauſe yariouſly why a diſtreſs 
ſhould not be granted ; as, that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he 
had given notice of appeal, or that no demand or refuſal 
had been made, and the like, on. 


The form of the ſummons in which caſe may be this: 


To A. O. of the pariſh of in the 
ſaid county, yeoman. 


VV cſtenorland, 3 


W whoſe names are hereunto ſet and ſeals affixed, tws 
| of his mayeſly's juſtices of the peace in and for the ſaid 
county, one whereof is of the quorum, do hereby ſumman pon per- 


ſonally to appear before us at the houſe of in — in the 
ſaid county, on 2 the 75 of at the hour of 


— in the forenoon of the ſame day, 10 ſhew cauſe why you 
refuſe to pay the rate or aſſeſſment made for the relief of the 
poor of fe pariſh for this preſent year; utherwiſe we 
Hall proceed as if you had appeared. Given under our hands 
ard Jeals the —— day of — in the yuar of cur lard 


I — 


And then the warrant of diftreſs thereupon may be 
thus : | 


ee by To the churchwardens and overſcers of 
Weſtmorland. ; the poor of the pariſh of —— in the 
5 ſaid county. 


HERE As in and by @ rate and aſſeſſment made, 

, > Eo allowed, and publiſhed, according to the 
Patutes in that caſe mad? and provided, A. O. an inhabitant and 
otcupier of an houſe in the ſaid pariſh e was duly rated 
aud afſe{/id for and towards the neceſſary relief of the poor of 
the faid pariſh fer this preſent year the ſam of # Ss. And 
the 


whereas it duly appeareth unto us, two of his majeſly's juſtices 
of the peace in and for the ſaid 7% one whereof is of 
quorum, as well upon the oath of O. P. 5p aus þ the poor of 
the ſaid periſh, as otherwiſe, that the ſaid ſum of 3 hath been 
lawfully demanded of the ſaid A, O. and that the ſaid A. O. 
hat refuſed and doth refuſe ta pay the fame j And whereas the 
ſaid A. O. having appeared before us in purſuance of our ſum- 
Kk 3 mons 
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f mans for that purpeſe, hath not ſhewed to us any ſufficient cauſe 
- why the 7 ſhould not be aid [Or, And whereas it bath 
been duly prived ts us upen oath, that the ſaid A. O. bath 
been duly ſummoned to apprar beſere us the ſeid juſtices, ts fſhew 
cauſe why the faine ſhould not 2 faid, but he the faid A. O. 
hath naglected ie appear according to ſuch ſummens; and kth 
not ſhewed to us any ſufficient cauſe why the ſame ſhould nit be 
paid] Theſe are therefore to require yen foril tbith to mate 
diſtreſs of the goods and chattels of him the ſaid A. O. And if 
within' the ſpace of [ feur] days next after ſuch diſtreſs by yeu 
taken, the ſaid fum, together with reaſonable charges of taking 
and keeping the faid diſtreſs, all nat be paid, that then you d 
fell the ſaid gocas and chattels fo by you diftrained, and out of 
the money ariſing by ſuch ſale, that you detain the ſaid ſum of 
— and el your reaſenable charges of taking, keeping, and 
felling the ſaid dijtreſs; rendering te him the ſaid A. O. the 
overplus on demand. And if no fuch diflreſs can be made, that 
then you certify the ſame unto us, io the end that ſuch further 
proceedings may be had therein, as ts law doth appertain. Given 
under our lands and ſeals this —— day of 


. . 


And where any diftreſs ſhalt be made, for money juſtly 
due for relief of the poor, the diſtreſs itſelf ſhall not be 
deemed unlawful, not the parties making it be deemed 
treſpaſſers, for any defect or want of form in the warrant 
for the appointment of overicers, or in the rate, or in 
the warrant of diftreſs thereupon ; nor ſhall the parties 
diſtraining be deemed treſpaſſegs ab initio, on account of 
any irregularity, which ſhall be afterwards done by the 
parties diftraining ; but the party aggricved by ſuch 
irregularity, may recover full Cüskachen for the ſpecial 
damage, and no more; in an action of treſpaſs, or on 
the caſe. But where the plaintiff ſhall recover in ſuch 
action, he ſhall be paid his full coſts. , But no plaintiff 
thall recover in any action, for any ſuch irregularity, 
if tender of amends hath been made'by the party diſtrain- 
ing, before ſuch action brought. 17 G. 2. c. 38. % 8, 

- YO, | 
Commitumzent for g 8. In difcft of ſuch difireſs, it ſpall be lawful for two ſuch 
want ot diſtreſs. fHices to commit ſuch perſon to the cmmen gal, there to remain 
without bail or miinprize, atitil payment / the ſame. 43 El. 
EC ih i 2s 45 | 


Arrears to be le- 9. And if ary perſon Mall negles? te pay to fuch overſeers, the 


died by the ſuc ſuccerding overſecr's ſhall levy the arrears, and fhall reimburſe 
hi Bowe their predectflors the fame which are allotued to be due to them 
in their accounts. 17 G. 2. c. 38. f. 11. 


In 


oz $3 


—, 
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In cafe à perſon charged ſhall die beſore payment 
(which is a thing that muſt needs very frequently hap- 

n), it hath been doubted how far the deceaſcd's goods 
in the hands of the executor or adminiſtrator are liable to 
anſwer tne ſame, As in the caſe of Stephens againſt 
Evans and others, E. 1G. 3. William Vejey was aileſſed 
to the poor rate, and died inteftate, Adminiſtration: of 
his goods vas granted to Fobn Stephens the plaintiff, After 
which, two juſtices executed a warrant, in which warrant 
the faid aſſeſſment was recited, and in the- ſaid warrant 
it was alſo recited that it appeared to the juſtices on 
the oath of the late overſcer, that the ſum aſieſſed had 
been demanded of the ſaid William Veſey, and (ſince his 
deceais) of his widow and repreſentative Suſanna Ve/ey; 
and that they refuſed to pay the lame; therefore the 
juice require the officer to diſtrain the goods and 
chattels of the late William Viſey. An action of trover 
was brought by Stephens the adminiſtrator, ang a ſpecial caſe 
was ſtated for the opinion of the court; and the queſtion 
as ſtated was, Whether the difiraining and taking: and 
telling the cattle which wgre the gogds: o William Veſey, 
in the hands of the plaintiff his adminiſtrator, by virtue 
of the ſaid warrant, - was lawful, or got. —- Mr. Nertan, 
on behalf of the plaintiff, argued that it was not lawful, 
and that an action of trover is maintainable againſt the 
parizh "a for, taking them. And he made three 
objections: 1. It Was a bad, rate ; ; being made 40 reimburſe. 
41 overſeer, for rhe avericer was not obliged to advance: 
the money, without a preyious rate; and he may reimburſe 
nimſelf out of the next, made in his own time: And 
Was made for half a year, whereas it ought not to 
haye been for lon; Ver. than a month, 2. Here was no 
rifufat by the. repreſentative to pay the money. And 
tete can be no diſtteſs, without a previous demand and 
refuſal, The refuſal was made by. Veſey who is dead; 
and by the widow, , who was not in fact, tho' ſhe is in 
the warrant Rated to be, his repreſentative. 3. Suppo- 
ſing the rate and warrant to be good; yet the goods of 
22 are not diſtrainablc, in the hands of his perional re- 
prelentative, for a rate made upon Veſey himſelf. There 
is no inſtance of it, nor any caſe to ſupport this; there- 
tore it ought not to be ſupported, Nor is there any 
neceſity for it; for the poor cannot ſuffer by the non- 
payment of this money ; there are other proviſions for 


raiſing the money. This is a caſts 071 His. The acts of 


parliament give no ſach power to the juitices, as to grant 
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ſuch a warrant ; and nothing can be intended in favour 
of their juriſdiction. It is not the hing that is rated, 
but only the perſon, the occupier ; and the ſtatute gives 
the means of compelling it. The refuſal to contribute 
according to the aſſeſſment is treated as an offence, and 
the offender is to be ſent to gaol. But the executor or 
adminiſtrator is not an offender. It is a perſonal charge. 
An overſeer could not bring an action for it, even againſt 
the perſon charged. He muſt purſue the particular re- 
medy appointed by the act. And if fo, the caurt will 
never extend the remedy, againſt a repreſentative. If an 
adminiſtrator ſhould pay this rent, he might be guilty of 
4 devaſtavit.”' And the” compulſion by diſtreſs will not 
alter the cafe, or be an excuſe 'for a deva/lavit. —— 
Mr. Biſhop, on the other ũde, 'for the juſtices and pariſh 


- officers: The court will not now enter into any objection 


to'the rate. The only queſtions therefore are, as to the 
warrant; and as t6 the afſets being diſtrainable in the 
hands of the repreſentative. As to the demand of the mo- 
ney upon Veſty himſelf, it was made upon him, and is ſo 
ſtated. And as to the demand upon the repreſentative, 
the end and intention of this ſpecial caſe was to ſettle the 
material point, the real queſtion, whether the goods of 
the perſon rated are or are not diſtrainable in the hands of 
the repreſentatiye. The practice is on our ſide, that 
they are. It is no anſwer to ſay that other people ate 
liable to pay, if the perſon rated does not: The queſtion 
is, Whether the repreſentative of the perſon rated is or 
is not liable, The authority to make this warrant, and 
ta make the diſtreſs in obedience to it, is founded upon 
the ſtatute of the 43 El. which gives the remedy by di- 
ſtreſs, on refuſal to pay. The demand of the money is 
to be made, and in the preſent caſe was actually made, 
upon the perſon allefled : And that mage it a debt from 


him. There was no need of a demand upon tbe repre- - 


ſentative. The affets were already become liable, and 


remained ſo in his hands. As to the danger of a de- _ 


vaſtavit ; 'a repreſentative could not be 
vaſtavit, even by paying a ſimple contr p 
bond debt, if he had no notice of the band debt? And 
the diſtreſs made upon bim would be a juſtification to 
him for paying it under the compliſſton of ſuch diſtreſs. 
I'do not ſay, that the executor or adminiſtrator could 
be ſent to gaol, for A of this debt ; but yet 
the aſſets in his hands are diſtrainable, as the proper fund 


ullty of a di- 


out of which it is to be paid; eſpecjally as no action 


would 


debt before a 
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would lie for it (as Mr. Norton agrees.) Mr. Nor- 
tor, in reply: No anſwer at all bas been given to my 
objection to the rate itfelf. And I ſay, that even if the 
adminiſtrator were admitted to be liable to pay, yet fill 
there ought to have been a previous demand upon him. 
No ſuch practice as what Mr, Biſhop ſpeaks. of, is ſtated 
in che caſe; and therefore the court will intend that 
there is none ſuch. And I believe there is none, I ne- 
ver heard of it before. I take it to de directly the other 
way, And at all events, the poor cannot ſuffer; for 
there are other perſons who muſt make up the defi- 
ciency, in caſe this man do not pay. This is ſcarce a ſol- 
vent eſtate ; becauſe the widow has renounced admini- 
ſtration, and it is granted to a creditor. This is a charge 
upon the perſon, which dies with him : Like coſts pay- 
able by one who dies; (for which a bill in chancery 
cannot be revived: And fo in this court, upon infor- 
mations, they ate gone by the death of the party.) And 
the adminiſtrator cannot poſſibly know, in what courſe 
of adminiſtration to pay this rate. If an executor or 
adminiſtrator pays' a debt of a lower nature, at that 
time knowing of others of an higher, it is undoubtedly 
a devaſtavit. And here there may be debts of an higher 
nature, which the adminiſtrator may know of. And if 
he is obliged to pay it under compulſion, he ought to 
pay it without compulſion. It is a charge impoſed ; 
not a debt, The caſe was left “ open upon its being 
ſtated at the trial, to all or any other objections that 
could be made upon the face of it, There were other 
debts beſides this. — By Mr. juſtice Deniſon ; That 
makes no difference. The queſtion is ſtated particularly 
upon this caſe; and is confined to the levying the mo- 
ney upon the repreſentative of the perſon charged. I 
ſhould think, the event muſt have often happened, in fact 
and experience; The practice is not ſtated. But how- 
ever, the "queſtion is, what the law is, and not what the 
, pradtice is. It is a rule, that upon a new ſtatute Which 
wor = a particular remedy, no remedy can be taken, 
ut the particular remedy . preſcribed by the ſtatute, - 
Therefore cleatly,- no action of debt will lie for a poor 
rate, The remedy given by the act of the 43 El. muſt 
de conſidered with abalogy to other like cafes. This 
ſtatute” confiders the perſon rated and refuſing to pay, as - 
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* Mr. Bi/top denied this 
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an offender. And it gives no authority, but to diſtrain 


the goods of the offender. Therefore no goods are lja- 
ble te be diſtrained, by the words of this act, but the 
goods of the offender himfelf; I never apprehended, that 
the goods of the perſon aſſeſſed to the rate, can be charged 
in the hands of the repreſentative. And therefore (as at 
preſent adviſed) I ſhould think that this action will lie 
fog, taking them, I agree that this is in the nature of an 
exccution : But yet: it is perſonal ;, and I do not know 
that it is a lien upon the aſſets.— Mr. juſtice l. 
m3t-concurred ; and: faid he had no doubt about it. He 
thought. the intention. of the ſpecial caſe, which ſtates a 
particular queſtion, appeared to be, to ſubmit this 
queſtion only th the court... As to the objections that 
have. been made to the ratr; che firſt is of no great im- 
portance: For tho! you cannot make a rate to reimburſe 
overſcers yet, the overſeer may immediately, whilſt in 
office, reimburſe; himſelt! out of the next money raiſed 
for the rate. As to the ſecond, he ſaid, he belivved that 
whatever the Jaw. might be, the practice was, not to 
make theſe rates monthly. On the merits: It is not 
ſtated in the cafe, that 4 demand was made even upon 
Vee, (the pur ſon aſſeſſed , aud that he refuſed. payment; 
cho it. is ſoegited in the arrrant. But that is not ma- 
terial. For I have not the leaſt doubt, but that the re- 
preſentatiye ought to have been convened before the ju- 
ſtices, and aſced, what he; had to ſay why he ſhould 
not pay the tate aſſeſſed upon Yefeychis' inteſtate. This 


| caſe ſeems to be like a ſcire faciut upon a judgment: up- 
on which, execution cannot be ſued out againſt the re- 


preſentatives, without aſking , them What they have to 


the tęſte ol the warrant, they were the goods and chat- 
tels of the zepreſgntative.. - If the teſte had been prior 
to the; death, they would have been the goods and chat- 
tels of the deęctaſed, But if teſted after his death, they 
are not his gods and chattels, but ;-the goods and chat- 
tels of the gepreſentative. Therefore if the money had 
been, demanded of the repreſentative, I ſhould have had 
great doubt, Whether this warrant and diſtreſs would 
not. haye been good. For I cannot think that by the 
death, of the pexſon charged with this rate, the aſſeſſ- 


ment before made upon him and demanded of him would 
have been quite gone and loſt to the pariſh, and could 


not have been any way comẽ at. For tho? it may be a 
charge upon the perſon, yet it is a charge upon him in 
's | reſpect 


wy why. it ſhould not be taken aut. |: At the time of 


'Po92. (Rate.) 


reſpect of the thing occupied. And the' he be ealled an 
offender, if he refuſe to pay it; yet he can be no other- 
wiſe conſidered as an offender, than every other debtor 
who refuſes or; neglects to pay his debts; and thereby 
readers; his perſon and goods 'Ifable to be taken in exe- 
cution, is fo far treated as an offender, till he ſhall com- 
ply with the judgment awarded. And in experience 

know it to be the caſe, that theſe payments by execu- 
tors or adminiſtrators axe often allowed to go in diſcharge 
of the aſſets of the teſtator or inteſtate; tho? I do not 
remember that it has been ſettled in what courſe of ad- 
miniſtration. Indeed it might; be of too much conſe- 
quence, to put it into the power of juſtices of the peace 
to determine upon the adminiſtration of aſſets, as to the 
courſe in which: they are to be adminiſtred. In a. caſe 
of Wallis and Haiuit, at Guilaball, at the fittings; after 
Hilary term, 5 G. 2. before. lord · chief juſtice Eyre in an 
action of treſpaſs, two aldermen of Lenden had made a 
wartant to diſtrain a man for a poor rate. The man 
died inteſtate. But, before that, there had been la de- 
mand made upon him, and refuſed. by, himz. and a warrant 
of diſtrels granted upon his refuſal.- And then he died. 
Hre Ch. J. held, that a diſtreſs could not be made after 
his death; or if it could, yet the repreſentative ought 
to have been ſummoned : And he held the property to be 
changed. A caſe was made for the opinion of- the eourt 
of common pleas ;. But I could not hear what became of 
it: Lord chief juſtice &yrg was a-great lawyer. It would 
be ſtrange, that a diltreis: ſhould-.be-taken upon a man's 
goods, without hearing him. And it would make great 
confuſion in the adminiſtration of aſſets. He may: have 
paid, or retained judgment debts, prior to this diftreſs 
tor the rate. Mr. Gould was retained to take-notes 
for, the defendants. But he ſaid, that if Mr. Norten 
inſcted upon the want of a demand. from the repreſenta- 


- * 


of the defendants, — Mr. juſtice Deniſon and Mr. ju- 
ſtice M imat ſaid that this was an ellential circumſtance, 
And by the court unanimouſly, judgment was given 
tor the plaintiff the adminiſtrator. Barrow, Mansfield, 
1152, | 


N KR Y 1 
[Note, The arzuments in this caſe are here recited 
lomewhat, at large, in order to briug in as much light as 
may be upon this ſubject; eſpecially as no other caſe, hath 
occurred, wherein this point hath becn conſidered. 4 
: L ; this 


* - 


tive, he pul not pretend to maintain the caſe on the part 
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© this particular caſe, as appears, was determined on its 
own peculiar circumftances, namely, for want of ſum- 
moning the adminiſtrator. So that the principal point 
| yet to remain undetermined ; which includes in 
it thoſe particulars: 1. Where the warrant of diſtreſs is 
made out during the lifetime of the perſon aſlefled, 
whether the officers can follow the goods into the hands 
of tho adminiſtrator or any other, without taking notice 
of any perſon as executor or adminiſtrator? 2. Where 
the warrant of diſtreſs is not made out till after the death 
of the perſon aſſeſſed, whether on ſummoning the admi- 
niſtrator, and refuſal by him, the officers can diſtrain the 
goods in the hands of fuch adminiſtrator? 3. Whether 
the adminiſtrator himſelf may be aſſeſſed in a ſucceeding 
rate, as for arrears; and on the affellment being con- 
Krmed at the ſeſſions upon his appeal, whether diſtreſs 
may be made as of his on goods, and whether for de- 
ſect of diſtreſs he may be committed? 4. In what 
courſe of adminiſtration ſuch aſſeſſment ſhall be eſtimated? 
And if the adminiftrator ſhall plead before the juſtices 
debts of an higher nature, or inſufficiency of aſſets; whe- 
ther and bow far the juſtices are to take notice of ſuch 
plea, 7 how or in what manner they ſhall determine the 

fame ? | 6.74 | | 


Certiorari, + 10. E. 5 G. X. and Uttozeter. Upon great debate, and by 
| ſearch after precedents, it was held, that à certiorari would ca 
not lie to remove the poor rate itſelf, the remedy being to ſti 
, or by action when a diſtreſs is taken, which will 25 
* anſwer all the ends of juſtice in coming at an equal rate; 
wheress if the rate itfelf ſhould be required to be fent up, 8. 


« 


1 
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great inconveniencies and delays would follow. Str. 932. Ty 
, gn to St. 
Z. 7 G. 2. K. and the juſtices of Salop. The tran gh r 
jection againſt a certierari is, that if rates were removable, Bu 


the poor might be ſtarved uhilſt the rates were depending; W juf 
and therefore the court, from the great inconvenience that a6 
would attend the removal of rates, have refuſed to do it. to 


Sf. C. V. 1. 201. Str. 975. 11 
| TY gs IC 
* + . * f 21, 5 to 

u. Taxing others in aid. of 

. off 


Hundred con- 1. the ſaid juſtices ao perceive, that the inhabitants of 0 
u. dutory. any pariſh are not able to levy among themſelves ſufficient ſums Was 
for the purpoſes aforeſaid, then the ſaid two juſtices (1 Ki F 
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hall tax, rate, ard aſſeſs as afireſeit any. uber of other gu- 

riſbes, ar out of any pariſh within the hundred, ts pay ſuc 

. ſums to the churchwardens and overſeers 4 id par priſe 
by 


for the ſaid purpoſes, as the ſaid juſtices ok fit. © 43 
& 2. . 3. 6 * | 


That the inhabitants of an yer are not able] H. 8 An. 
Order of two juſtices : caſe was thus: There were 
two'vills in one pariſh, and the juſtices teeite in their 
order, that one of the vills was very rich, and the other 
very poor; and further, that the vill whieh was rieh, did 
not pay half fo much to the poor, as the poor vilł did. 
jected, 1. One vill oughe not to contribute to another, 
decauſe the ſtatute mentions pariſhes only. 2. The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain ; viz. becauſe they do not pay half 
ſo much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor. By the court; As to 
the firſt objection, ſurely this will come within the equity 
of the ſtatute, though the ſtatute only makes mention of 
pariſhes ; and it is highly reaſonable, that one vill ſhould 
contribute to another in the fame pariſh. But this order 
muſt be quaſhed on the ſecond objection; for the uncer- 
tainty. Foley. 25. RICE 
Then the ſaid two juſtices] T. 2 J. 2. X. and Grief. 
The ant rated the adjacent pariſhes : Quaſhed ; be- 
cauſe the ſtatute appoints it to be done by the two ju- 
ices, and hereby they prevent an appeal. Caſes of S. 


259+ | * 

The ſaid twa juſtices ſpall tax, rate, and aſſei] T. 12 C. 2. 
K. Mary's and St. Peter and Paul's in Marlborough. 
Two juſtices order the churchwardens and overſeers ot 
St. Peter and Paul's to aflets, raiſe, and levy a ſum 
towards the maintenance of the poor of St. Mary's. 
But the order was quaſfed by the court; becauſe the 
juſtices had delegated their power to the churchvrardens 
and overſeers, whereas bythe ſtatute they themſelyes are 
to make the rate on all, or on particular perſons. Six. 
1114. 

In this caſe, a mandamus was moved for to the juſtices, 
to make a rate for the ſupport of the poor of the pariſh 
of St, Mary's; which was oppoſed, becauſe the pariſh 
officers ought to make the rate, and the juſtices are only 
to ſign it. To whichy it was anſwered, that this motion 
was grounded on this clauſe of the ſtatute; and thereupon 

wt . — . * . . ' A Man- 


525 


pays r r wag. + © 
. - 


45002, (Rate.) 


a mandamus was granted, directed to the juſtices ; and a; 
this is a matter of right, they ought to make a return, 
Vin. Poor, vol. 16. p. 416. | 

And the juſtices are to make the taxation, and leave it 
to the churchwardens and, overſcers to levy it, 2 Salk, 
480. | 3 ; . 

Any other of other pariſhes] M. 32 C. 2. Reſolved, that 
the juſtices may impoſe the charge upon any of the inha- 
bitants of the neighbouring, pariſnes, and are not obli 
to put a genera} tax upon the whole pariſh. Comb. 309. 
1 Ventr. 350. | 547 31 | 

T. 12 C. K. and Boroughfen, There was a taxation of 

ſeveral perſons in a pariſh: Objected, that it ſhould be of 
all the perſons in a particular place or pariſh, © The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ſhould be charged, and not all, but that the words cf 
the act are very ſtrong; and did not quaſh the order for 
this objection. Fuley. 29. 4 


Mithin the hundred] T. g An. Boroughſen and St. John's, 
Motion to quaſh an order of two juſtices ; for that it doth 
not appear upon the order, that the parim which is 
charged to aid the pariſh that is not able to maintain its 
own poor, is within the fame hundred. And quaſhed by 
the whole court. Foley. 27. 

H. 8 An. Motion to quaſh an order of two juſtices, 
which was made to aſſeſs the pariſhes of St. Stephen and 
St. Mary Magdalen in Norwich, in aid of the pariſh of 
St. Benedict, which was not able to maintain its own 
poor. Objection. Theſe pariſhes are not in the ſame 
hundred; it is in Norwich where there is no hundred, to 
the juſtices have no juriſdiction. And by Halt Ch. J. 
The order muſt be quaſhed. Foley. 31. 

E. 31 G. 2. X. and the tything of Milland. Two ju- 
ſtices tax the inhabitants of the tything of Milland, in aid 
of the pariſh of St. Peter's Cheeſehill, in the ſame county, 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſehill, 
both lie in the ſame liberty of the ſoke where the ſaid 
pariſh lies. On referring it back to the ſcflions to be 
more particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, tho' called by another name. And the 
court held, they were not reſtrained to the particular word 
hundred, but it is ſufficient if it be ſigniſied by any word 
equivalent. ” And the orders were affirmed. ae 


Mansfield. 576. 4 


283.5 Narr 
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As the ſaid juſtices ſhall think fit] E. 12 0. K. and St. 


Mary's in Marlborough. An order was made for a neigh- 
bouring pariſh to contribute, ſ long as we the ſaid juſtices 
ſhall think fit. But by the court, It muſt be quaſhed: for 
the diſcretion that is left in the juſtices, is as to the guan- 
tum, and not as to the duration of the contribution, 


Str. 700. | 

il 6 IF. K. and: Knightly: © A ſum in groſs was taxed 
upon a neighbouring parith, for a whole year; which 
was objected to as unreaſonable, becauſe their ability may 
change : nevertheleſs the order was confirmed, Comb. 
"7 6G. K. and Telſcombe. By the court, The order 
for the contributory pariſh to make a rate at 6d in the 


pound is ill for incertainty: it ſhould have been, to raiſe 


ſuch a ſum certain. Quaſhed. Str. 314. 

T. 12 G. 2. Caſe of the pariſh of St. Peter and Paul in 
Marlbsrough. Two juſtices, reciting the inability of the 
pariſh of St. Mary to maintain its own poor, order the pa- 
riſh of St. Peter and Paul to contribute 601 for the main- 
tenance of the poor of the other pariſh : And objection 
being made to their ordering ſuch a groſs ſum, the court 
held it in that reſpect to be well. Str. 1114. 


2. And if the ſaid hundred ſhall not be thought by the ſaid — nr. 


Juſtices able and fit to relieve the ſaid ſeveral pariſhes nat able ts 
provide for themſelves, as aforeſaid, then the juſtices at their 
general quarter ſeſſions ſhall rate and aſſeſs as afareſaid, any 
other 7 other pariſhes, or out of any pariſh within the county. 
43 El. e. 2. . 3. 

7. 3 G. X. and Percivall. Order of ſeſſions, reciting 
that the pariſh is not able to maintain its own poor, nor 
any other pariſh within the hundred to contribute, there- 
fore the juſtices at the ſeſſions tax other pariſhes in an- 
other hundred within the ſame county. It was moved to 
quaſh it,” and inſiſted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till 
two juſtices have inquired whether any pariſh in the 
hundred can contribute : The firſt application to be to 
two juſtices, and the ſecond to the ſeſſions, Parker Ch. 
J. I do not ſee, to what purpoſe it would be, for the two 
juſtices to make an order, only to adjudge that no pariſh 
vithin the hundred is able to contribute, We will pre- 
lume the ſeſſions is ſatisfied of that, and if the two juſtices 
ſhould make ſuch an adjudication, yet the ſeſſions mult 
inquire into the truth of it; and if no order appears, 
which charges any pariſh within the hundred, it is a ſuf- 

ficient 


—— 
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| Poop, (Nate 
ficient ground for the ſeſſions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
have ſtopped the ſeſſions from proceeding, ; and the ſuffi- 
ciency of the hundred depends on this, whether two juſ- 
tices have ever charged the hundred. 1 the ſaid — 
dred ſhall not be thought by the ſaid juſtices able, — that is, if 
the two juſtices do not adjudge it ſo. If two juſtices 
ſhould adjudge the hundred not able, yet if other two 
juſtices hudge the contrary, their charge would be good, 
and the ſeſſions be ouſted of their juriſdiction, notwith- 
ſtanding the firſt adjudication. Eyre J. Here are two ju- 
riſdictions, that of the two juſtices, and that of the ſeſ- 
ſions, and both are original juriſdictions. They are dif- 
ferent in all reſpects, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. ere 
need be no appeal from an adjudication of two juſtices, 
for that would be to appeal from a nullity. And the or- 
der was confirmed. Str. 56. 


iii. How far parents and children are liable to main- 
8 | tain each other, | 


Parents and chi- 1. The father and grandfather, mother and | ghandmuthir, 


and children of every poor, old, blind, lame and impotent per- 
fon, or other poor perſon not able to work, being of à ſufficient 
ability, ſhall at their own charges relieve and maintain every 
ſuch poor perſon, in that manner, and according to that rate, 
as by the juſtices of that county where ſuch ſufficient perſen: 
dwell in their ſeſſions ſhall be aſſeſſed ; on pain of 20s a month, 
1-03 J. 7. 5h 
ch — go to the uſe of the * of the fame pa- 
Tiſh, and be levied by ſome or one 4 the churchwardens or 
-overſeers, Ly warrant from tus ſuch juſtices (1 Q.) by di/- 
treſs; or in deſect theresf any two ſuch juſtices may commi! 
the offender to the common gaol, there to remain without bail or 
mainprize, till the ſaid forfeitures ſhall be paid. ſ. 2, 11. 


Father and mother] T. 9 An. O, and Clentham. It was 
moved to quaſh an order upon the father in law, to 
maintain his wife's daughter, his wife being dead. By 
the whole court; The hufband ought to provide for 
the daughter in law during the wife's life, in the right 
of his wife; but when the wife dies, the relation is 
diffolved, and he is not by any means obliged to pro- 
vide for the daughter in law ter her mother's death. 


Foley. 39. 


E. 10 An. 


. r 


„ 
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E. to * . and St. Botelphs Aldgate. The fingle 
queſtion, was, hether the hutband ſhall be chargeable 


to maintain his wife's children by a, former huſpand: And 


it was reſolved, he was, during the wife's. life, in her 
right; but not after. Fuley, 48.9 

There was an order upon the mother, Who was married 
to a ſecond huſband, to maintain her children which ſhe 


had by the former huſband: But by the court, a feme 
covert cannot be charged, but they * to have charged 


her huſband, Foley. 44. 


AM. 7 G. 2. K. and Dempſon, It was mayed to quaſh 
an order upon the father to pay a certain ſum weekly to 
his ſon's wife, his ſon; having run away from her as ſoon 


as he married her, and ſhe having had a child in the mean 
time. To this order two exceptions were taken: Firſt, 
that it appears the ſon's wife was an adultereſs; and there= 
fore the huſband, himſelf would not have bee bound to 
maintain her, much more the huſband's father could 
not. To this it was anſwered, and allowed by the court, 
that whatever effect this act of the wife might have upon 
the huſband, it could not have any upon the pariſh, 
Secondly, it was objected, that the ſtatute extends only 
to natural relations, and for this purpoſe was cited the 


caſe of K. and Munden (hereafter following): and the court 


was of opinjon that this objection was fatal, and that the 
act doth not extend to relations in law. 2 -N 
2 e e Note, Sir John Strange in his report of t 
that the 40. was for the father to maliifain 

the fon” L wiſe, after 3 divorce a menſa & thoro for adul- 
tefy. ger. 955. 

Tenge ord grandmother] MM. 7 C. K. and Reeve, 

The reputed . or grandmother ate not within 
the ſtatute j for a baſtard is filius populi. 2 Bulſt. 344. 

H. 7 Cha, Gerard 's caſe. If a man marries à grand- 


mother, and has an eſtate with her in marriage; for this 


eſtate he ſhall he charged to be contributory towards the 


relief and maintenance of the grandchild, within the - 


meaning of this ſtatute: but otherwiſe it ſhall be, if — 
has not any eſtate or advancement by his marria 
her. By. Whitlecke and Croke juſtices - But by 3 ; A 
He ſhall be charged with keeping the grandchild during 
the life of the grandmother his wife; and if ſhe dies, he 
ſhall not be charged after her death. 2 Bu/fr. 346. 
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But by Ft Ch. J. If the wife dies, he muſt maintain 
the [ grandchildren, though the relation be determined. 
And he ſaid, that in Gerard's caſe, who married the grand- 
mother of a por perſon, though ſhe died, and fo the re- 
lation was determined, yet the ſtatute was to be con- 
ſtrued by equity, and chat he! was a grandfather within 
the ſtatute, - Comb, 321, 40. 

But in che caſe in 2 Bu Har: 346. it does not appear 
that the grandmother was dead ; nor is there any refolu- 


tion, the judges differing in their NN n Poor: 


A. vol. 16. page 417. 
Upon the whole, the diſtinction ſeems to So this If 


a mother or grandmother marries again, and was before 


ſuch ſecond marriage of ſufficient ability to keep the child, 
the huſband. ſhall be charged to maintain it; for this be- 
ing a debt of hers when ſingle, ſhall like 'others extend 
to charge the huſband ; but at her death, the relation be- 
ing diflolved, the huſband i is . no farther 9 
I. Black/t. c. 16. | 


And though the father be li ving, yet if he be unable, 
the grandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay ſo much money as 
the juſtices ſhall think reaſonable for the time XS AV. 
6 An. . and Jeyce. Vin. Poor. G23 | 


Aud children] T, 5 G. X. and *. Order, reciting 
that Munden had a good ſortune with his wife, and. that 
her mother was poor, therefore he is ordered to provide 


for her. By Pratt Ch. J. The caſes which have hither- | 


to been. were either where the judges were divided, or 
the matter came not directly in queſtion, of was only a 
caſe at the judge's chamber. It never came judicially 


before the whole court till now," And as it is res integra, 


on conſideration we are all of opinion, that the fon in 


law is not bound, either within the words or intent of 
the ſtatute, which. provides only for naturùl parents. By 
the law of nature, 'a man was bound to take care of his 
own father and mother. But there being no temporal 


obligation to inforce that law of nature, it was found ne- 


ceſſary to eſtabliſh it by act of parliament, and that can 
be extended no farther than the law of nature 'went be- 
fore, and the law of nature doth not reach to this cz 


And the order muſt be quaſhed. St. 190. But it doth P 
ot appear from this report, whether the wife was alive 


- dead : Perhaps ſhe might be dead, and ! the re- 
an e. 
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In the caſe of Malion and Spark, E. 7 W. Holt Ch. J. 
ſaid, that the word children in the ſtatute extends to grand- 
children; becauſe there is the ſame natural affection; ' 


Caſes of S. 210. 6 | 


But no caſe hath occurred, wherein the ſame hath been 


judicially determined. And perhaps there may be ſome - 


doubt as to this point. Natural affection deſcends more 
ſtrongly than it aſcends, And it is obſervable, that 
whereas the ſtatute of the 39 El. c. 3. did only enact, 
that parents and children ſhould mutually maintain each 
other, this ſtatute of the 43 El. enlarging this branch, 
extends it to grandfathers and grandmethers, but doth not 


ſpecify grandchildren; by which it may ſeem, that the 


parliament did not intend, that the obligation ſhould 
extend to them. | 


Of tvery poor, old, Blind, lame, and impatent perſon, or 
other par perſon not able to work] M. 13 W. St. Andrews 
Underfhaft and Jacob Mendez de Breta, The defendant be- 
inz a jew, had an only daughter, who was converted 
ifom judaiſm, and embraced chriſtianity. Whereupon 
the defendant turned her out of doors, and refuſed to al- 


low her any maintenance. On complaint to the ſeſſions, 
they reciting that ſhe was the daughter of the defendant, 


and that he was a man able to maintain her, made an or- 
der. that the defendant (being very rich) ſhould allow 
er 20s a month. But becauſe they did not alledge that 
ſhe was poor, or likely to become chargeable, the order 
was quaſhed. L. Raym. 699. 1 
E. 16. X. and Gulley. it was moved to quaſh an or- 
der of ſeſſions. The order ſet out, that one Mary Gulley 
was in 2 poor deſtitute condition, and that her father was 
able to maintain her, and therefore they make an order 
upon him to allow her 28s 6d a week till further order. 
Odjected, It did not appear that ſhe was lame, blind, 
or unable to work; ſo that though ſhe was in a deſtitute 
condition, it might be becauſe ſhe would not work: And 
upon this exception the court quaſhed the order of ſeſ- 


ſions, Foley. 47 


Belng of a ſufficient ability] H. 12 An. Q, and Hallifax. 
Order F4 the Lacher in law to 4 r- a week to his 
daughter in law, was quaſhed, uſe it was not ſaid 
that he was of a ſufficient ability. Caſes of S. 52. 


In that manner, and according to that rate, as by the ju- 


Aices of that county where ſuch ſufficient perſons dwell in their 
' ＋ 13 ſeſſions 
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N ons ſhall be aſſeſſed] E. 5 An. Fenkins's caſe, An order 
Kae 3 his l ſhall pay 2s a 
week "towards the ſupport of his father, till that court 
ſhould order the contrary. Which- was held good; be- 
cauſe it was imdefinite, and no ſet time limited: and if an 
eſtate happened to fall to him, they might apply to the 
juſtices; otherwiſe, if a time was limited. 2 Salk, 


„ : "ie | | 
3 By the, juflices. of that county where ſuch, ſufficient perſons 
dwell] wie the child live in the county of Thx 


dleſex, and be maintained by the pariſh there, and the 
grandfather live in the county of Suffglk, the juſtices of 
ATiddleſex can make no order therein, but the juſtices of 
the county of Suffolk muſt make order, 2 Bulft. 346. 


In their ſeffrons ſhall be aſſiſſed] T. 9 An. Q. and Jones. 
There was an order for the grandmother to take care of 
her grandchildren, and by the order they ſend the grand- 
children to the grandmother. By the whole court, They 
cannot ſend the grandchildren to the grandmother ; but 
the juſtices ought to have made a rate upon the grand- 
mother of ſo much a week. Foley. 41. © 5 

And it is Aid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is become charge- 
able to the pariſh; for unleſs he be ſo, the pariſh has no 
ground of complaint. Vin. Poor. C. 7. X. and Trip- 
ping. n at 95 

On pain of 20 s a month——to be levied by diftreſs] 7. 
32 & 33 G.2. A. and Robinſon. The defendant. was 
indifted for reſuſing to obey an order of ſeſſions, for 
maintaining his two infant grandchildren, It was mo- 
ved in arreit of judgment; and urged, that this is a new 
offence ; and where a ſtatute creates a new offence, and 
| gives a particular penalty, and a ſpecihc, method of reco- 
| * vering the ſame, that courſe ought to be purſued, and 
the party ſhall not be puniſhed by indictment. By lord 
Mansfield chief juſtice: The rule is certain, that where 
| a ſtatute creates a new oftence, by prohibiting and ma- 
| king unlawful any thing which was lawful before, and 
appoints a ſpecific remedy againſt ſuch new. offence, by 
a particular ſanction and particular method of proceed- 
ing; that method muſt be purſued, and no other: But 
where the offence was antecedently puniſhable by à com- 
mon law proceeding, and a ſtatute prefcribes a particu- 
lar remedy by a ſummary proceeding; there, either me- 
thod may be purſued, and the proſecutor is at liberty to 

3 "= proceed 
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proceed either at common law, or in the method pre- il 
ſcribed by the ſtatute, becauſe there the ſanction is cumu- [ 
Jative, and doth not exclude the common law puniſh- 
ment. In the preſent caſe, a remedy exiſted before the 
ſtatute of the 43 El. For diſobedience to an order of tet- 
ſions is an offence indictable at common law. So that 
here are two remedies; one, to proceed by way of in- 
dictment for diſobeying the order, where the weekly pay- 
ment is neglected or refuſed to be made; the other, to 
diftrain for the 208 penalty after negie& of payment for 
a month. The former method has been taken in the 
preſent caſe: And there is no doubt but that an indict- 
ment will lie for diſobeying an order of ſeſſions. And | 
the court were unanimouſly of opinion, that the judg- N 
ment ought not to be arreſted, Burrote, Mansfield, ; 
7 4 2 Lf 7.1 92 
= IVhereas ſimetimes men run away, leaving their wives Parents running | 
and children, and ſumetimes women run away, leaving their . \ 


children upon the charge of the pariſh, alth:ugh ſuch perſons N 
. have ſome eſtates which ſhould eaſe the pariſh of ther charge, M 
in whole or in part; Ii ſhall be lawful for the churchwardens 4 


er ouerſcers, where any ſuch wife, child, er children ſhall be 
{2 left, on application ta, and by warrant or order of two ju- 
Jlices to take and ſcize ſo much of the goods and chattels, and 4} 
receive fo much of the annual rents and profits of the lands and | f 
tenements of ſuch huſband, father, or mother, as ſuch two ju- . 
fiices Pall order and dirett, towards the diſcharge of the pa- | | 
or place where ſuch wife, child, or children are left, for 1 
the bringing up and providing for fuch wife, child, or chil- 
dren ; which warrant or order being conſirmed at the next q | 

| 


quarter ſeffrons, it ſhall be lawful for the juſtices there, to make 
Ee the „ to diſpoſe of fuch 
Coda or chattels by ſale or otherwiſe, or - much of them, for | 
the” purpoſes aforeſaid, as the court ſhall think fit, and to receive 
ile reuis and profits, or ſo much of them as ſhall be ordered by | 
= feffions,' of his ur her lands and tenements for the pur- 1 
doſes aforeſaid. 5 G. c. 8. ſ. 1. {1 

And the ſaid churchwardens and overſcers ſhall be account- 1 
able 0 the juſtices at the quarter feffions for all ſuch money as "4 
ah foal o recerve.” ſ. 2. | 
And further to compel huſbands and parents to main- | 
tain their own families, the law hath alſo provided, that 
all per fans running away out of their pariſhes, and leaving 
theiy families upon the pariſh, ſhall be deemed and ſuffer as in- 


corrigible rogues. ch TK 
| * — LI3 | And 


* 
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And if a perſon doth but threaten to- run away, an d 
leave his wife or children upon the pariſh; he Hall, on 
conviction, before one juſtice by confeſſion, or oath of ene wit- 
neſs, be committed to the houſe of correction, for ary time not 


exceeding one month. 17 G. e 


And by the 7 G. c. 4. If any man er woman ſpall threaten 
to rut! away and leave their families upen the pariſh, and the 
ſam# be proved by tius witneſſes on oath before two juſtices of 
that diviſion; the perſon 1 threatning ſhail be ſent ta the 
houſe of correction (untejs he can put in ſufficient ſureties for 
the diſcharge of the pariſh) there to be dealt with as a flurdy 
aud wandring regue, and to be delivered at the Seſſions, and 
not ctherwiſe. ſ. 8. | 


Form of an order to ſeize the goods, and receive 
the cents of the lands, of parents or huſbands 
having run away. N bete | 


f | e To the churchwardens and overſeers of 
Weſtmorland. ö the poor of the pariſh of ———in the 


ſaid county. 


X HERE AS it appears unto us whoſe names are here- 
unts ſet and ſeals affixed, tiba of his majeſiy's juſtices 
of the peace for the ſaid county, as well upon the complaint 
and application of the churchwardens und overſeers of the poor 
of the pariſh of - aforeſaid, in the county aforeſaid, as 
upon due proof upon oath before us made, that A. O. late of 
the pariſh of aforeſaid, in the county aforeſaid, yes- 
man, hath gone away from his place of abaar at——— in 
the pariſh aforeſaid, into ſome other county ar place, and hath 
s his wife, and their children, upon ibe charge 
of the pariſh of. aforeſaid, the place of their laſt legal 
ſettlement, and that the fait A. O. hath jome eſtate wherely 
to eaſe the ſaid pariſh of their ſaid charge, in whole or in part; 
Fe do herehy authorize and command you the ſaid thurchwar- 
dens and overſeer of the poor of the pariſh of . re- 
faid, to take and ſeixe un- and —, ard to 
recetve the annual rents aud profits of the lands and tenements 
ef him the ſaid A, O. xa: aforeſaid; fer and towards 


the diſcharne of the ſaid pariſh, for the providing far and 
parka up 1. his 2 e een yn Me this 
warrant you are t9 appear, at the next quarter fefſions of the 
geace io be holden fir the ſaid county, and certify then and 
there what qc ſtall have done in the execution hereof, Given 
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ander our hands and ſeals, at —— in the ſaid county, the 
— day of —— in the year —— 5 


FOR the further maintenance of the poor, there are 
many fines and forfeitures payable to their uſe ; as for 
ſwearing, drunkenneſs, deſtroying the game, and in 
many other inſtances, which are to be found under their 
proper titles. | | | 

And alfo parts of waſtes, woods, and paſtures may be 
incloſed for the growth and preſervation. of timber and 
underwood for their relief; as is ſet forth under the title 


Mood. 2 


V. Of the relief and ordering of the poor. 


1. By the ſeveral ſtatutes all along, the poor were to Por to be main- 
d tained within 
their own pa- 


reſort or be ſent to their own pariſhes to be relieved ; and 
there ſeemeth to be no power given to the churchwardens 
and overſcers, by any ſtatute now in force, e in 
the caſe of certificate perſons, and af contracting as is 
herein after mentioned) to relieve any perſons out of their 
own pariſh, much leſs any obligation upon them to ex- 
erciſe that part of their office out of their own juriſdic- 
tion. | FA 

And in the caſe of Clypton and Raviſtech, E. 11 An. It 
was adjudged as follows: "There was an order reciting, 
Whereas John Saunderſon and his wife are laſt ſettled in 
Chyptan ; theſe are to order you the churchwardens of 
Clypton, to repair to the pariſh of Ræviſtoct, and to re- 
lieve them, being ſo ſick that they cannot be removed. 
By the court; Ihe juſtices have no authority to ſend for 
officers out of another parith, but the pariſh where the 
puor reſide are bound to maintain them as long as they 
continue with them. And by Powell J. although they be 
not - pariſhioners, yet they are to be relieved till they are 
carried to their own parith. Caſes of S. 49. 


535 


riſhes. 


2. By the 43 EI. c. 2. Ihe churchwardens and overſeers, Order to be 
with the conſent of two juſtices (1 Q.) ball take order from taken therein, 


time to time, for ſetting to work the children of all ſuch whoſe 
parents fhail not by the ſaid churchwartens and overſeers, or 
the greater part of them, be thought able to keep and maintain 
their children; and far ſetting to work all ſuch perſons, mar- 
ried or unmarried, having no means" to maintain them, and 
uſing no ordinary and tally" trade; and for the neceſſary relief 
of the tame, impotent, old, blind, and fuch other among them 


being pew, and not able to work, J. 1, 
| E ] 4 And 


| 
| 
| 
| 
| 
| 


Setting up 
trades, 


0 
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„ . the faid juſtices, or one of them, ball ſend to the houſe 


of. correction, or common gaol, ſuch at ſhall not emplay them- 
ſelves to work, being appeinted thereunts as aforeſaid. f. 4. 


Poor, and not alle to work) H. 3G. K. and the inha- 
bitants of H:irhworth, There was an order to pay 3s 
weekly to a poor perſon, by the pariſh of Highworth, fo 
long as he ſhall continue poor, It was objected, that by 
the ſtatute it ought to appear that they are poor and im- 
potent. Parter Ch. J. I favour theſe orders as much 
as I can, becauſe nobody takes care to draw them up for 
the poor. But it muſt be quaſhed. Str. 20. | 


Sn the authority of this caſe, E. 3G. X. and Stoke- 


gurſch, an order was quaſhed for the ſame fault. So E. 
4 G. K. and Tipper, an order to maintain a daughter in 
„„ 2 12 6: aha ne Be EN 


For the weceflery relief] E. 1G. 2. K. and Calbitch. An 


order of ſeſſions was made upon the overſeers of this pariſh, 


that they ſhould pay a ſurgeon his bill for curing cer- 
tain poor under their care. The court ſaid, that the ſeſſi- 
ons have no power to make ſuch orders; and ſo quaſhed 
it. 1 Barnardift, 46. WORE | 
M. 6G. 2. K. and Moodſterton. An order, was made 
by two juſtices upon the officers of the pariſh of WWoodſter- 
fon, for paying 51, upon account of a poor inhabitant 
poo 
of that pariſh when he was in gaol, and likewiſe for pay- 
ing a ſurgeon's bill that was due upon his account; which 
—— was confirmed at the ſeſſions. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the juſtices have only power to order pariſh 
fheers to relieve a poor inhabitant where it is fit he 
ought to be relieved. But in the preſent caſe, the pariſh 
officers have actually given the party relief, They em- 
ployed a ſurgeon, and a nurſe, to take care of him. The 
ſurgeon and nurſe have a proper remedy by way of action 


againſt the officers; and the juſtices have no pretence to 


interfere in this matter. And the court were of opinion 
that theſe orders ſhould be quaſhed, 2 Barnardiſt. 207, 
247» Ares CA git i# 

3. By the 3 C. 4. The churchyvardens and over ſcexs may, 
by the conſent of two juſtices (1 Q.) within their, reſpective 


limits, wherein ſhall be more juſtices than ane; and where no 


more ſhall be thay.one, with the  aſſant of . that one. juſtice, ſet 
up and uſe any trade, miſtery or cccupatian, anly for the ſet- 


tang an work aud better relief of the; peers... 1, 24. 
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e churchwardens and overſeers, or the greater part of Erefiing cot- 
them, by the leave of the lord of the "manor, whereof aby ate. 


waſte or common within the pariſh is parcel, and on agreement 
with him made in writing, under his hand and ſeal; or 
otherwiſe, riots, to any order to be ſet down by the juſtices 
in ſeſſions, by like leaue and agreement of the lord in writing 
under his hand and ſeal, may build in fit and convenient places 
of habitation in ſuch waſte, or common, at the charge of the 
pariſh, or otherwiſe of the hundred or county as aforeſaid, t 
be rated and gathered in manner before expreſſed, convenient 
houſes of dwe "a for the ſaid impotent poor; and may place 
inmates, or more families than one, in one, cottage or houſe, 
notwithlauding the flatute of the 31 El. Which cottages, or 
places for inmates, ſhall not be employed for any er Lake 
tion, but only for impotent and poor of the fame pariſh placed 
there by the churchwardens and overſeers. 43 El. c. 2. ſ. 5. 


5. It ſhall be lawful for the churchwardens and overſeers, Overſeers may 
in any pariſh, townſhip, or place, with the conſent of the ma- contret for the 


maintenance and 


for part of the pariſhioners ar inhabitants, in veflry, or other 


pariſh or publick meeting for that purpoſe aſſembled, or of ſo the poor. 


many of them as Hall be fo aſſembled, upon ufual notice thereof 
firſi given, to purchaſe or hire any houſe or houſes, in the ſame 
pariſh, townſhip, or place, and to contract with any perſon 
or perſons for the lodging, keeping, mainmining, and employ- 
ing any or all fuch poor in their reſpective pariſhes, ae r. 
or plates, as ſhall deſtre to receive relief or collection, and there 
to keep, maintain, and employ all ſuch poor perſons, and take 
the benefit of the work, labour, and ſervice of any fey poor 
perſons, who ſhall be kept or maintained in any ſuch houſe or 


the better maintenance and relief of uch poor per- - 


l 41s 
ſons, ſhall be there kept or maintained. And if any poor 
perſon all refuſe to be lodged, kept, or maintained, in ſuch 
hauſe or houſes, he ſhall be put out of the pariſh bool, and ſhall 
not be intitled to receive relief from the churchwardens and 
—_— Jo er 
M. 7G. 3. KX. and Carliſle, The defendant was in- 
dicted for diſobeying an order of ſeſſions. The caſe was, 
Jane Carr the pauper, having been delivered of two baſ- 
tard children, was taken into the poor houſe of the pa- 
riſh of St. Mary's in Carliſle, which had been there eſta- 
bliſhed according to the 9 G. c. 7. There ſhe and her 
children were maintained for a year and an half. Then 
the pariſh- officers agreed to allow her one ſhilling a 
week, towards the maintenance of herſelf and chil- 
dren. After fix months they refuſed to continue the pay- 
ment, but offered to take her and her children again into the, 
poor 


— 
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2 houſe. She prayed them to take one child, and ſaid 
would take care of the other. That being refuſed, 
ſhe offered to take ſixpence a week. But the pariſh of- 
ficers perſiſted in giving her no relief, unleſs ſhe would 
come again into the poor houſe, Whereupon ſhe applied 
to the general quarter ſeſſions for the county of Cum- 
berland ; who made an order on the churchwardens and 


. Overſeers to pay her one ſhilling a week, towards the 


Two or more 
places may join. 


maintenance herſelf and her two baſtard children, 
until further order. She ſerved the defendant, being one 
of the overſeers, with the order; and demanded payment, 
which he refuſed, but at the ſame time offered (as he had 
done ſevera] times before the obtaining the ſaid order) 
to take her and her children into the poor houſe. The 
queſtion reſerved at the aſſizes for the opinion of the judges 
was, Whether under theſe circumſtances the defendant 
was by law impowered to refuſe payment of ſuch weekly 
allowance? And the caſe being laid before the judges, 
they were all of opinion, upon conſidering the words of 
the ſtatute, that under the circumſtances of this caſe, 
the defendant was by law impowered to refuſe payment 
of ſuch weekly allowance. | | | 
6. And where any pariſh or townſhip ſhall be tos ſmall to 
purchaſe or hire ſuch houſe er houſes, it ſhall be lawful for tw» 
or more ſuch partſhes,. townſhips, or places, with the conſent 
of the major part of the pariſhioners or inhabitants of their 
reſpectiue pariſhes, townſhips, or places, in veſiry or other 
pariſh or publick meeting for that purpoſe aſſembled, or of fo 
many of them as Hall be jo aſſembled, upon uſual notice there- 
of fir/t given, and with the approbation of any juſtice, of the 
peace dwelling in or near any ſuch pariſh, townſhip, ar place, 
fignified under his hand and ſeal, to unite in purchaſing, hiring, 
or taking fuch houſe, for the lodging, keeping, and main- 
taining of the pibr ef the -ſeveral pariſhes, townſhips, or 
places ſo uniting, and there ta keep, maintain, aud emplay the 
poor of the reſpeclive parifhes, townſhips, or places ſo uniting, 
and to take and have the benefit of the work, labour, or ſervice 
of any poor there kept and maintained, for the better mainte- 
nance and relief of the pour there kept, maintained, and empliy- 
ed; and if any poor in the reſpective pariſhes, townſhips, or 
places ſo uniting, ſhall refiiſe to be lodged, kept, and main- 
tained in the houſe hired or taken for ſuch uniting pariſhes, 
numſbips, or places, he ſhall be put out of the collection book, 
and not intitled to aſe relief : 
And it ſhall be lawful for the churchwardens and overſeers 
F any pariſh, townſhip, or place, with the conſent of the 
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major part of the pariſhioners or inhabitants of the ſaid pariſh, 
totunſbip, or place, 'where ſuch houſe er houſes ſhall be pur- 
chaſed or hired for the purpoſes aforeſaid, in weſtry or other pa- 
91 or publick meeting for that purpoſe aſſembled, or of fa many 
of them as ſhall be fo aſſembled, upon uſual notice thereof firfl 
given, ta cantract with the churchwardens and overſeers of 
any other pariſh, townſhip, or place, for the lodging, main- 
taining, ar employing of any poor perſon or perſons of ſuch 
other pariſh, townſhip, or place, as to them ſhall ſeem meet ; and 
if any poor perſon of ſuch other pariſh, townſhip, or place, 
ſhall refuſe to be lodged, maintained, and employed in ſuch 
houſe or houſes, he ſhall be put out of the collettion bot, and 
nat be antitled to bave relief : Provided, that no poor perſon, his 
apprentice, ar child, ſhall acquire a ſettlement in the pariſh, 
town, or place, to which he ſhall be removed þy virtue of this 
act; but his and their ſettlement ſhall be and remain, in ſuch 
pariſh, town, or place, as it was before removal. 9 G. c. 7. 


4. | 
7. There ſhall be provided and kept in every pariſb, a book Perſons relieved 
wherein the names of all perſons who receive colleftion Hull be — nan 


regiſtred, with the day and year when they were fir/t admitted 


to have relief, and the occaſiom which brought them under that 


neceſſity : and yearly in Eaſter week, or as often as fhall be 
thought convenient, the pariſhioners ſhall meet in the weſtry or 
other uſual place of meeting in the pariſh, before whom-the 
book ſhall be produced, and all perſons receiving colleftton to be 
called over, and the reaſons of their taking relief examined, 
and a new liſi made and entred of ſuch perſons as they ſhall 
think fit and allow to receive collection. 3 W. c. 11. 
1. 11. 

8. And no other per ſen ſpull be allnoed ts receive colle/ftion 
at the charge of the pariſh, but by authority under the hand of 


dwelling) in the parts near or next adjoining, or by order of 
the juſtices in ſeſſions, except in caſes of peſtilential diſeaſes, 
Plague, or [mall pox, for fuch families only as Shall be there- 
with infected. 3 W. c. 11. . 11 a 


And us, juſtice ſhall e der relief to any poor perſon, unti! 


gath be made before bim of ſome matter, which he ſhall judge 
10 be a reaſmacle cauſe for heving ſuch relief; and that the 
fame perſoa bad by himſelf, or ſome ather, applird for relief 
tn the pariſhioners at ſrme vi/try ar other publick meeting, or 
to two of the averſeers, and was by them refuſed to be relieved ; 


and until ſuch juſtice hath ſummaned tus of the over ſcers to 


het cauſe why ſuch. relief, ſhould nat be given, and the perſon 


fo ſummoned hath been heard or made deſault ta appear. 9 G. 


C. 7 . I, 
7 Aud 
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No others to be 

relieved, but by 

. : a : order ot the jul- 
one juſtice reſuling within ſuch pariſh, or (if none be there tices. 


Perſons relieved 
to be baiged, 


Spiritueus li- 
quors not to be 
uſed in work- 
houles, 


j 
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And if any churchwarden or overſeer, or perſon authorized 
by bim, ball wilfully and kn»ovingly make any payments to the 
poor in any baſe ar counterfeit money, or in any other than law- 
ful money of Great Britain; one juſtice, on” complaint, may 


ſummon the offender, and on his non-appear ance, or confeſſion, 


or proof of the offence by the oath of one witneſs, may adjudge 
him. to forfeit not leſs than 10s, nor more than 205, to be le- 
vied by diſtreſs, and to be applied to the uſe of any poor perſon 
or perſons of the pariſh or place reſpettively as the juſtice fhall 
appoints g G. 3. c. 37. 1. 7. (290 3+ & 

And the perſon whom: ſuch juftice ſhall think fit to order to 
be relieved, ſhall he entred in ſuch book, as one of thoſe who is 
to receive collection, as long as the cauſe for ſuch relief conti- 
nues, and no longer. And no officer ſhall — — ſud- 
den and emergent occaſions) bring to the account of the pariſh, 
any money he ſhall give to any poor perſon who is not regiſtred 
in ſuch book, as a perſon intitled to receive collection; on pain 
of 51, by dijlreſs, by warrant of two juſtices, who ſhall have 
examined into and found him guilty of ſuch offence; which ſaid 
ſum ſhall be applied to the uſe of the poor by direction of the juſ- 
tices. 9 G. c. 7. ſ. 2. | | 

9. Moreover, Every ſuch perſin as ſhall be upon the col- 
leftion, and receive relief of any pariſh or place, and the wife 
and children of any ſuch per ſin cohal.iting in the ſame hauſe (ſuch 
child only excepted, as ſhall be by the churchwardens and over- 
ſeers permitted to live at hame, in order to attend an impotent 
and helpleſs parent) fhall upon the ſhoulder of the right ſleeve 
F the uppermoſt garment, in an open and viſible manner, wear 
a large Roman P, together with the firſt letter of the name of 
the pariſh or place, whereof ſuch poor perſon is an inhabitant, 
cut either in red or blue cloth, as by the churchwardens and 
overſeers ſhall be directed: And i any ſuch poor perſon ſhall 
neglett or refuſe to wear any ſuch badge or mark, it ſhall be 
lawful for one juſtice to puniſh ſuch offender, either by order- 


ing his allowance to be abridged, ſuſpended, or withdrawn, or 


otherwiſe by committing him to the houſe of \correttion, to be 
whipt and kept to hard labour, not exceeding 21 days; And 
if any churchwarden or overſeer all relieve any fuch poor ur- 
fon, not wearing ſuch badge, and be thereof convitted, on 
oath of one witneſs before one juſtice, he: ſhall forfeit 20 4, by 


| diftreſs, half to.the informer and half to the por. 8 & g W. 


10. By the 24 G. 2. c. 40. No fpirituous liguors ſhall 
he fold or uſed in any workhouſe, or houfe of entertainment for 
patifh poor; as is ſet forth more at large, in the article re- 
lating to ſpirituous liquors, under the title Exciſe. 


C 
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THE above - mentioned ſtatute of the 9 G. c. J. hath 
been very beneficial in practice; but the matter ſeemeth 
at length to have been carried too far ; the overſeers in 


many places have found out a method of contracting 


with ſome obnoxious perſon, of ſavage diſpoſition, for- 
the maintenance of their poor: not with any intention 
of the poor being better provided for, but to hang over 
them in terrorem, if they will not be ſatisfied with the 
pittance which the overſeers think fit to allow them: 
And one ſuch taſkmaſter oftentimes. undertakes: for the- 
poor of ſeveral pariſhes or townſhips. But the juſtices 
have power, by with-holding their aſſent, to prevent any 


bad uſe being made of this kind of traffick. 


Oath of a poor perſon wanting maintenance. 


P. ii the pariſh of in the county of 
X. —— maketh oath, that he is very poor and impotent, 
and nat able to provide for himſelf and his family, and that on 
—— Loft. be did apply for relief to the pariſhioners of the 
ſaid pariſb at a veſtry, (or other publick) meeting ſor, to 
two of the overſeers of the poor of thy ſaid 'pariſh] and 
was by them refuſed to be relieved. = 


Taken and made before me one of his 
majeſty's juſtices of the peace for 
the ſaid county, the —— 2 of 
— 1 | 1 © 
| Warrant thereupon to ſummon the overſeers. 
ene the conſtables of in the pariſh 
Weſtmorland. GOD in the ſaid county, and to every 
en of them. 5 


HERE AS A. P. of your pariſh bath this day made 

_ oath before me one of h1s majeſty's juſtices of 
the peace in and for the ſaid county, that be the ſaid A. P. is 
very poor and impotent, and not able to provide for himſelf ' 
9 and that he the ſaid A. P. did on —— laſt ap- 
þly to the pariſhioners of your ſaid pariſh at a veſtry (or other 


publick} meeting Lor, to A. B. and C. D. tue. of the overs - 
„ 
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— 
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—— Om 


— 
— 
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cers of the poor of the ſaid pariſh] and tuas by them refu ed th 
2 . 4 This wed ther ov to reqttire A, in his 757 — 
Jefty's name; to ſummon two of the overſeers of the or of the 
ſaid'\pariſh, to appear before me u next at the houſe of 
— In = in the ſaid coty, at the hour of —— in 
the forenoon of the \ ſam 4a, ta Hero cauſe why relief ſhould 
not be given to the ſaid A. P. And be you then there with 
this pretept,"to' certify what you ſhall have done in the execution 
hereof. Given under ny hand and ſeal the ——— day of 


— th; — year 


2 3073: % ; 14224 3 
| Order for maintenance. 
Weſtmorland, HEREAS.A.P, of —— in the 


/ Y pariſh of —— in the ſaid county of 
— hath made oath before tne - of his majeſty's 
Juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to work ; and that he 
the ſaid A. P. did on —— laſt apply for relief to the pari- 
ſhioners of the ſaid 2 4A veſtry, (or, publick ) 
meeting, [or, 10 A. B. and C. D. two of the over ſeurs of the 
poor of the ſaid pariſh] and was by them refuſed to be-relieved ; 
And whereas A. B. and C. D. overſeers of the poor of the ſaid 
pariſh, have been duly ſummoned by me, to ſhew cauſe why re- 
lief ſhould not be given to the faid A. P. and have appeared 
before me in purſuance of ſuch ſurmins, but have not made any 


fufficient cauſe to appear asd — Cor, hut have made de- 


fault to appear before me according to ſuch ſummons :] I 4% 
therefore hereby order the churchwardens and overſeers of the 
poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid 
A. P. the ſum of —— weekly and every week, for and towards 
his ſupport and maintenance, until ſuth time as they ſhall be 
etherwiſe ordered according to law to forbear the ſaid allow- 
ance. Given under my hand and ſeal at ——— in the ſaid 
county, 1he— doy of — — in tht -—— year 


Contract for maintenance,” 


| T a publick meeting of the inhabitants of the pariſh of 
—— \in" the county of —— for that purpeſe aſſembled 

upon uſual notice thereof firft given ; it is contracted by and 
with the conſent ef the major part of the ſaid inhabitants fo 
aſſembled as aforeſaid, betwien A. B. and C. D. church- 
e Wardens 
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wardens, and E. F. and G. H. 1 * of the poor of the 
faid pariſh, of the one part, and A. 


7 —— in the ſaid 
pariſh, yeoman, of the other part; That he the ſaid A. M. 
ſhall and will during the ſpace of one whale year ta commence . 


rom — next enſuing, at his own proper coſts and charges, 


in the houſe in which he now dwelleth, find, provide, and allow - 


unte all ſuch poor people, as hall be lawfully intitled to relief 
and maintenance from the ſaid pariſh, and fhall be brought unto 


him by the churchwardens or overſeers of the poor aforeſaid, 


or any of them, or by their or any of their ſucceſſors for the 
time being, ſufficient lodging, meat, drink, clothing, em- 
ployment, and other things neceſſary for their keeping and main- 
tenance: And that. in conſideration — the ſaid church- 
wardens and overſeers of. the poor, aud their ſucceſſors reſpec- 
tively, ſhall pay or cauſe to be paid to the ſaid A. M. the 
of ——— in equal proportion: The ſaid A. M. to ha 
moreover and take unto himſelf the benefit of the ſaid poor peo- 
ples work,. labour, and ſervice during the ſaid term. In wit- 


neſs whereaf the parties to. theſe preſents baue hereunto ſet their 


bands, the — day of - 


lt may perhaps be requiſite to inſert a clauſe more par- 
ticularly with. reſpect to the article of clothing ; ſetting 


forth in what condition they fhall go, and in what con- 


dition be delivered back again. 5 
As alſo, if they ſhall die; who ſhall be at the expence 
of burytng them, and the like. 
As. alſo, if they ſhall be refrafory or ungovernable; 


who ſhall be at the charge of ſending them to the houſe 


of correction, or otherwiſe reducing them to good beha- 
VIOUF. Nd Nas " 
And other clauſes as there may be occaſion. - © 
If two: pariſhes or townſhips ſhall join in ſuch con- 
tracting, it will be neceflary to inſert in the contract, the 
conſent of a juſtice of the peace; as thus, 


1 \ | 


% 


ſaid inhabitants ſo aſſembled as aforeſaid reſpettively, and alſo 
by and with the conſent of J. P. eſquire, one of his -majeſly's 
juſtices of the peace far the ſaid county, ng in the ſaid 
pariſh Cor, near to the ſaid pariſhes, or townſhips 


7 hh nnd 


And the afleniof the ſaid juſtice may be indorſed thereon, - 
as Iv ' ' | 


* 


lo-. -m 


id with the conſent of the major part of the 
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I =— efyuire, one of bis majeſly's juſtices of the peace 
for the within mentioned county of ———and dwelling in the 
within mintioned pariſh of ——— (or, near to the within 
mentioned" par ies, or townſhips of ————] da conſent unto, 
allow, and approve of the within written contratt. Given 
under my hand and ſeal the —— day of =——. ; 

I Meerane 136 IG. 4466/34 a n % 18 
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33 VI. Of the ovetſcers account. . M 
1. By che 43 El. e. 2. The ehurt hir dens am f oberer 


ſhall, within: four days aſtor the end of thrir 5rur, and other 
over ſears, nommated, mate am yield un to tin jiiftices (1 ) 


P 1 


a true aud perſect ac f, all. ſums by ther received, or ra- 
ted and aſſeſſed. and uot recei ue, and alfo of - ſuch flock as ſhall 


be in their hands, or in the hands of "any of the poor to work, 
aud of all other things 2 eee Aud ſuch ſums e 
money as ball be in thtir bands, all pa un deliver over to 
their ſueceſſars: And the ſubſequent churchwardens or overſeers, 
by warrant from two ſuch juſticer, may levy by diſtreſs and 
ſale 15 the offender's goods, the ſaid ſums or ffoct which ſhall 
be behind on any account to be made ; and in defett of ſuch diſ- 
treſs, tius ſuth juſtices may commit him to the common gao!, 
there to remain without bdil or mainprize, until payment of the 
ſaid ſum and flotk': Andtalſo any ſuth two j uſbice may commit 
to the ſaid priſm, every gne of the ſaid churehwardens and 
overſeers, which. fhall refuſe to account, there 10 remain with- 
out bail or mainprize, until he have made a true account, and 
/ tified and — Jo much as upon the ſaid account fhall be 
remaining in his hands, ſ. 2. 4. | | | 
And by the 17 G. 2. c. 38. It is enacted as follows: 


The churchwardens and overſecrs ſhall yearly, within fourteen 


days after other overſeers ſhall be appointed, deliver in to the 
ſucceeding averſeers a juſt uccaunt in writing, fairly entred in 
a book te be kept for that pio po, an ſigned by them, of all 
ſums by them receiued, or rated and not received; and alſo of 
all materials that ſhall be in their hands, or in the hands of 
any of the poor }o be wrought, and of all money paid by fuch 
churchtuardems and overſeers ſo accounting,+ and of all other 
things concerning ther office ; and fhall al, and deliver 
over all ſums of money and other thing), 40h1 be in their 
hands, ta the ſucceeding -overſeers ; which actount ſhall be ve- 
rified by oath before one juſtice, wha ſhall fign and atteſt the 
taking of the ſame, at the foot of the account, without fee ; 
and the ſaid books Hul be preſerved by the churchwardens and 


overſeers, in ſome publick or other place within the pariſh or 
townſhip ; and they ſhall permit any perſon aſſeſſed, or liable 1 


1 «a rn „* 1 ** 
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be aſſeſſed, to inſpect the ſame at all ſeaſonable times, paying 
6d er ſuch inſpection; and fhall upon demand give copies at 
the rate of 6d for every three hundred tuordi, and jo in pre- 
portion. And if they yhall refuſe or negledt tu made and yield 
up ſuth accnunt, verified as aforeſaid, within ſuch time, or 
Hall refuſe or neglect to pay over the money aud ether things in 
their hands; any two juſtices may cummit them to the common. 
gaol, till they ſhall have given ſuch account, or fhall have paid 
and yielded up ſuch money and other things in their hands as 
aforeſaid. I. 1, 2. 1 +01 22 
Churchwardens] M. 15 C. 2. K. and Pecke. The 

churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 
things as concerned his office. But upon an habeas corpus 
he was diſcharged ; for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mittimus, although to be over- 
ſeer be annexed to the office of churchwarden, for the 
juſtices have no power over him as churchwarden, 1 Xe, 
57 4+ 

Such money as ſhall be in their hands, all pay and deliver 
over to their ſucceſſors] M. 8 G. 2. K. and the juſtices of 
Somerſetſhire. Mandamus to the juſtices, to grant a war- 
rant for levying 301 17s 11d being the balance of the 
laſt overſcers account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and employ an attorney to ſue 


for ſome charity money, and get it laid out for the benefit 


of the poor; that one Young was ſo employed, and the 


balance exhauſted in fees, and that the overſeers had 


engaged to pay Young ; and for that cauſe they had refuſed 
to grant the warrant. But by the court, There muſt go 
a peremptory mandamus; for the ſtatute ſays, the balance 
ſhall be 3 to the new overſeers, under a penalty; 
and it is not in the power of the veſtry to diſpenſe with 


the ſtatute, Str. 992. 


Until he have made a true account] T. 2 V. The mayor 


and churrchwardens of Northampton. The mayor commit- 
ted the chutchwardens, as overſeers of the poor, for re- 


fuſing to account, and the warrant of commitment con- 
cluded, wntil they be duly diſcharged according to law, The 
court held the commitment void ; becauſe the warrant 
ought to conclude, there to remain until they ſhall account, 
as the ſtatute doth appoint. And the difference is, where 
a man is committed as a criminal, and where only for 

'Vor. III. M m | contumacy; 
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Orerſeer temo- 
ving or d; ing. 


Appeal aga'nſt 
the account, 
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contumacy ; for in the firſt caſe, the commitment muſt 
be, until diſcharged according to law; but in the latter, 
until he comply and perform the thing required; for in 
that caſe, he ſhall not lie till a ſeſſions, but ſhall be diſ- 
charged upon performance of his duty. Carth. 152. 


Which account fhall be verificd by oath leſare one juſtice] A. 
19 G. 2. K. and the juſtices of Aigdlifex. A mandanius © 
was moved for, to be directed to the juſtices to ſwear Hil- 
liam Carr late overſeer of the poor of the pariſhes of St, 
Andrew and St. George the martyr, to the truth of his ac- 
counts, upon an afidavit made by Carr that he had dcli- 
vered in an account to the juſtices, and was ready to ſwear 
to the truth thereof, but that they had refuſed to ſwear 
him. On behalf cf the juſtices, it was objected, that the 
account conhited of grofs ſuins, and that the juſtices aſked 
him ſome queſtions touching the particulars, which he rc- 
fuſed to anſwer, and therefore they refuſed to fwear him 
to his account. By the court : A mandamus 1s a matter of 
courſe, and we cannot refuſe to grant it. If the juftices 
have any legal objection, they may return it upon the 
mandamus. 1 Wilton. 125. | 

And if any perſon thinks himſelf aggrieved by the ac- 


count, he may have his remedy by appcal. 


Aud the ſaid brots ſhall be preſerved by the churchwardens 
and overſecrs] T. 24 & 25 G. 2. K. & Clapham, A man- 
damus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new overſeer ; for, 
by the court, They are public books, and ought to. be 
delivered over by one everſeer to another, that all the 
pariſhioners may have acceſs to them, and the overſeer and 
churchwarden for the time being ought to have the cuſto- 
dy thereof. 1 Vilſin. 305. 

2. And if any overſeer ſhall remote, he ſhall before his re- 
moval,- deliver over, to ſome churchwarden or other overſeer, 
his accounts, veriſed as aforeſaid, with all aſſeſſments, beate, 
papers, money, and other things concerning his office; and if 
any overſeer ſhall die, his executcrs or adminiſtrators pull 
within 40 days afier his deceaſe, deliver over all things con- 
cerning his effice to fame churchwarden or other overſeer, and 
fall pay cut of the aſſets all money remataing due, which he re- 
ceived by virzue of his office, before any of his other debts are 
. 2; ©. 38.1. 3. | 

3. By the 43 El. c. 2. / any perſon ſhall find himſelf 
aggrieved Ly ary ati done Ly the ſaid cverſeers or juſtices ; be 
may appeal to the general quarter ſejfions, whoſe order therein 
ſhall bind all partics. 

And 
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And this power of appealing generally, doth not ſeem 
to be taken away by the ſtatute here next following; but 
the ſame being only in the affirmative, it ſeemeth that 
they may both ſtand together, and that the appcal may 
be upon either of the ſtatutes. 

And upon this ſtatute of the 43 El. the appeal is not 
limited to the next ſellions, but may be at any time after. 

The other ſtatute abovementioned, with regard to this 
matter, is as follows: I any perſon hail have any material 
objettion to ſuch account or any part thereof, he may, giving 
reaſonable notice, appeal to the next ſeſſions ; but if reaſonable 
notice be not given, then they ſhall adjourn the appeal to the 
next ſeſſions after ; and the court may award coſts ta either 
party, as in. caſes of ſettlement by the 8 & g IV. 17 G. 2. 
c. 38. ſ. 4. | 

So that here is a power to award coſts, if the appeal 
is to the next ſeſſions; but if the appeal is upon the 43 
El. and not to the next ſeſſions, there is no power in ſuch 
caſe to award cofts, 

And by the faid ſtatute of the 17 C. 2. c. 38. In ail 
corporations or franchiſes, which have nat four juſtices, perſons 
aggrieved may appeal, if they think fit, to the next county fe- 


= 
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ions. ſ. 5. 

M. 4 An. 9. and Hedges. On appeal upon the ſta- 
tute of the 43 Kl. againſt the allowance of the account 
by two juſtices, the ſeſlions ordered the overſeer to pay ſo 
much over, which they adjudged to be in his hands; 
and for not doing this, they committed him, But by the 
court: They ſhould have levied the arrears by diſtreſs 
and fale, and in default of diſtreſs have committed him; 
for the ſeſſions muit execute their judgment, in the fame 
manner as the two juſtices mult do. 2 Salt. 523. 

T. 7 G. K. and Bartlett. An order made at the ſeſ- 
ſions relating to accounts of overſeers, was moved to be 
quaſhed, becauſe it did not appear that the accounts had 
been before the juſtices out of ſeſſions, and they cannot 
come per ſaltum to the ſeſſions. On the other fide it was 
ſaid, that it appeared there was an allowance, for the ap- 
peal is ſaid to be againſt the diſburſements and the allow- 
ance thereof, which the court will preſume was regular. 
But by the court, It doth not follow, that this was an 
allowance by two juſtices, for the pariſh might do it; and 
therefore for want of juriſdiction this order mult be 


quaſhed. Str. 983. 
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- Allowance of the account. 


Weſtmorland. FYERUSED and allowed (having been 
firſt ſigned and verified on oath by A. B. 
and C. D. churchwardens, and E. F. and G. H. over ſeers 
of the poor) by me one of his majeſty's juſtices of the peace in 


and fer the ſaid county, the day of * J. . 
VII. Penalty of overſcers for the neglect of their 
duty. | 


1. In general, Overſeers being negligent in their office, ſhall 
forfeit for every default 20 5 19\the foor, to be levied by one of 
the churchwardens or vverſccrs, 0 juffices 
(1 Q.) by diſtreſs; or in deſect theresf,—amy two ſuch juſtices 
may commit the offender to the common gael, there to remain 
without bail er mainprize, till the ſaid forfeiture fhall be paid. 
43 El. c. 2. ſ. 2, 11. | 

2. And by the 17 G. 2. c. 38. Any pariſh officer neg- 
lefting to obey any directious of that act, being convicted thereof 
on oath beſere two fuſlices, in two calendar months after the 
offence committed, Gall forfeit not exceeding 51, nor leſs than 
40 s, to the poor, by diſtreſs. ſ. 14. 

3. And ½ all actions to be brought in the courts of Weſt- 
miniſter, or at the afſizes, for the recovery of any ſum miſpent 
on taken to their ewn uſe by the churchwardens or overſeers, the 
evidence of the for mers, other than ſuch as receive alms, 
Hall be admitted. 3 W. c. 11. ſ. 12. 


| 
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VIII. Indemnity of avericers in the performance of 
their duty, 


1. By the 7 J. c. 5. and 21 J. c. 12. If any action be 


brought againſi any overſeer, or ether perſon which in his aid, 
or by his commandment, ſhall do any thing concerning his office, 


he may plead the general iſſue, and if. he recovers, he ſhall have 
double cofts : And ſuch action ſhall be laid in the proper county, 
and not elſewhere. | | 

2. And by the 43 El. c. 2. Perſons ſued for any thing 
done on that act, may plead the general iſſue, and have treble 
damages with ceſls, and that to be aſſeſſed by the jury in caſe 
of the iſſue tried, or by a writ to inquire of the damages in caſe 
the plaintiff is nonſuit. 1. 19. 


Here endeth the 
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Wealth of Nations. By Adam Smith, LL. D. 2 vols. 
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3- The Hiſtory and Antiquities of the Counties of 
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Eſq; and Richard Burn, LL. D. 2 vols. 2 
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2 vols. 4to. 

6. Original Papers, containing the Secret Hiſtory of 
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8. A Philoſophical and Political Hiſtory of the Settle- 
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1. INH E Hiſtory of England, from the Invaſion of 
Julius Cæſar to the Revolution: A new Edition, 
printed on fine Paper, with many Corrections and Addi- 
tions, and a complete Index, 8 vols. Royal Paper, 71. 7s. 
** Another Edition, on ſmall Paper, 41. 10s. 
2. Eſſays and Treatifes on ſeveral Subjects, with an 
Index, 2 vols. Royal Paper, 11. 16s. Theſe two by 
David Hume, Efq. 
3- The Works of the late Right Hon. Joſeph Ad- 
diſon, elegantly printed by Baſkerville, and illuſtrated 


with Copper-Plates, 4 vols. 41. 45. 


„* This is the only complete Edition of Mr, Addi- 
ſon's Works, in which the Papers wrote by him in the 
Spectator, Tatler, Guardian, &c. are collected, and is 
eſteemed the molt elegant Book ever printed in this or any 
other Country. * 

4. The Works of the late Right Hon. Henry St. 
John, Lord Viſcount Bolingbroke, containing all his Po- 
litical and Philoſophical Works, 51. 58. 

5. An Inquiry into the Principles of Political MQco— 
nomy: Being an Eſſay on the Science of Domeſtic Policy 
in Free Nations; in which are particularly conſidered Po- 
18 Agriculture, Trade, Induſtry, Money, Coin, 

ntereſt, Circulation, Banks, Exchange, Public Credit, 
Taxes, &c. By Sir James Steuart, Bart. 2 vols. Royal 
Paper, 21. 25. boards. 

6. Political Effays concerning the preſent State of the 
Britiſh Empire; particularly reſpecting 1. Natural Ad- 
vantages and Diſadvantages. 2. Conſtitution. 3. Agri- 
culture. 4. Manufactures, 5. The Colonies, and 6. 
Commerce. 11. 1s. 

7. The Works of John Locke, Eſq; complete; a 
new Edition, with Additions, 4 vols. Royal 'Paper. 
41. 45. | 
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9. Memoirs of the Cardinal de Retz, containing the 
Particulars of his own Life, with the moſt ſecret Tran- 
factions of the French Court, and the Civil Wars, tranſ- 
lated from the French, with Notes, 4 vols. 128. 

10. The Hittory of England, from the carlieſt Accounts 
of Time to the Death of George the Second, > 
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with Heads clegantly engraved. By Dr. Goldſmith. 
4 vols. 11. 45. 

11. An Abridgment of the above Book by Dr. Gold- 
ſmith, adorned with Cuts, for the Uſe of Schools. 38. 6d. 

12. The Parliamentary or Conſtitutional Hiſtory of 
England, from the earlicti Times to the Reftoration of 
King Charles II. Collected from the Records, the Rolls 
of Parliament, the Journals of both Houl-s, che public 
Libraries, original MSS. ſcarce. Speeches and Tracts, 
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With a good Index, by ſeveral Hands, 24. vols. 8vo. 
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Eiq; 3 vols. . 8s. 
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5. The Hiſtory of ancient Exypt, as extant in the Greek 
Hillociens, Poets, and others; together with the State of 
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Edition. 6s. 
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4 21. Ser- 


* 


BOOKS printed for T. Cape, in the Strand. 


20. Sermons, by the late Lawrence Sterne, M. A. 
7 vols. il. 19. 
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